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PREFACE    TO  VOLUME  XI. 


The  present  volume  is  rather  fruitful  of  matter  for 
discussion. 

Goodtith  Y.  Baldwin^  p.  249,  is  a  case  of  some  diffi- 
culty, and  not  easy  to  reconcile  with  Asher  v.  Whithck 
(1865)  L.  E.  1  Q.  B.  1,  and  Rosenberg  v.  Cook  (1881) 
8  Q.  B.  Div.  162.  The  lessor  of  the  plaintiff  had  never 
been  in  possession,  but,  according  to  the  later  authorities 
(which  themselves  follow  much  older  ones),  the  possession 
of  his  father  gave  him  a  good  title  as  against  every  one 
who  could  not  show  a  better  title  in  himself.  It  seems  to 
have  been  thought,  however,  in  Graham  v.  Peat^  6  E.  E. 
268,  1  East,  244,  that  bare  possession  would  not  suffice 
to  maintain  ejectment  against  an  intruder,  though  it 
would  support  an  action  of  trespass ;  and  this  may  explain 
the  present  case.  With  regard  to  the  law  as  it  now 
stands,  the  decision  may  perhaps  be  distinguished  on  the 
ground  that  a  paramount  title  in  the  Crown,  however  it 
may  appear,  must  be  recognized  by  the  Court  even  if  the 
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Crown  is  not  represented  and  makes  no  claun,  and  perhaps 
also  on  the  ground  that  the  plaintiff  showed  the  weakness 
of  his  own  title,  as  in  Doe  v.  Barnard  (1849)  13  Q.  B. 
945,  18  L.  J.  Q.  B.  306.  But  that  case  is  itself  far  from 
being  clearly  right;  see  the  criticism  of  Mr.  Ames  in 
Harv.  Law  Bev.  iii.  325,  w.,  who  points  out  that  it 
is  against  the  whole  current  of  early  authority.  The 
point  cannot  be  said  to  be  finally  settled,  and  we 
have  therefore  reproduced  Goodtitle  v.  Baldwin  with  this 
caution. 

Later  in  the  volume  two  cases,  now  of  doubtful  authority, 
come  close  together — W/iite/iouse  v.  Frost  p.  491,  Vernon  v. 
Kei/8,  p.  499.  I  have  nothing  to  add  to  Mr.  CampbelPs 
note  on  Whitehouse  v.  Frosty  except  that  the  decision  may 
possibly  be  saved  on  the  ground,  suggested  by  Lord 
Blackburn,  that  the  defendants  were  estopped  from  deny- 
ing that  they  had  ten  tons  of  oil  capable  of  and  appro- 
priated to  specific  delivery  to  the  plaintiffs.  For  the 
bearing  of  estoppel  on  liability  in  trover  cp.  Seton  v. 
Lafone  (1887)  19  Q.  B.  Div.  68,  56  L.  J.  Q.  B.  415.  As 
to  Vernon  v.  Keys^  it  seems  to  be  supportable  only  on  the 
ground  of  failure  to  prove  damage.  A.'s  opinions  or 
intentions  are  as  much  a  matter  of  fact  to  B.  as  the  law 
of  Scotland  is  a  matter  of  fact  in  an  English  Court.     And 
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if  B.  makes  a  wiKuUy  false  statement  about  A.'s  opinion 
or  intention,  it  may  make  him  liable  for  deceit  as  well  as 
any  other  kind  of  false  statement. 

Lord  Campbell's  note  on  the  modem  improvement  of 
proceedings  at  Nisi  Prius  (p.  711)  may  be  of  some  interest 
to  historical  students  of  the  law.  They  must  discover  for 
themselves,  if  they  can,  whence  Lord  Campbell  obtained 
his  intimate  and  confident  knowledge  of  what  a  Nisi  Prius 
trial  was  like  in  the  reign  of  James  L 

Holt's  judgment  in  Keeble  v.  Hickeringill^  of  which  the 
importance  has  rather  increased  than  diminished  in  om* 
own  time,  is  preserved  in  the  notes  to  Carrington  v, 
Taylor^  p.  270. 

The  development  of  Brighton  as  a  residential  town, 
and  its  consequent  restriction  as  a  free  bathing  place,  may 
be  seen  in  Gregory  v.  Mighell^  p.  207,  and  R.  v.  Orunden^ 
p.  671.  The  Westminster  boys  would  hardly  care  nowa- 
days to  insist  on  the  immemorial  privilege  of  bathing  at 
Millbank  which  is  ascribed  to  them  in  the  argument  of 
the  last-mentioned  case. 

Eeaders  of  the  "  Eejected  Addresses  "  (and  what  reader 
of  English  poetry  does  not  know  those  consmnmatc 
parodies  ?)  will  be  amused  by  the  chronicle  of  the  0.  P. 
riots  in    Clifford  \.   Brandon^   p.    731.      There  are  fine 
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passages  in  Best's  argument.  '^  Bells  and  rattles  may 
be  new  to  the  pit,  but  cat-calls,  which  are  equally  stunning, 
are  as  old  as  the  English  drama." 

Occupiers  of  land  who  threaten  on  notice-boards  to 
slay  all  trespassing  dogs  would  do  well  to  read  and 
consider  Vere  v.  Lord  Caivdor^  p.  268.  Other  cases  to  the 
same  purpose  arc  collected  in  Mr.  Manson's  "  Law 
Belating  to  Dogs,"  pp.  20 — 21,  including  a  circumstantial 
American  one  where  a  dog  "  stole  an  egg,  snapped  at  one 
man's  heels  and  barked  at  another's  horse,  and  was 
suspected  years  before  of  worr)'ing  a  sheep,"  but  did 
not  therefore  become  in  the  opinion  of  the  Court  a  caput 
lupinum. 

Some  of  Taunton's  head-notes  are  disposed,  like  the 
works  of  the  would-be  immortal  Asgill,  in  extremely 
short  paragraphs.  We  have  not  thought  it  needful  to 
disturb  this  harmless  and  not  unpleasing  fancy. 

F.  P. 


^ 


JUDGES 


OF  THE 

HIGH    COURT    OF    CHANCERY. 

1809—1811. 


LoBD  Eldon,  1807—1827  . 
Sib  William  Grant,  .  1801—1818 


Lord  Chancellor. 
Master  of  the 
Rolls. 


COURT    OF    KING'S    BENCH. 


Lord  Ellbnborouoh,  1802 — 1818  . 
Sir  Nash  Grose,  1787—1818     . 
Sir  Simon  Lb  Blanc,  1799—1816 
Sir  John  Baylby,  1808—1830   . 


.     .     Chief  Justice. 
.  Judges. 


m  • 


•     / 


COURT    OF    COMMON    PLEAS. 


«        • 


Sir  James  Mansfield,  1804 — 1814 

John  Heath,*  1780—1816     . 

Sir  Alan  Chambre,  1800 — 1815. 

Sib  Souldbn  Lawrence,  1808 — 1812     .    . 

*  BefuBed  to  be  knighted. 


Chief  Justice. 


Judges. 


■?-^ 


LIST  OF  JUDGES. 


COURT    OF    EXCHEQUER. 

Sir  Archibald  Macdonald,  1798 — 1818  .     Chief  Baron. 

Sir  Alexander  Thomson,  1787—1814    .  .  |  :U  ^^ 

Sir  Robert  Graham,  1800 — 1827        .  .  >  Baran$. 

Sir  George  Wood,  1807—1828     .        .  .j 

Sir  Vicary  Gibbs,  1807 — 1812  .        .        .    Attorney 'General.       — — 
Sir  Thomas  Plumer,  1807 — 1812  .        .     .    SoUeitor-General.        v.\i  U- 

« 

.i<JC  t. 


—  •.'  i 

—  .ii 

-  ^     T         n 

-  ijt 


•   » 


^-rTi 


TABLE    OF   CASES 

RBPBINTED    FBOU 

17  &  18  VESEY;   11  EAST  (from  p.  435);   12  EAST; 
2  TAUNTON ;   2  CAMPBELL  (to  p.  599). 


PAiOB 

Abitbol  V,  Beneditto,  2  Camp.  487 77o 

Adley  v.  The  Whitstable  Co.,  17  Ves.  316 ;  19  Ves.  304         ...  87 

Alexander  v.  Gibson,  2  Camp.  555 797 

Allnutt  V.  IngliB,  12  East,  627 482 

Anonymous  (Bruere  v,  Pemberion),  18  Yes.  258 194 

2Camp.  320,  n 719,  w. 

2  Taunt.  61 526 

Ash  (Doe  c;.)^r.  Calvert,  2  Camp.  387 745 

Attorney-General  v.  Price,  17  Ves.  371 107 

Bahford  (Boecf.)  V.  Hayley,  12£ast,  461 455 

Barclay  v.  Bailey,  2  Camp.  627 787 

Baring  v,  Yaox,  2  Camp.  541 791 

Barton  i;.  Hanson,  2  Taunt.  49 524 

Bassett  v.  CoUis,  2  Camp.  523 786 

Bateman  v.  Joseph,  12  East,  433;  2  Camp.  461 443 

Becher  v.  Jones,  2  Camp.  228,  n 756 

Beckford  v.  Wade,  17  Ves.  87 20 

Bell  V.  Bell,  2  Camp.  475 769 

V.  Carstairs,  2  Camp.  543 793 

V.  Puller,  2  Taunt.  285 574 

Benyon  r.  Benyon,  17  Ves.  34 12 

Bevan  v.  Hill,  2  Camp.  381 741 

Birmingham  Canal  Co.  v,  Lloyd,  18  Ves.  515 245 

Blackburn  v.  Scholes,  2  Camp.  341 723 

Blackhan  v.  Doren,  2  Camp.  503 779 

Bolton  V.  Gladstone,  2  Taunt  85 532 

Boulcott  V.  Winmill,  2  Camp.  261 710 

Boultbee  v.  Stubbs,  18  Ves.  20 141 

Bousfield  V.  Creswell,  2  Camp.  545 794 

Bowman  v.  Manzelman,  2  Camp.  315 716 

Boyd  V.  Siffldn,  2  Camp.  326 .        .     .  721 

Bradley  v.  Gregory,  2  Camp.  383 742 

Brandon  v.  Bobinson,  18  Ves.  429 226 

Briddon  v.  Page  (Denne  d.)  11  East,  603,  n 274 

Bromley  (Doe  d.)  v.  Bettison,  12  East,  305 385 

Brown  v.  Vigne,  12  East,  283 375 

Browne  v.  Benouard,  12  East,  12 319 


xii  TABLE  OP  CASES.  [»•»- 

Braere  v.  Pefmberton,  18  VeB.  258 ^^* 

Buckle  V.  Mitchell,  18  Ves.  100 ^^^ 

Borgon  v.  Sharpe,  2  Camp.  529 "^^^ 

Burmester  v.  Ho^^son,  2  Oamp.  488 "^^^ 

Borrougb  v.  Martin,  2  Camp.  112 ^^^ 

Cadmax  v.  Horner,  18  Ves.  10 ^f  ^ 

Carrington  v.  Taylor,  11  East,  571 ;  2  Camp.  258 270 

Caswell  V.  Coare,  2  Camp.  82 ^^* 

Chambers  v.  Brailsford,  18  Ves.  368 214 

Chave  v.  Farrant,  18  Ves.  8 ^^^ 

Christio  v.  Griggs,  2  Camp.  79 ^^^ 

Clarke  r.  Lord  Abingdon,  17  Ves.  106 ^^^ 

Clifford  V,  Brandon,  2  Camp.  358 ''^^ 

Cohen  i\  Hinckley,  2  Camp.  51 ®^^ 

Collinson  v. ,  18  Ves.  353 212 

Constable  v.  Noble,  2  Taunt.  403 ^^^ 

Cooke  V,  Clayworth,  18  Ves.  12 ^^'^ 

Cotton  (Doe  d.)  v.  Stenlake,  12  East,  515 ^'^^ 

Cox  V,  Paxton,  17  Ves.  329 ^^ 

Creach  v.  Wilmot,  2  Taunt.  160 ^^ 

Crosby  v.  Leng,  12  East,  409 ^J^'^ 

Cniickshank  v.  Janson,  2  Taunt.  301 ^®^ 

Cnittwell  V.  Lye,  17  Ves.  335 ^* 

Dashwood  v.  Peyton,  18  Ves.  27 ^**^ 

Davidson  v.  Gwynne,  12  East,  381 ^^^ 

£)awson  v.  Clarke,  15  Ves.  409 ;  18  Ves.  247 J?^ 

De  Bemales  v.  Fuller,  2  Camp.  426 **  ^^ 

Denned.  Briddonr. Page,  11  East, 603, « 274 

Detastet,  Ex  parte,  17  Ves.  247 J^ 

Doe  d.  Ash  v.  Calvert,  2  Camp.  387 "^^^ 

d.  Bromley  v.  Bettison,  12  East,  305 385 

d.  Cotton  V.  Stenlake,  12  East,  515 ^^^ 

c£.  Hayne  r.  Eedlem,  12  East,  96 329 

<^  Heapy  r.  Howard,  11  East,  498 255 

d.  Johnson  v.  The  Earl  of  Pembroke,  11  East,  504   .        .         .     .  260 

d.  Kenrick  v.  Beauclerk.  11  East,  657 307 

d.  Knight  v.  Quigley,  2  Camp.  505 7^^ 

d.  Leicester  v.  Biggs,  2  Taunt.  109 «J33 

V.  Eoe,  2  Camp.  280 711 

d.  Usher  v.  Jessep,  12  East,  288 380 

DuBostv.  Beresford,  2Camp.  511 782 

Dubost,  i;x;)or<«,  18  Ves.  140 173 

Button  V,  Morrison,  17  Ves.  193 56 

Eaelb  v.  Wilson,  17  Ves.  528 130 

Emmerson  v.  Heelis,  2  Taunt.  38 520 

Evans  v.  Evans,  2  Camp.  491 777 

Everett  v.  Collins,  2  Camp.  515 785 


VOL.  XI.]  TABLE  OP  CASES.  xiii 


PAOB 


PAKKAyoB  V,  Elkington,  2  Camp.  591 807 

Fawkos  V.  Gray.  18  Ves.  131 168 

PeatlieTstonliaugh  v.  Fenwick,  17  Ves.  298       .        .        .        .       *.    .  77 

I'lower  V.  Adam,  2  Taunt  314 591 

Forbes  v.  Moffatt,  18  Ves.  384 222 

Porster  v.  Clements,  2  Camp.  17 " .        .        .650 

Oainspobd  v.  Grammar,  2  Camp.  9 648 

Gibbon  v.  Coggon,  2  Camp.  188 .692 

Ooodtitle  (Lessee  of  Parker)  v.  Baldwin,  11  East,  4S8      ....  249 
Oordon  v.  Swan,  2  Camp.  429,  n.,  12  East,  419      ....        758,  n. 

Gowland  «.  De  Faria,  17  Ves.  20 9 

Gregory  v.  Mighell,  18  Ves.  328 207 

Gribble,  Ex  parte,  17  Ves.  251 73 

Griffith  V.  Young,  12  East,  513 478 

Guidon  v.  Eobson,  2  Camp.  302 713 

Guy  V,  Pearkes,  18  Ves.  196 186 

Haix,  JFxjwWc,  17  Ves.  62 18 

Hallett  V.  Bousfield,  18  Ves.  187 184 

Hamper,  ^x|xir<<j,  17  Ves.  403 115 

Hanson,  Ex  parte,  18  Ves.  232 187 

Harding  v.  Glover,  IS  Ves.  281 195 

Harman  v.  Anderson,  2  Camp.  243 706 

Hartopp  V.  Hartopp,  17  Ves.  184 48 

Hawes  v.  Humble,  2  Camp.  328,  n 722, 9i. 

Hawke  v.  Bacon,  2  Taunt.  156 545 

Hayne  (Doe  d.)  v.  Bedfem,  12  East,  96 329 

Hayward  v.  Scougall,  2  Camp.  56 662 

Heapy  (Doe  (2.)  V.  Howard,  11  East,  498 255 

Henkin  v.  Gerss,  2  Camp.  408 ;  12  East,  247 754 

Heyman  v.  Parish,  2  Camp.  149 688 

Hibbert  v.  Halliday,  2  Taunt.  428 633 

Hill  V.  Barclay,  18  Ves.  56 147 

V.  The  Bishop  of  Exeter,  2  Taunt.  69 527 

r.  Buckley,  17  Ves.  394 109 

v.  Yates,  12  East,  229 371 

Hindsley  v.  Russell,  12  East,  232 373 

Hodgson  V,  Davies,  2  Camp.  530 .  789 

Holcombe  v.  Hewson,  2  Camp.  391 746 

Holmes  v.  Kerrison,  2  Taunt.  323 594 

Houghton,  j&x  par<€,  17  Ves.  251 73 

Howell  V.  Richards,  11  East,  633 287 

Huxham  v.  Smith,  2  Camp.  19      .......        .  651 

Jaoaxtd  v.  French,  12  East,  317 390 

Jackson  v.  Hudson,  2  Camp.  447 762 

V,  Irvin,  2  Camp.  48 658 

James  v.  Downes,  18  Ves.  522 247 

Jameson  v,  Swainstone,  2  Camp.  546,  n.   .        .        .        .        .        .    794,  n. 

Johnson  (Doe  d.)  v.  The  Earl  of  Pembroke,  11  East,  504      .        .        .260 


xiv  TABLE  OP  CASES.  [b.b. 

PAOK 

Keeble  v.  Hickeringill,  11  East,  574,  n 273,  n. 

Kendall,  iS:a:|)arfe,  17  Ves.  514 122 

KeDrick(Doed.)v.  Beauclerk,  llEast,  657 307 

Xing,  Ex  parte,  n  Yes.  116 34 

V,  Milsom,  2  Camp.  5 646 

Kist  V,  Atkinson,  2  Camp.  63 .  664 

Knight  (Doe  d.)  v.  Quigley,  2  Camp.  505 780 

LANQTiALiR,  Ex  parte,  IS  Yes.  300 196 

Langdon  (Hoe  d.)  v.  Bowlston,  2  Taunt.  441 640 

Langston,  JS^a^lMirte,  17  Yes.  227 66 

Lanyon  v.  Blanchard,  2  Camp.  597 808 

Jjaroche  v.  Oswin,  12  East,  131 337 

Lees  V.  The  Manchester  Canal  Co.,  11  East,  645 297 

J^icester  (Doe  d,)  v.  Biggs,  2  Taunt.  109 533 

Lewis  V,  Madocks,  17  Yes.  48 18 

Livesay  v.  Hood,  2  Camp.  83 669 

Livie  V,  Janson,  12  East,  648 513 

Lloyd  «.  Archbowle,  2  Taunt  324 595 

V.  Bosbee,  2  Camp.  453 764 

M'Abthxtb  V,  Lord  Seaforth,  2  Taunt.  257 oo9 

M'Leod  V.  Drummond,  17  Yes.  152 41 

Mackenzie  v.  Shedden,  2  Camp.  431 759 

Marshall  v.  Parker,  2  Camp.  69 665 

Mason  v,  Pritchard,  12  East,  227 369 

Mawman  v.  Gillett,  2  Taunt.  325,  n 597 

Metcalf  V,  Bruin,  12  East,  400 432 

^Ciller  V.  Brant,  2  Camp.  590 806 

Moffatt  v.  Hammond,  18  Yes.  384 222 

MoUer  v.  Lambert,  2  Camp.  548 795 

MoUett  V.  Brayne,  2  Camp.  103         .        .        , 676 

Molony  r.  Gibbons,  2  Camp.  502 778 

Montesquieu  v.  Sandys,  18  Yes.  302 197 

Moore  v.  Clementson,  2  Camp.  22 653 

Morris  v.  Colman.  18  Yes.  437 230 

Morrison  r.  Parsons,  2  Taunt.  407 622 

Moimtford  (Lord)  v.  Lord  Cadogan,  17  Yes.  485 122 


Onslow  v.  Michell,  18  Yes.  490 240 

Oom  V.  Bruce,  12  East,  225 367 

Osborne  v.  Williams,  18  Yes.  379 218 

Osgood  V.  Groning,  2  Camp.  466 .  765 


to 
U: 

mh  •> 

Page  v.  Leapingwell,  18  Yes.  463 234  '^^•} 

Parker  (Lessee  of  Qt)odtitle)  v.  Baldwin,  11  East,  488       .        .        .     .  249 

Parkin  v.  Dick,  11  East,  502;  2  Camp.  221 258 

Parmeter  v.  Cousins,  2  Camp.  235 702 

Parr, -E:xjpar<€,  18  Yes.  65 149 

PaiBons  V.  Baker,  18  Yes.  476 237  ^^^'^ 


5lE  ■',(•] 


V 


roL.xi.]                      TABLE   OP  CASES.  xv 

PAOR 

Parsons  v,  Soott,  2  Taunt  363      .        .        .  % 610 

Paul  f.  Cleaver,  2  Taunt  360 608 

Payne  v,  Hutcliinson,  2  Taunt.  405,  n 620 

Pearce  v.  Piper,  17  Ves.  1 1 

Phelps  V.  Auldjo,  2  Camp.  3d0 72d 

Philips  r.  Astling,  2  Taunt.  206 547 

Philipson  v.  Chase,  2  Camp.  110 678 

PhiUipps  (Right  J.)  v.  Smith,  12  East,  455 448 

Pocock  V.  Eustace,  2  Camp.  181 691 

Powell  V.  Edmunds,  12  East,  6 316 

Price  V.  Dyer,  17  Ves.  356 102 

Puller  r.  Halliday,  12  East,  494 464 

Pulyertoft  v.  Pulvertoft,  18  Ves.  84 151 

Pye,  J^xjwrfe,  18  Ves.  140 173 

Randall  r.  Lynch,  12  East,  179 340 

2  Camp.  852 727 

[lees  V,  Marquis  of  Headfort,  2  Camp.  574 805 

Rex  V.  Bristol  Dock  Co.,  12  East,  429 440 

V,  Bucks  (Inhabitants  of),  12  East,  192 347 

V.  Crunden,  2  Camp.  89 671 

V.  Fisher,  2  Camp.  563 799 

V.  Foster,  2  Taunt.  167 546 

V.  Gardner,  2  Camp.  513 784 

V.  Holden,  2  Taunt.  334 600 

V.  Jones,  2  Camp.  131 680 

V.  Lambert,  2  Camp.  398 748 

V.  Leefe,  2  Camp.  134 6S3 

V.  Macdonald,  12  East,  324 390 

V.  Martin,  2  Camp.  100 674 

V.  Nicholson,  12  East,  330 398 

V.  PoUman,  2  Camp.  229 698 

V.  Stock,  2  Taunt.  339;  2  Leach,  1015 605 

—  V.  TynemonHh  (Inhabitants  of),  12  East,  46 328 

—  V,  Weltje,  2  Camp.  142 687 

—  V,  Williams,  2  Camp.  506 781 

Ihind  V.  Wilkinson,  2  Taunt  237 551 

light  d.  PhiUipps  v.  Smith,  12  East,  455 448 

:oborts  V,  Wyatt,  2  Taunt.  268 666 

lobson  V.  Bennett,  2  Taunt.  388 614 

ochester  (Dean  of)  (Roe  d.)  v.  Pierce,  2  Camp.  96 673 

odgers  v.  Forresters,  2  Camp.  483 773 

oe  d,  Bamford  v.  Hayley,  12  East,  464            455 

—  d.  Langdon  v,  Bowlston,  2  Taunt.  441 640 

—  d.  Bochester  (Dean  of)  v.  Pierce,  2  Camp.  96 673 

080  V.  Bryant,  2  Camp.  321 720 

lEE  V,  Clarkson,  12  East,  507 473 

ffkin  V.  Walker,  2  Camp.  308 715 

raie  v.  Elmore,  2  Camp.  407 754 


XVI 


TABLE  OF  CASES. 


[B.B.  vol.  XI. 


Smith  V.  Mullett,  2  Camp.  208 

Snook  V.  Dayidson,  2  Camp.  218 

South  V.  Tanner,  2  Taunt.  254 

Spitta  V.  Woodman,  2  Taunt.  416      . 

Splidt  V,  Ileath,  2  Camp.  57,  n.     . 

Stewart  v,  Kennett,  2  Camp.  177 

Stilk  V.  Myrick,  2  Camp.  317 

Stirling  r.  Vuughan,  11  East,  619 ;  2  Camp. 

Stonard  v.  Dunkin,  2  (?amp.  344    . 

Stoughton  V,  Leigh,  1  Taunt.  402      . 

Suttoav.  Buck,  2  Taunt.  302 

Tatlor  v.  Jones,  2  Camp.  105  . 

V.  Needliam,  2  Taunt.  278 

Tewkenbury  (Bailiffs  of)  v,  Bricknell,  2  Taunt 
Thomas  r.  Oakley,  18  Yes.  184      . 
Todd  r.  Gee,  17  Yes.  273  . 
Tower  i'.  Lord  Bous,  18  Yes.  132  . 
Tunno  v.  Edwanls,  12  East,  488 
Twemlow  v.  Oswin,  2  Camp.  85 


UsnER  (Doe  d,)  r.  Jessop,  12  East,  288 
r.  Noble,  12  East,  639 


Van  Omebon  r.  Dowick,  2  Camp.  42 
Vere  v.  Lord  Cuwdor,  11  East,  568 
Yemon  v.  Keys,  12  East,  632 ;  4  Taunt.  488 
Yincent  r.  Sluy maker,  12  East,  372 


Walker  r.  Wingfield,  18  Yes.  443   , 
Want  r.  Blunt,  12  East,  183 . 
Ward  v.  Gamons,  17  Yes.  134  . 
Watson  V,  Pears,  2  Camp.  294 
Weall  V.  King,  12  East,  452      . 
White  V.  Parkin,  12  East,  578 
Whitohouse  v.  Frost.  12  East,  614     . 
Wilkins  v,  Aikin,  17  Yes.  422 
Williams  r.  Brickendcn,  11  East,  543 

V.  Jones,  12  East,  346     . 

r.  Williams,  12  East,  209  . 


Wood  V.  Downos,  18  Yes.  120 
Wright  V.  Atkyns,  17  Yes.  255  . 

v.  Dannah,  2  Camp.  203    . 

V.  Shiffner,  11  East,  515;  2  Camp 

Zagury  V,  Fumell,  2  Camp.  240  . 


226 


;.  120 


247 


PAOC 

.  694 

.  696 

.  556 

.  628 
663,  n. 

.  690 

.  717 

.  276 

.  724 

.  810 

.  585 


677 
572 
537 
181 
76 
169 
458 
670 


380 
505 

656 
268 
499 
413 

232 
340 

35 
712 
445 
488 
491 
118 
264 
411 
357 
160 

76 
693 
263 

704 


NOTE. 


The  first  and  last  pages  of  the  original  report,  according  to  the 
paging  by  which  the  original  reports  are  usually  cited,  are  noted  at 
the  head  of  each  case,  and  references  to  the  same  paging  are 
continued  in  the  margin  of  the  text.  


EEEATA. 

6  B.  B.  p.  274,  QoodtiUe  y.  Herring,  line  15,  *<  There  were  words  of 
limitation,"  &c  Thin  is  according  to  the  original  report,  but  dearly  the 
sentence  should  read,  "  There  were  no  words  of  limitation." 

6  B.  B.  p.  834,  Doe  d.  MaUhewson  y.  Wrig?vtman,  the  last  word  in  the  head 
note  should  be  lessor, 

6  B.  B.  p.  835,  line  20,  for  lessee  read  lessor. 
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CHANCEKY. 


PEAECE    V.    PIPEK.  i«oa. 

(17  Vesey.  1-19.)  -^'- 

Society  for  Taising  an  annuity  fund  for  the  members:  the  rate  of  -K»)Z/#  Ctntrt, 

sabscription  being  too  low,  though  the  subsisting  fund  was  equal  to  the  Gbant,  M.K. 

annuities  then  payable,  and   no   adequate   remedy  by  the  articles,  UponAj)peaL 

inquiries  were  directed;  1st,  to  ascertain  the  state  of  the  Society,  the  ^^^^- 

defect  of  the  plan,  &c. ;  2ndly,  to  provide  a  remedy :  viz.  by  additional  ,^^  ^^^  ^^' 

subscription,  adequate  to  the  object,  by  paying  the  arrears,  and  pro-  *        * 

Tiding  for  the  present  and  future  annuities.  Eldon,  L.C. 

Thb  bill  stated  articles  of  agreement,  dated  the  25th  of  June,  ^  ^ 
1798,  for  the  establishment  of  a  society  under  the  title  ''  The 
Amicable  Society  of  Master  Bakers,"  for  raising  an  annuity 
fund ;  containing  provisions  for  payment  of  the  annual  subscrip- 
tions, &c. ;  that  a  member  who  continued  a  year  in  arrear, 
should  forfeit  the  money  paid  ;  lose  all  claim  on  the  fund ;  and 
cease  to  be  a  member  of  the  Society ;  that  no  member  should 
become  entitled  to  any  efficient  benefit  from  the  Society,  until 
he  had  been  a  member  seven  years ;  had  completed  his  seven 
years'  subscription ;  and  had  attained  the  age  of  sixty  years. 
The  articles  farther  provided  for  the  appointment  of  a  board  of 
directors ;  with  power  to  call  extraordinary  general  meetings,  as 
they  *  should  see  occasion ;  providing  farther,  that  any  twelve  or  L  *2  ] 
more  members  should  have  power  to  convene  an  extraordinary 
general  meeting,  in  the  manner  particularly  specified. 
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Pbabcb  The  articles  then,  pomting  out  the  mode  m  which  the  fund, 

PiPEB.  arising  from  the  subscriptions  and  fines,  should  accumulate 
during  seven  years,  directed,  that  at  the  end  of  seven  years  the 
clear  capital  should  be  valued  and  ascertained ;  and  the  subse- 
quent subscription  and  annual  produce  thereof  should  be  applied 
in  discharge  of  the  current  expenses  and  annuities,  due  or  to 
become  due ;  and  that  every  subscriber,  who  should  have  been  a 
member  seven  years,  and  should  then  have  attained  the  age  of 
sixty  years,  should  be  entitled  to  a  clear  annuity  of  602.,  for  life; 
and  the  widow  of  every  such  annuitant  to  an  aimuity  of  80Z.,  or 
in  certain  cases  602.,  for  her  life,  if  she  continued  a  widow ;  and 
reciting,  that  as  by  reason  of  any  heavy  demands  upon  the 
annual  produce  of  the  capital  fund,  occasioned  by  several 
annuities  becoming  due  at  or  near  the  same  time,  or  otherwise, 
the  same  might  be  inadequate  to  the  immediate  discharge  there- 
of, it  was  declared,  that  in  every  such  case  it  should  be  lawful 
for  the  Society  at  a  general  meeting  to  postpone  the  payment  of 
such  annuities  for  any  time,  not  exceeding  three  calendar 
months :  such  annuity,  or  any  part  thereof,  being  nevertheless 
considered  as  vested  interests  from  the  time  or  times  of  the  same 
becoming  due  by  the  articles. 

After  various  provisions  for  management  it  was  farther 
'  declared,  that  any  twenty  or  more  members,  preseht  at  any 
general  meeting,  should  have  full  power  to  consider,  treat  of, 
and  determine  upon,  all  matters  and  things,  relating  to  the  said 
Society,  or  the  support,  preservation,  and  good  order,  thereof ; 
and  to  alter  and  amend  the  said  articles;  or  to  make  any 
1  *3  ]  additional  rules  or  articles  for  *the  better,  more  orderly,  suc- 
cessful, or  satisfactory,  management  of  the  affairs  of  the  Society ; 
so  as  no  alteration,  &c.  should  be  made  without  the  concurrence 
of  three-fourths  of  the  members,  assembled  at  such  general  meet- 
ing upon  special  notice ;  nor  unless  confirmed  by  the  like  majority 
at  some  other  general  meeting,  to  be  held,  as  therein  directed. 

It  was  farther  declared,  that  if  at  the  expiration  of  seven 
years,  or  at  any  subsequent  period,  it  should  appear  to  a  general 
meeting  or  board  of  directors,  that  the  subscription  and  other 
monies  of  the  said  Society,  and  the  rents  and  aimual  produce  of 
the  funds  and  trust  estates  thereof,  thereby  charged  with  and 
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liable  to  the  payment  of  the  aforesaid  annuities  and  the  other  Peabcb 
outgoings,  were  unequal  to  the  payment  thereof  respectively,  pipeb. 
then  and  in  such  case  such  additional  subscription  should  be 
paid  by  every  member,  as  well  annuitants  as  others,  except  only 
in  the  case  of  blindness,  as  aforesaid,  and  in  such  manner,  as 
should  be  determined  by  the  members  assembled  at  a  general 
meeting,  to  be  convened  for  that  special  purpose :  it  being  the 
true  intent  and  meaning  of  the  parties  to  the  said  articles,  that 
no  part  of  the  capital  or  principal  fund  and  estate  of  said  Society, 
so  to  be  valued  and  ascertained  as  aforesaid,  but  the  subscrip- 
tion and  other  monies,  the  rents,  issues,  profits,  dividends,  and 
annual  or  other  produce  thereof  only,  as  before  directed,  should 
after  the  expiration  of  such  seven  years  be  applicable  to  the  pay- 
ment of  any  of  the  aforesaid  annuities  or  other  outgoings. 

The  plaintiffs  stated  their  right  as  annuitants  under  the 
articles ;  and  a  resolution  of  the  board  of  directors  on  the  81st  of 
July,  1806 ;  and  having  taken  into  consideration  the  report  of 
the  committee,  appointed  to  consider,  what  annuity  the  present 
state  of  the  subscription  ^would  pay  each  member,  and  consider-  [  ^*  ] 
ing  the  table  annexed,  the  board  were  of  opinion,  that  the  Society 
could  no  longer  exist ;  therefore  considered  it  right  to  recom- 
mend, that  it  should  be  forthwith  dissolved ;  and  that  every  * 
member  should  be  repaid  his  principal  and  interest.  The  plain- 
tiffs, insisting  against  the  legality  of  this  resolution,  prayed  an 
account  against  the  trustees  of  the  funds  of  the  Society,  and  of 
what  was  due  to  the  plaintiffs  for  arrears  of  their  annuities; 
that  the  amount  of  the  annual  produce  of  the  funds  might  be 
applied,  as  far  as  it  would  extend,  in  payment  of  what  should 
be  due  to  the  plaintiffs,  an  account  of  all  sums  in  the  hands  of 
the  cashier  for  subscriptions;  and  that  out  of  that  fund  the 
plaintiffs  may  be  paid  so  much  as  the  annual  produce  should  not 
be  sufficient  to  pay ;  and,  if  the  said  subscriptions  and  other 
monies,  and  the  rents  and  annual  produce  of  the  funds,  should 
not  be  sufficient,  that  the  trustees  or  directors  should  cause  such 
additional  subscriptions  to  be  paid  as  would  be  fully  adequate  to 
the  due  payment  of  the  plaintiffs'  annuities  ;  and  that  they  may 
be  paid  accordingly ;  &c. 

B  2 
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Peabox  The  answers  stated  the  resolation  of  the  board  of  directors, 

am 

PiPEB.  that  the  present  table  of  subscriptions  was  founded  in  error,  and 
could  not  support  the  promised  annuities;  that  at  a  special 
general  meeting,  held  in  consequence  of  that  resolution,  it  was 
resolved,  that  the  Society  should  be  dissolved :  only  twenty 
members  out  of  one  hundred  and  twenty-two,  who  were  present, 
voting  against  the  dissolution ;  that  the  resolution  of  the  board 
of  directors  was  upon  the  opinion  of  Mr.  Morgan  and  Mr. 
Fairman ;  that,  though  the  income  might  for  some  time  be  suffi- 
cient to  pay  the  annuitants  by  the  original  articles,  the  defen- 
dants believe,  that  ultimately,  when  they  become  numerous,  and 
within  the  period  of  the  lives  of  many  of  the  present  members, 

[  *o  ]  it  will  by  the  inadequacy  *of  the  present  table  of  subscriptions, 
and  the  erroneous  calculations,  on  which  it  is  founded,  be  suffi- 
cient to  answer  a  very  small  part ;  that  in  consequence  of  such 
defect,  and  the  impossibility  of  removing  it,  and  of  paying  the 
annuities,  the  Society  cannot  in  justice  to  all  its  members  any 
longer  exist;  and  that  there  are  no  clauses  in  the  articles, 
providing  for  any  deficiency,  arising  from  erroneous  calcula* 
tions. 

This  cause,  having  been  argued  at  the  Bolls  by  Sir  Samuel 
Romilly,  Mr.  Leach,  and  Mr.  Wingfield,  for  the  plaintiffs,  and  by 
Mr.  RicliardSf  Mr.  Fonblanque,  and  Mr.  Johnson,  for  the  defen- 
dants, stood  for  judgment. 

1808.  [The  Master  of  the  Bolls  made  a  decree  in  accordance  with 

^^^'      the  prayer  of  the  bill.] 

[  7  ]  From    that    decree  the  defendants  presented  a  petition  of 

appeal;  insisting,  that  the  bill  should  be  dismissed;  that  the 
resolution  to  dissolve  the  Society  was  proper;  and  that  a 
court  of  equity  ought  not  to  lend  its  aid,  and  give  effect  and 
duration  to  an  undertaking,  founded  in  mistake ;  and  the 
consequences  of  which  must  inevitably  involve  in  ruin  many  of 
the  parties. 

Sir  Samuel  Romillp,  Mr.  Leach,  and  Mr.  Wing^eld,  for  the 
plaintiffs.    ♦     ♦     ♦ 
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Mr.  Richards,  Mr.  Fonblanque,  and  Mr.  Johnson,  for  the       Peabcb 
defendants :  Pipeb. 

These  plaintiffs  cannot  be  entitled  to  the  exclusive  benefit  of  [  ^  ] 
the  fond  against  those,  who  have,  since  their  right  accrued,  and 
those,  who  may  hereafter,  become  equally  entitled  to  aimuities. 
One  objection  is,  that  this  is  a  mere  bubble :  a  scheme,  founded 
in  error.  It  is  evident,  that  these  tables  and  rates  of  subscrip- 
tion cannot  provide  a  fund  for  the  aimuities,  that  will  become 
due ;  and  these  plaintiffs  are  not  entitled  to  any  more  benefit 
than  the  other  parties,  engaged  in  the  same  adventure,  so 
founded  in  error.  All  these  persons  having  embarked  in  the 
same  speculation,  interested  in  the  same  proportion,  and  under 
the  same  title,  can  one  class  derive  the  whole  advantage  to  the 
exclusion  of  the  rest ;  and  upon  what  principle  can  a  court  of 
equity  interfere  for  such  a  purpose  ?    *    *    * 

Sir  Samuel  RomiUy,  in  reply  : 

^     *^     If  the  specific  relief  prayed  is  not  to  be  obtained,  some        [  9  ] 
arrangement  ought  to  be  made  for  dissolving  the  Society ;  for 
ascertaining  what  is  the  annuity  that    ought    to   have  been 
purchased  by  such  a  subscription,  and  for  securing  that  annuity 
to  the  plaintiffs.     *     *    ♦ 

The  case  of  Buckley  v.  Cater,f  before  Lord  Thurlow,  was  after-        [  ii  ] 
wards  mentioned ;  as  having  a  strong  resemblance  to  this ;  and 
the  cause  stood  over,  in  order  that  the  Register's  book  might  be 
examined. 


The  Lord  Chancellob:  1809. 

The  case  before  Lord  Thurlow  is  a  very  important  precedent.        * 

The  bill  was  filed  by  some  widows,  on  behalf  of  themselves  and  [  15  ] 
all  others,  who  should  come  in  and  contribute  to  the  expense  of 
the  suit ;  claiming  under  a  settlement,  dated  the  19th  March, 
1761,  and  enrolled  in  Chancery;  stating  the  origin  of  the 
association,  the  fact  of  payment  of  the  subscription ;  that  the 
plaintiffs  had  thereby  become  entitled  to,  and  enjoyed,  their 

t  In  Chancery,  7th  April,  1785;      A.  fol.  425;  1786,  A.  fol.  486. 
leUi  March,  1787.    Beg.  book,  1784, 


o 
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Pkasce      annaitieB  dovrn  to  the  year  1781 ;  vrhen  the  directors  declared 

PipisB.  their  opinion,  that  the  funds  were  not  sufficient  out  of  their 
annual  produce  to  provide  for  the  annuities.    By  the  articles,  as 

C  **^  ]  in  this  case,  the  capital  was  not  to  be  touched.  *The  directors 
did  not  exert  the  right  they  had  to  call  for  an  increased  sub- 
scription :  but  the  course  they  took  was  to  reduce  the  annuities. 
Lord  Thurlow  held,  that  they  had  no  right  to  do  that :  also, 
that,  if  the  Court  could  find  the  means  of  enforcing  the  execu- 
tion of  such  articles,  considering  the  number  of  parties, 
necessary  to  a  suit,  the  directors  ought  to  have  kept  up  such  a 
fund  as  would  be  sufficient  to  answer  the  proper  amount  of  the 
annuities  according  to  the  original  contract :  but  farther,  and  I 
think  he  was  right,  that,  if  the  scheme  was  founded  upon 
miscalculation,  the  Society  could  never  be  kept  right  by  any 
specific  performance.  The  first  consideration  therefore  was, 
whether  the  scheme  by  miscalculation  as  to  the  subscription,  or 
otherwise,  had  not  a  tendency  to  defeat  its  object:  then, 
whether  any  alteration  of  the  terms  or  calculation  could  so 
correct  the  plan  as  to  secure  the  object. 

.  The  defendants  were  not  the  trustees,  but  the  directors ;  and 
the  prayer  of  the  bill  was,  that  they  might  be  decreed  to  fulfil 
the  original  contract.  Lord  Thvblow,  as  appears  by  the 
Register's  book,  and  I  perfectly  recollect  the  decision,  made  this 
decree,  on  the  7th  of  April,  1785 ;  directing  a  reference,  not  to 
the  Master,  but  to  a  particular  individual ;  to  inquire,  whether 
upon  a  specific  performance  of  all  the  covenants  and  clauses  of 
the  deed  the  plan  of  the  institution  was  adequate  to  answer  all 
the  objects  of  that  deed,  abstracted  from  any  particular  circum- 
stances ;  and  if  it  should  appear  inadequate,  to  state  the  amount 
of  the  deficiency ;  and  the  means,  whereby  those  objects  might 
have  been  sufficiently  provided  for  without  any  reduction :  an 
account  of  the  expenses,  and  of  the  annuities,  which  would  have 
been  payable  at  Lady-Day,  1781 :  to  take  into  consideration  the 
present  state  of  the  Society:  to  state  the  defects  of  the  plan, 

[  •17  ]  and  such  means  as  will  provide  an  *effectual  remedy.  On  the 
27th  of  May,  the  minutes  were  on  my  motion  varied  by  inserting 
a  direction  to  pay  the  arrears  and  growing  payments  of  the 
annuities,  as  they  stood  reduced  by  consent,  without  prejudice. 
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Mr.  Brand,  the  person  to  whom  the  reference  was  directed,  by  Peabck 
his  report  stated  particularly  various  provisions  of  the  deed;  pipeb. 
which  gave  powers  as  large  as  those,  given  by  the  instrument, 
now  under  consideration:  among  them  a  power,  much  re- 
sembling that  in  this  deed,  to  make  calls  toties  quotiea;  provided, 
that  no  call  should  exceed  one  year's  aimual  subscription ;  and 
he  certified,  that  such  sums  of  money  as  might  arise  from  the 
payments,  to  be  made  under  the  sixth  and  thirteenth  clauses, 
some  forfeitures  specified,  the  annual  interest  of  the  capital 
stock,  and  the  powers  of  the  directors  to  make  calls,  formed  the 
whole  of  the  provision,  intended  for  the  annuities,  and  the 
expense  of  management ;  which  appeared  to  be  all  the  objects 
of  the  Institution ;  that  those  provisions  were  insufficient  to 
answer  all  the  purposes  of  the  Institution :  the  provisions, 
originally  made,  were  inadequate;  and  had  a  tendency  to 
destroy  the  object ;  that  the  provisions  of  1781  were  also  inade- 
quate, though  the  annuities  had  been  reduced;  and  the  time 
must  continue  to  approach,  when  the  application  of  these 
provisions  will  destroy  the  plan.  The  report  then  states  what 
would  supply  the  deficiency ;  and  that,  unless  those  calls  were 
unnecessary,  the  plan  must  be  founded  in  error ;  and  have  a 
tendency  to  destroy  the  objects  and  the  Society  itself. 

The  result  of  the  representation,  made  by  this  report,  is,  that 
if  the  agreement  had  been  specifically  performed,  the  plan  of  the 
Institution  was  defective  in  the  circumstance,  that  the  subscrip- 
tion was  originally  too  low ;  and,  as  to  the  calls  to  be  made,  the 
opinion  both  of  Mr.  Brand  and  Lord  Thurlow  was,  that,  if  the 
defect  of  *the  original  subscription  went  to  the  original  plan,  [  *1B  ] 
the  item  as  to  the  calls  was  also  a  defect  in  such  an  Institution. 

On  the  16th  of  March,  1787,  the  cause  came  on  for  farther 
directions.  Lord  Thurlow  would  not  permit  the  fund  to  be 
touched,  but  brought  it  into  Court-;  as  has  been  properly  done 
in  this  instance ;  as  attention  must  be  giv6n  to  the  just  claims 
of  all  parties ;  those,  who  have  not  yet  become  entitled  to 
annuities,  and  the  deceased,  as  well  as  those  who  are  living, 
and  have  become  entitled.  When  the  cause  came  on  again,  Mr. 
Brand  having  stated  what  in  his  opinion  would  be  a  just  and 
equitable   arrangement    by  an  increased  subscription,   it  was 
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Fbabcb  agreed,  that  each  member  should  pay  a  gainea ;  which  produced 
PipsB.  A  fund,  sufficient  to  pay  the  arrears  of  the  annuities,  which  had 
been  reduced  in  1781.  Then,  taking  into  consideration  the 
plan,  which  Mr.  Brand  said  would  give  existence  and  life  to  the 
original  object,  a  new  deed  was  executed  upon  tbat  reformed 
plan ;  by  that  arrangement  securing  to  all  the  members  the 
benefits  of  the  Institution,  as  far  as  could  be  ;  and  the  bill  was 
dismissed  without  costs. 

This  is  an  authority,  directly  applicable  to  the  case,  now 
before  me.  If  I  could  ascertain,  that  there  never  would  be 
another  annuitant  entitled,  the  relief  prayed  is  right :  but, 
supposing  it  given,  and  a  new  subscription  called  for  ;  the  funds 
might  be  sufficient  to  pay  the  annuities  for  this  year:  but,  if 
any  of  the  members,  alarmed  at  the  additional  calls,  should 
under  the  apprehension  of  farther  subscriptions  quit  the  Society, 
the  first  individual  who  became  entitled,  would  disturb  the 
arrangement  made  by  this  decree  ;  which  provides  only  for  the 
annuities,  subsisting  at  present :  if  more  annuities  should  be- 
come payable,  the  fund  could  not  be  sufficient:  there  must 
[  *id  ]  either  be  a  new  decree :  or  the  Society  must  act  as  *if  there 
was;  providing  a  fund  for  every  increase  of  annuities.  The 
consequence  is  necessary ;  that  the  annuities  are  not  purchased 
upon  the  original  terms ;  and,  as  the  terms  rise  by  the  failure  of 
the  annual  subscription,  the  necessity  of  farther  calls  increases ; 
and  the  result  may  be,  that  the  annuitants  are  to  pay  each 
other.     That  is  the  vice  at  the  bottom  of  the  thing. 

This  Society  will  be  sensible,  that  it  is  much  more  easy  for 
them,  than  for  the  Court,  to  arrange  this.  If  they  cannot  agree 
on  some  plan,  I  must  refer  it  to  the  Master  to  make  similar 
inquiries  to  those  directed  by  Lord  Thurlow;  taking  the 
assistance  of  a  calculator :  and  to  inform  me,  if  this  Society 
cannot  longer  exist,  what  will  be  an  equitable  distribution  of  the 
fund  subscribed :  but  that  course  is  not  to  be  taken,  unless  the 
Court  shall  be  unable  to  do  more  justice  by  securing  to  those, 
who  have  and  may  become  entitled  to  annuities,  the  enjoyment 
of  them.  The  nature  of  the  inquiry  will  be,  first,  whether  the 
plan,  upon  which  this  Society  has  been  regulated,  is  adequate 
to  its  purposes ;  and,  if  not,  what  additional  subscription  will  be 
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sufficient  to  discharge  the  arrears  now  subsisting ;  and  to  pay  Pearcb 
the  present  and  future  annuities;  without  having  recourse  to  pip'eb. 
that  last  clause ;  which  would  destroy  the  object  of  the  Society. 


GOWLAND    V.    DE    FAEIA-f 

(17  Vesey,  20—27.) 


1810. 
lib,  21. 


The  Bale  of  a  rerersionary  interest  is  in  equity  considered  as  the  case    -R^'^*  Coyrt. 
of  an  expectant  heir,  and  forms  an  exception  to  the  general  role,  that  Gkast,  M.It. 
for  mere  inadequacy  of  yalue  a  contract  is  not  to  be  set  aside.  [  20  ] 

In  such  case  an  uncontradicted  actuarial  valuation  may  be  sufficient 
prima  facie  evidence  of  inadequacy  of  consideration. 

During  the  continuance  of  the  same  situation  acquiescence  has  no 
effect ;  and  the  value  is  to  be  estimated  at  the  time  of  the  transaction, 
not  according  to  the  event. 

Interest  allowed  at  5  per  cent,  upon  the  money  advanced :  compoimd 
interest  refused. 

The  bill  stated,  that  the  plaintiff  in  the  year  1788  was  in 
great  distress  and  difficulties ;  and  inexperienced  in  legal  affairs ; 
and,  being  entitled  to  the  reversion  of  a  considerable  estate  in 
fee-simple  after  the  death  of  his  mother,  then  aged  fifty-seven, 
proposed  to  raise  money  by  way  of  annuity ;  and  was  introduced 
to  the  defendant  De  Faria ;  who,  being  aware  of  the  plaintiff's 
difficulties  and  inexperience,  took  advantage  thereof;  and  for 
the  inadequate  consideration  of  1,500Z.  induced  and  persuaded 
the  plaintiff  to  grant  him  an  annuity  of  200Z.  for  the  term  of 
nine  hundred  and  ninety-nine  years  from  the  decease  of  the 
plaintiff's  mother;  which  sum  was  paid  to  the  plaintiff;  who 
executed  a  bond  and  warrant  of  attorney  to  confess  judgment, 
dated  the  24th  of  September,  1788,  in  the  penal  sum  of  8,000/. ; 
with  condition  for  payment  of  the  annuity ;  and  by  indentures 
of  the  same  date  the  reversion  was  demised  for  two  thousand 


t  By  31  Vict.  c.  4,  in  the  absence 
of  fraud  and  unfair  dealing,  the 
purchase  of  a  reversionary  interest  is 
not  to  be  set  aside  merely  on  the 
ground  of  undervalue,  but  that  Act 
does  not  interfere  in  other  respects 
^th  the  exceptional  protection  which 
equity  affords  to  expectant  heirs  and 
reversioners  upon  whom  harsh   or 


unconscionable  terms  have  beeu 
imposed.  See  Beyrum  v.  Cook  (1875) 
10  Ch.  389;  Fry  v.  Lane  (1888) 
40  Ch.  D.  312,  68  L.  J.  Ch.  113,  60 
L.  T.  12.  As  to  the  actuarial  valua- 
tion, see  Loto  v.  Burchard,  7  E.  B.  4 
(8  Ves.  133—136)  and  Earl  of  Aid- 
borough  v.  Trye,  7  CI.  &  F.  436.— 
O.  A.S. 
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aoTTLASD    years  to  a  trustee  for  secoring  the  annuity ;  with  a  covenant  by 

am 

Ds  Fabia.  ^^6  plaintiff  to  deliver  up  the  title-deeds  upon  the  death  of  his 
mother.  In  the  next  year  the  plaintiff  granted  to  the  defendant 
another  annuity,  of  501.,  in  consideration  of  8752.,  with  similar 
securities.  The  plaintiff's  mother  died  in  February,  1808 ;  and 
the  bill  was  filed  in  May  following;  charging,  that  the  defen- 
dant took  advantage  of  the  plaintiff's  distress  and  inexperience, 
to  compel  him  to  give  unreasonable  and  excessive  securities ; 
praying  that  the  securities  may  be  delivered  up,  to  be  cancelled ; 
and  offering  to  re-pay  the  money  advanced,  with  interest. 

The  defendant  by  his  answer  representing,  that  the  plaintiff 
£  ♦21  ]  voluntarily,  and  without  solicitation  by  the  defendant,  *offered 
to  sell  the  annuities,  proposing  to  bind  himself  personally, 
stated  the  defendant's  belief,  that  everything  was  read  over  to 
the  plaintiff ;  that  the  covenants  for  delivery  of  the  title-deeds 
were  introduced  with  his  privity;  and  submitted,  that  the 
plaintiff  received  a  full  and  adequate  consideration,  his  mother 
being  then  in  a  good  state  of  health,  likely  to  live  long;  and 
having  Uved  ma%  years. 

Mr.  Morgan,  of  the  Equitable  Assurance  Office,  by  his  deposi- 
tions stated,  that  the  value  in  1783  of  a  well-secured  rent-charge 
or  annuity  of  200/.  granted  for  nine  hundred  and  ninety-nine 
years  certain,  to  commence  on  the  death  of  a  widow  lady,  then 
in  a  good  state  of  health,  aged  fifty-seven,  according  to  the  then 
price  of  S  per  cent.  Bank  Annuities,  from  59  to  64^,  was  2,808Z. ; 
and  that  the  value  of  the  other  annuity  in  1784  was  523Z.  The 
plaintiff  went  into  no  other  evidence. 

Sir  Samuel  RomiUy  and  Mr,  Wakefield,  for  the  plaintiff, 
[cited  Peacock  v.  Evans,^  Evans  v.  Griffith,l  and  Twisleton  v- 
Griffith.%] 

[  22  ]  Mr,  Hart  and  Mr,  Girdlestone,  for  the  defendant : 

This  bill  was  filed  in  the  year  1808,  to  set  aside  the  purchase 
of  an  annuity  in  1788 ;  without  any  evidence  of  distress,  or 
advantage  taken ;  and  a  most  respectable  solicitor  acting  for  the 
defendant.    Unless    every  person,  seised    of    a  reversion,    is 

t  10  E.  B,  218  (16  Ves.  612).  §  1  P.  Wma.  310. 

X  No  lef erenoe  given  in  Yesey. 
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considered  as  an  expectant  heir,  and  therefore  incapable  of  gowla.xd 
dealing  with  his  reversion,  no  case  can  be  more  destitute  of  all  ds  fabia. 
ground  for  relief.     *    ♦     ♦ 

Sir  Samuel  Romilly^  in  reply.     *     *     ♦  [  23  ] 

The  Master  of  the  Rolls  :  [  2*  ] 

In  considering  the  case  of  Evans  v.  Peacock  I  found  the 
doctrine  of  the  Court  perfectly  established,  that  it  is  incumbent 
upon  those,  who  have  dealt  with  an  expectant  heir  relative  to  his 
reversionary  interest,  to  make  good  the  bargain :  that  is,  to  be 
able  to  shew,  that  a  full  and  adequate  consideration  was  paid. 
That  is  undoubtedly  a  heavy  burthen  imposed  upon  a  purchaser  : 
but  in  that  particular  case  the  burthen  is  imposed  upon  him ; 
and  that  case  is  an  exception  to  the  general  rule,  that  for  *mere  [  *25  ] 
inadequacy  of  value  a  contract  is  not  to  be  set  aside.  In  all 
these  cases  the  issue  is  upon  the  adequacy  of  the  price.  This  is 
the  case  of  a  person,  who  in  this  Court  is  considered  as  an  ex- 
pectant heir.  He  has  charged  his  reversionary  interest ;  and 
the  question  is,  whether  he  has  received  an  adequate  considera- 
tion. Upon  that  question  the  evidence  is  all  one  way.  In  many 
of  these  cases  very  opposite  opinions  are  given  by  calculators : 
but  here  Mr.  Morgan's  opinion  is  not  contradicted.  I  must 
therefore  take  the  value  to  be  inadequate ;  and  then  I  do  not  see, 
how  I  can  avoid  setting  aside  the  contract ;  unless  the  defendant 
can  prevail  upon  one  of  the  other  two  grounds,  that  have  been 
taken :  first,  that  after  such  a  length  of  acquiescence  the  plain- 
tiff ought  not  to  be  permitted  to  set  aside  the  contract :  secondly, 
that  the  value  is  to  be  calculated  upon  the  result,  and  not  as  it 
might  have  been  estimated  at  the  moment  of  the  transaction. 
As  to  the  first,  there  is  I  believe  no  case,  in  which  during  the 
continuance  of  the  same  situation,  in  which  the  party  entered 
into  the  contract,  acquiescence  has  ever  gone  for  any  thing  :f  it 
has  always  been  presumed,  that  the  same  distress  which  pressed 
him  to  enter  into  the  contract,  prevented  him  from  coming  to 
set  it  aside ;  that  it  is  only  when  he  is  relieved  from  that  distress 
that  he  can  be  expected  to  resist  the  performance  of  the  contract. 

t  See  Crcfwe  v.  BaUard,  1  E.  E.  122  (I  Ves.  J.  215). 
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As  to  the  other  ground,  that  in  the  event,  which  has  happened, 
a  very  large  price  has  been  paid  by  the  defendant,  I  apprehend, 
I  cannot  take  that  into  consideration.  In  the  case  of  Evans  v. 
Peacock  I  am  pretty  certain,  that  I  did  not  lay  the  least  stress 
upon  the  circumstance,  that  the  death  of  Evans,  the  father, 
happened  in  a  very  short  period  after  the  purchase ;  nor  allow  it 
to  weigh  against  Peacock,  as  in  any  degree  affecting  the  validity 
of  the  bargain.  If  the  contract  had  been  fair  at  the  moment, 
when  it  took  place,  the  accident  of  its  becoming  more  advan- 
tageous by  the  death  of  one  of  the  parties  would  *not  according 
to  my  opinion  have  varied  the  character  of  the  original  trans- 
action. 

Upon  these  grounds  I  think  this  case  not  to  be  distinguished 
from  Evans  v.  Peacock;  and  the  result  must  be  the  same. 


Interest  upon  the  money  advanced  was  directed  at 
5  per  cent,  but  compound  interest  was  refused. 


1810. 

Feb,  16, 19. 
April  3. 

RolU  Court, 
Obant,  M.R. 

[34] 


BENYON    v..   BENYON.f 

(17  Vesey,  34—43.) 

Legacies  of  different  amounts  to  the  same  person  by  different  instru- 
ments are  primd  facte  cumulatiye. 

Legacies  of  equal  amounts  to  the  same  person  by  different  instru- 
ments are  primd  fade  not  cumulatiye,  where  given  for  the  same 
cause. 

Under  a  decree,  directing  an  inquiry,  what  was  due  to  the 
plaintiff  and  the  other  legatees  of  the  testator  Edward  Henry 
Benyon  in  respect  of  the  legacies,  given  by  his  will  and  testa- 
mentary papers,  the  Master's  report  stated  the  following  instru- 
ments, 

Edward  Henry  Benyon  by  his  will,  dated  the  16th  of  October, 
1800,  in  case  he  should  die  unmarried,  gave  and  bequeathed 
among  other  things  to  his  mother  Mrs.  Hannah  Benyon  the  sum 
of  BOOL  :  to  his  eldest  brother,  the  defendant,  Bichard  Benyon, 
the  sum  of  200Z.,  and  to  his  wife  Mrs.  Elizabeth  Benyon,  the 

t  Wihan  v.  O'Leary  (1872)  L.  B.      N.  S.  463. 
7  Ch.  448,  41  L.  J.  Oh.  342,  26  L.  T. 


TOI..XI.]  1810.    CH.    17  YESEY,  84—36.  13 

sum  of  502.  for  a  ring:  to  his  (the  testator's)  sister  Hannah      Behtok 

Elizabeth  Benyon  the  sum  of  1,000Z. :   to  his  sister  Emma     bsnton. 

Benyon  the  smn  of  1,000Z. :  and  to  his  sister  Frances  Benyon 

the  smn  of  1,000{. :  to  his  brother  Charles  Benyon,  Esq.  the  sum 

of  2002. :  to  his  sister  Lady  Middleton  the  sum  of  1002. :  and  to 

his  sister  Charlotte  Berens  the  sum  of  lOOZ. ;  and  to  her  husband 

Joseph  Berens  the  sum  of  *100{.  as  an  acknowledgment  for  his      [  *35  ] 

trouble  as  one  of  his  executors;    and  as  to  his  servant  John 

Adam  Elmer  if  Uving  with  him  at  his  decease  the  sum  of  202. : 

directing,  that  all  the  aforesaid  legacies  and  also  his  just  debts 

and  funeral  expenses  should  be  paid  as  soon  as  conveniently 

might  be  after  his  decease. 

By  the  first  codicil  to  his  will,  or  the  testamentary  paper,  dated 
the  Slst  of  December,  1802,  the  testator  among  other  things 
charged  his  brother  the  defendant  Bichard  Benyon,  after  having 
paid  all  his  funeral  expenses  and  just  debts,  to  pay  unto  Miss 
Dorothea  Elizabeth  Hanske  of  Weimar  in  Saxony  the  sum  of 
1502.  sterling  per  annum,  as  long  as  she  should  remain  single, 
and  only  the  sum  of  752.  sterling  per  annum  should  she  marry. 
He  also  left  unto  Miss  Dorothea  Elizabeth  Hanske  the  sum  of 
1002.  sterling  as  a  legacy  which  should  be  paid  to  her  imme- 
diately after  his  decease  r  the  aforesaid  sums  to  be  paid  to  her 
free  from  all  deductions.  He  also  left  unto  his  son  the  plaintiff 
Edward  Bichard  Benyon,  bom  at  Bellevue  on  the  21st  of 
November,  1802,  the  sum  of  4,0002.  to  be  paid  unto  him  when  he 
should  attain  the  age  of  twenty-one  years :  the  said  sum  to  be 
pat  out  at  interest  immediately  after  the  testator's  decease ;  the 
sum  of  1002.  sterling  per  annum  to  be  paid  unto  his  mother  Miss 
Dorothea  Elizabeth  Hanske  for  his  maintenance,  until  he  came 
of  age ;  and  the  remainder  of  the  interest  to  accumulate,  and  to 
be  paid  unto  him  with  the  capital  on  his  coming  of  age :  should 
the  testator's  brother  Bichard  Benyon  not  find  the  aforesaid  sum 
of  1002.  sterling  per  annum  sufficient  for  his  maintenance,  he 
was  to  be  at  liberty  to  allow  him  as  much  of  the  remainder  of 
the  interest  as  he  should  think  proper.  In  case  that  Miss 
Dorothea  Elizabeth  Hanske  should  marry  he  directed,  that  the 
aforesaid  sum  of  1002.  sterling  per  annum  for  the  maintenance 
of  his  son  should  be  no  ^longer  paid  unto  her  but  unto  his       [  *S6  ] 
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Bbntos      brother  Bichard;  whom  he  charged  with  the  care  of  his  son 
BsNTOH.      Edward  Bichard  and  his  godson ;  and  trusted,  that  he  would  not 
refuse  that  last  request  from  a  brother. 

The  testator  also  left  unto  his  said  son  Edward  Bichard  his 
gold  watch,  chain  and  seals,  that  was  given  to  him  by  his 
brother  Bichard  Benyon,  Esq.  In  csLse  that  Miss  Dorothea 
Elizabeth  Hanske  should  be  with  child  at  his  decease,  he  left 
unto  the  offspring  of  that  birth,  let  it  be  male  or  female,  the  sum 
of  1,000Z.  sterling*;  which  sum  should  be  paid  unto  him,  her  or 
them,  on  their  attaining  the  age  of  twenty-one :  the  interest  of  the 
said  sum  to  be  paid  unto  Miss  Dorothea  Elizabeth  Hanske  for  his, 
her,  or  their  maintenance.  In  case  the  aforesaid  Miss  Dorothea 
Elizabeth  Hanske  married,  he  declared,  that  the  sum  of  75/. 
sterling  per  annum,  which  she  would  lose  by  that  act,  should 
fall  to  the  child  or  children,  bom  after  his  decease ;  and  at  her 
death  the  remainder  of  her  annuity  should  be  paid  unto  them  ; 
which  would  make  out  the  aforesaid  annuity  of  150Z.  He  also 
left  as  a  legacy  to  his  mother  the  sum  of  60/.,  and  to  his  sisters 
unmarried  lOOZ.  each,  and  to  the  married  ones  50/. :  likewise  to 
his  brother  Charles  Benyon  the  sum  of  100/. :  also  unto  Joseph 
Berens,  jun.  Esq.  for  his  trouble  of  acting  as  one  of  the  executors 
100/.  The  remainder  of  his  fortune  he  left  to  his  brother 
[Bichard]  Benyon,  Esq.  to  be  laid  out  in  land  as  mentioned  by 
his  last  will. 

By  another  codicil,  dated  the  22nd  of  December,  1804,  the 
testator,  reciting,  that  in  his  codicil  he  devised  an  annuity  of 
175/.  to  Mrs.  Elizabeth  Hanske,  (stated  in  the  report  to  be  the 
same  person  as  Dorothea  Elizabeth  Hanske)  for  her  and  his 
son's  use  over  which  she  was  to  have  full  power,  thereby  revoked 
the  said  part  of  his  codicil ;  and  substituted  that  his  said  codicil 
[  *S7  ]  to  bequeath  *the  annual  sum  of  75/.  for  her  own  use  during  her 
life  free  of  all  deductions.  He  also  bequeathed  the  sum  of 
4,000/.  sterling  to  his  son  Edward  Bichard  Benyon  to  be 
disposed  of  by  his  brother  Bichard  Benyon,  Esq.  and  Joseph 
Berens,  whom  he  had  nominated  his  trustees,  for  his  use,  until 
he  attained  the  age  of  twenty-one. 

The  Master  stated  his  opinion,  that  the  legacies,  given  by  the 
first  codicil,  to  those  persons,  to  whom  legacies  were  given  by 
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the  will,  were  additional  legacies ;  and  with  respect  to  the  legacy  Benton 
of  4,0002.  by  the  said  two  codicils  or  testamentary  papers  given  benton. 
to  the  plaintiff  conceived,  that  the  latter  was  a  substitution  for 
the  legacy  or  bequest  of  a  like  sum  of  4,000Z.  given  by  the  paper 
of  the  81st  of  December,  1802,  and  not  a  double  legacy :  and 
consequently  that  the  plaintiff  was  not  entitled  to  both  the  said 
legacies,  but  to  one  legacy  of  4,000Z.  only ;  that  therefore  the 
plaintiff  and  the  othel*  legatees  in  the  will  and  testamentary 
papers,  except  Dorothea  Elizabeth  Hanske,  whose  legacy  of  lOOL 
appeared  to  have  been  paid  by  the  executors,*  and  Elmer,  who 
appeared  not  to  have  been  living  with  the  testator  at  his 
decease,  were  entitled  to  the  legacies,  in  the  schedule  to  the 

» 

Report,    exclusive   of    the    annuities   of    Dorothea    Elizabeth 
Hanske,  after  mentioned. 

•  The  report,  then  stating  the  claim  of  Dorothea  Elizabeth 
Hanske,  insisting,  that,  as  the  testator  had  not  in  the  paper  of 
the  8l8t  of  December,  1802,  given  an  annuity  of  1752.  to  her, 
bat  had  directed  his  executor  to  pay  her  the  sum  of  150Z.  per 
annum,  as  long  as  she  should  remain  single,  and  752.  per 
annum,  if  she  should  marry,  without  giving  her  son  any  interest 
in  either  of  the  said  annual  sums,  the  paper  of  the  22nd  of 
December,  1804,  was  not  meant  to  be  a  revocation  of  the  annuity 
of  1502.,  or  752.,  given  by  the  first  paper ;  but  was  a  *revocation       [  'M  ] 
of  an  annuity  of  1752.,  given  to  her  by  some  other  instrument 
for  her  and  her  son*s  use ;  and  therefore  she  was  entitled  to  both 
the  said  annuities  of  1502.  and  752.,  viz.  to  1502.  so  long  as  she 
should  continue  single,  and  in  the  event  of  her  marriage  752. 
from  such  marriage ;  according  to  the  first  paper,  and  to  752. 
per  annum  under  the  paper  of  1804,  absolutely ;  and,  no  other 
paper  having  been  produced,  the  Master  stated,  that  he  con- 
ceived that  the  annuity,  given  by  the  paper  of  December,  1802, 
was  the  annuity  referred  to,  or  intended  to  be  referred  to,  by  the 
testamentary  paper  of  the  22nd  of  December,  1804;  and  was 
thereby  revoked;  and  that  Dorothea  Elizabeth  Hanske  was 
therefore  entitled  only  to  the  annuity  of  752.,  given  to  her  by  the 
last  paper. 

Exceptions  were  taken  to  the  Master's  report :  by  the  plain- 
tiff ;  claiming  two  legacies  of  4,0002. :  by  the  executors ;  insist- 
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BxHTON  ingy  that  the  legacies  by  the  first  codicil  to  persons,  who  had 
Benyok.  legacies  by  the  will,  were  not  additional ;  and  by  Dorothea 
Elizabeth  Hanske  ;  stating,  that  the  Master  ought  to  have 
certified  that  the  annuity  of  752.,  given  by  the  paper  of  1804, 
was  in  addition  to  the  annuity  of  160Z.,  or  75L,  by  the  first 
codicil ;  that  the  annuity  of  150Z.  was  not  revoked ;  that  there- 
fore she  is  entitled  to  the  annuities  by  both  the  testamentary 
papers ;  especially  as  the  testator  has  not  by  the  paper  of  1802 
given  or  devised  an  annuity  of  175Z.  to  her,  for  her  and  her  son's 
use,  or  in  any  other  manner ;  or  given  to  his  son  any  interest  in 
either  of  the  annual  sums  of  1502.  and  752.,  given  by  the  first 
paper ;  and  could  not  therefore  mean  by  the  recital  in  the  last 
paper  of  1804  to  refer  to  the  last-mentioned  annuities,  or  either 
of  them ;  but  meant  to  refer  to  an  annuity  of  1752.,  which  he 
had  given,  or  intended  to  give,  to  her  by  some  other  codicil  or 
testamentary  paper. 

[  89  ]  Mr.  Richards  and  Mr.  Beli,  in  support  of  the  first  exception, 

by  the  plaintiff  [cited  Hooley  v.  HattonA] 

Mr.  Grimwood,  for  the  executors    [cited  Tlie  Duke  of  SU 
Albans  v.  BeaucUrkjl  Ridges  v.  Morrison^^  and  other  cases.] 

[  40  ]  Mr.  Hart,  for  the  legatees,  claiming  legacies  under  the  first 

and  second  instruments.    *    *    * 

[  41  ]  Mr.  Berens,  in  support  of  the  exception  by  Dorothea  Eliza- 

beth Hanske,  claiming  the  annuities  under  both  codicils. 

April  3.      The  Masteb  of  thb  Bolls  : 

The  questions  in  this  cause  are,  first,  whether  the  infant 
plaintiff  is  entitled  to  one  legacy  of  4,0002.,  or  to  two  distinct 
legacies  of  that  amount :  secondly,  whether  the  legacies,  given 
by  the  first  codicil,  are  additional,  or  substitutions  only  for  the 
former  legacies.  The  point,  whether  the  mere  circumstance 
that  legacies,  even  by  different  instruments,  are  of  the  same 
[  ^42  ]       amount,  raises  a  ^presumption  against  their  duplication,  is  upon 

t  1  Br.  0.  C.  391  n.  J  2  Atk.  636.  §  1  Br.  C.  C.  389. 
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the  authorities  left  in  some  degree  of  doubt.  In  the  case  of  Benton 
Ridges  v.  Morrisanj^  Lord  Thurlow,  though  professing  to  adhere  Bkntox. 
to  the  case  of  Hooley  v.  Hatton,l  yet  says,  ''where  the  same 
quantity  has  been  given,  and  the  same  cause,  or  no  additional 
reason,  assigned  for  a  repetition  of  the  gift,  the  Court  has 
inferred  the  testator's  intention  to  be  the  same,  and  rejected 
accumulation ; "  and  in  another  case,§  Lord  Thublow  says 
"Simple  repetition,  where  it  is  exact  and  punctual,  has  been 
regarded  as  sufficient  proof,  that  it  is  only  intended  for 
repetition." 

Be  that,  as  it  may,  I  think  it  extremely  improbable  in  this 
case,  that  the  testator  intended  to  double  the  provision,  which 
he  originally  made  for  this  natural  child.  That  provision  was 
made  by  a  codicil  very  soon  after  the  birth  of  the  child :  about 
two  years  afterwards,  while  the  child  was  still  a  mere  infant,  he 
made  another  codicil :  the  principal  purpose  of  which  seems  to 
be  to  reduce  the  allowance  to  the  mother  of  the  child ;  which  he 
erroneously  states  at  1752.  per  annum  for  the  use  of  herself  and 
her  son.  That  he  reduces  to  an  annuity  of  75Z.  for  her  own  use. 
As  he  was  taking  away  a  part  of  the  provision,  which  he  con- 
ceived himself  to  have  made  both  for  the  mother  and  the  son,  it 
was  not  unnatural,  that  he  should  repeat  the  bequest  to  the  son ; 
shewing,  that  he  still  meant,  that  his  son  should  take  his  portion 
without  diminution :  but  there  is  no  probability,  that  at  so  early 
a  period  of  his  life  he  was  intended  to  have  so  very  considerable 
an  addition  to  his  portion ;  and  that  the  testator  meant  to  put 
one  sum  of  4,(X)0Z.  under  the  management  of  his  brother,  and 
another  sum  of  that  amount  under  *the  management  of  Mr.       [  *^3  ] 

Berens  and  his  brother.      It  cannot  be  conceived,  that  the 

« 

testator  intended  two  trusts,  and  two  distinct  fortunes  to 
manage.  Therefore  upon  the  internal  evidence,  arising  out  of 
the  will,  and  the  bbject  of  the  testator,  I  think  he  intended  this 
inhnt  plaintiff  to  have  only  one  portion  of  4,000/. 

As  to  the  other  question,  the  testator  sets  out  by  making  what 
is  called  the  first  codicil,  as  if  he  meant  an  entire  new  will ;  and 
I  should  have  thought  it  intended  as  a  substitution  for  the 

t  I  Br.  C.  C.  389.  §  Moqgridge  y.  Thaekwell,  1  R,  R. 

X  1  Br.  C.  C.  390,  n.  140  (1  Ves.  J.  464). 
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former  will,  except  from  the  circumstance,  that  towards  the  end 
he  refers  to  the  former  will ;  and  recognizes  its  existence.  It 
must  therefore  operate ;  except  so  far  as  it  is  revoked ;  or  as  the 
second  contains  provisions  inconsistent  with  it.  The  question 
is,  whether,  as  he  gives  legacies  by  this  second  testamentary 
paper  to  most  of  those  persons,  who  have  legacies  by  the  will,  he 
intended  they  should  take  both  sets  of  legacies,  or  only  those 
given  by  the  second  instrument.  All,  except  one,  are  legacies  of 
different  sums.  The  rule  is,  that,  where  the  sums  are  different, 
and  the  instruments  are  different,  there  is  no  ground  for  holding 
the  second  a  substitution  for  the  first.  That  is  the  case  with 
respect  to  all  the  legacies,  except  that  to  Mr.  Berens ;  which  is 
the  same  in  amount ;  and  is  expressed  to  be  for  the  same  cause : 
viz.  his  trouble  as  executor.  According  to  all  the  authorities  a 
legacy  of  the  same  sum,  for  the  same  cause,  given  by  a  codicil, 
is  repetition,  and  not  addition.  That  legatee  is  therefore  entitled 
to  one  sum  only ;  and  in  all  other  respects  I  concur  with  the 
Master. 

The  exceptions  were  therefore  disallowed,  except  as  to  th^ 
legacy  to  Mr.  Berens, 


Lewis 

r. 

Madockp. 


LEWIS  V.  MADOCKS. 

(17  Vosey,  48—69.) 

[Fob  the  report  of  this  case  on  further  consideration  see 
7  B.  B.  10.] 


1810. 
May  30. 


Eldok,  L.C. 

[62] 


HALL,   Ex  PARTE.f 

(17  Vesey,  62~C3.) 

Notwithstanding  a  dissolution  of  partnership,  a  partner  has  continu- 
ing authority  to  sign  the  certificate  of  a  bankrupt  debtor  on  behalf  of 
the  firm  who  were  creditors  under  the  bankruptcy. 

Bankrupt's  certificate  not  stayed  on  mere  suspicion,  not  supported  by 
affidayit,  and  denied  by  the  bankrupt. 

Under  a  commission  of  bankruptcy  a  joint  debt  was  proved  by 
Langston  on  behalf  of  himself  and  his  partner  Hall.    Afterwards 

t  See  Partnership  Act,  1890,  s.  38. 
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their  partnership  was  dissolved,  in  1807  ;  and  after  that  Hall, 
dissolution  Langston  signed  the  bankrupt's  certificate  without  ^pft"^. 
the  consent  of  Hall ;  who  presented  a  petition,  that  the 
<^ertificate  may  be  staid  ;  alleging  farther,  that,  the  solicitor 
under  the  commission  having  arrested  the  bankrupt,  and 
Langston,  who  was  an  assignee,  for  the  expenses,  the  latter 
obtained  his  discharge  by  signing  the  certificate.  The  bankrupt 
by  affidavit  denied  any  knowledge  of  that  fact. 

Mr,  Rottpell,  in  support  of  the  petition,  insisted,  that  the 
partnership  not  subsisting,  when  the  certificate  was  signed,  the 
one  had  no  right  to  sign,  and  conclude  the  other,  not  then  his 
partner ;  and,  upon  the  other  point,  that  if,  according  to  the 
suggestion  of  the  petitioner,  contradicted  certainly  by  the  bank- 
rupt, Langston's  inducement  to  sign  the  certificate  was  his  dis- 
charge from  the  arrest,  the  effect  was  the  same,  as  if  money  had 
been  received ;  which,  though  received  without  the  knowledge  of 
the  bankrupt,  vitiates  the  certificate. 

The  Lobd  Chancellor  : 

The  point,  that  the  act  of  one. partner  binds  the  others,  as  to 
a  great  variety  of  transactions,  has  been  so  repeatedly  held  in 
bankruptcy,  that  it  is  not  to  be  disturbed.  The  only  distinction 
of  this  case  arises  upon  the  intermediate  dissolution ;  whether 
that  makes  a  difference.  *As  to  that  debt  the  partnership  was  [  *63  ] 
not  dissolved.  The  debt  was  still  due  to  both ;  and  must 
remain ;  though  nothing  of  the  old  concerns  had  been  left  but 
that  debt.    That  objection  therefore  has  no  foundation. 

With  regard  to  the  other  objection,  it  is  very  hard :  but  it  is 

settled,  that,  if  a  friend  or  foe  of  the  bankrupt  gives  money,  as 

an  inducement  to  sign  the  certificate,  though  the  bankrupt  was 

in  no  degree  privy  to  that  transaction,  and  never  would  have 

consented  to  it,  the  certificate  is  void :  but,  though  that  must  be 

the  consequence,  if  I  was  satisfied  of  the  fact,  the  proposition, 

that  upon  such  circumstances  as  are  now  before  me,,  raising  a 

suspicion,  that    something   of   that   nature    has   passed,   the 

certificate  is  to  be  withheld  by  the  Great  Seal,  the  bankrupt 

swearing,  that  he  was  not  privy  to  it,  and  the  other  parties, 

c  2 
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Langston  and  the  Bolicitor,  not  making  any  affidavit,  goes  to  a 
great  extent ;  and  the  refusal  of  the  certificate  removes  the  only 
means,  by  which  the  fact,  whether  that  species  of  dealing  has 
taken  place,  can  be  put  in  a  coarse  of  trial.  It  is  said,  that  the 
petitioner  cannot  compel  Langston  and  the  solicitor  to  swear : 
but  neither  can  the  bankrupt.  In  such  a  case  therefore,  amount- 
ing to  no  more  than  a  suspicion,  the  truth  of  which  can  be  put 
in  a  course  of  trial  only  by  granting  the  certificate,  I  am  not 

justified  in  withholding  it. 

The  petition  was  dismissed. 


1806. 
AprU  29. 

At  White, 
hall. 

Grant,  M.R. 

[87] 


[88] 


BECKFOED    v.    WADE. 

(17  Vosey,  87—100.) 
(IN  THE  PRIVY  COUNCIL.) 

Effect  of  the  Statute  of  Limitations,  or  possesBoiy  law  of  Jamaica 
(beyond  the  Statutes  of  Limitations  in  this  country);  barring  not  merely 
the  legal  remedy,  but  any  suit,  claim,  or  demand:  conTertiDg  seven 
years'  possession  into  a  positive,  absolute  title. 

No  exception  in  favour  of  absentees;  not  being  within  the  exception 
expressed ;  as  there  was  no  such  exception  out  of  the  Statutes  of  Limita- 
tion  in  this  country ;  until  expressly  given  by  stat.  4  Ann.  c.  16,  s.  19. 

The  exception  in  the  law  of  Jamaica  relating  to  tnutees,  means  actual, 
not  constructive,  trusts. 

The  exception  as  to  tenants  for  life  not  applicable,  where  they  could 
convey  the  fee  under  a  power  of  sale. 

General  words  in  a  statute  must  receive  a  general  construction; 
unless  there  is  in  the  statute  itself  some  ground  for  restraining  their 
meaning  by  reasonable  construction,  not  by  arbitrary  addition  or 
retrenchment. 

Thus  the  Statutes  of  Limitation  and  of  Fines  would  have  bound  infants, 
ftc.  without  an  express  exception. 

The  Master  of  the  Bolls  pronounced  the  following  judg- 
ment : — 

As  we  are  of  opinion,  that  the  decree  in  this  case  must  be 
reversed,  it  may  be  proper,  as  shortly  as  possible,  to  state  the 
grounds  upon  which  that  opinion  is  founded. 

We  conceive,  that  the  title  of  the  appellants  is  established, 
and  the  claim  of  the  respondent  barred,  by  the  Statute  of 
Limitations,  or  possessory  law,  of  the  island  of  Jamaica,  of  the 
4th  Geo.  II.    It  is  therefore  unnecessary  to  enter  into  the 
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original  merits  of  the  case  farther  than  to  say,  we  are  not  com-    Beckfobo 
pletely  satisfied,  that  even  upon   the    merits    the    decree    is       waoe 
warranted  by  the  evidence  before  the  Court.    If  the  case  had 
come  recently  before  us,  we  should  have  been  disposed  to  direct 
several  inquiries,  before  we  had  proceeded  either  to  affirm  or 
reverse  the  decree. 

This  possessory  law  is  framed  upon  a  different  principle  from 
oar  Statutes  of  Limitation.  It  is  rather  of  the  nature  of  the 
itMucapio  of  the  Boman  law,  or  the  positive  prescription  of  the  law 
of  Scotland.  It  does  not  bar  the  legal  remedies,  if  the  parties 
do  not  proceed  within  a  certain  time :  but  it  converts  a  posses- 
sion for  seven  years,  under  a  deed,  will,  or  other  conveyance, 
into  a  positive,  absolute  title,  against  all  the  world.  From  the 
very  nature  of  the  provision  it  must  be  equally  binding  upon  a 
court  of  equity  as  upon  a  court  of  law;  as  what  the  statute 
declares  to  be  a  good  title  must  in  either  Court  be  equally  held 
to  be  so ;  and  it  is  provided,  that  after  such  possession  the  party 
*'  shall  be  at  liberty  to  give  this  Act  in  evidence,  or  plead  the 
same  in  bar,"  not,  as  our  statute  says,  **  of  certain  legal 
remedies,"  but  in  bar,  "  in  any  suit  or  suits,  claim  or  demand, 
to  be  brought  or  made  against  him,  her,  or  them,  by  his  Majesty 
or  his  successors,  or  any  other  person  whatsoever ;  the  right  or 
title  of  any  prior  patentee,  or  any  other  act,  law,  custom,  or 
usage,  to  the  contrary  hereof  notwithstanding.'* 

It  appears,  that  the  appellants,  and  those,  under  whom  they 
claim,  have  had  a  possession  of  more  than  *fifty  years,  under  C  *^^  3 
deeds,  wills,  and  other  conveyances,  before  this  suit  was 
instituted ;  and  that  more  than  seven  years,  that  is,  upwards  of 
nineteen  years,  of  that  time  elapsed,  after  the  right  of  the 
respondent  had  accrued.  It  is  not  attempted  to  be  shown,  that 
the  facts  of  alleged  fraud,  upon  which  the  respondent  now 
grounds  her  claim,  came  first  to  her  knowledge  within  seven  years 
before  the  commencement  of  the  suit.  It  is  therefore  unneces- 
sary to  examine,  how  far  she  could  in  such  a  case  have  insisted 
upon  an  equitable  exception  in  her  favour  out  of  the  operation  of 
this  law.  Almost  all  the  evidence,  that  is  in  any  way  material, 
is  furnished  from  the  records  of  the  courts  of  justice  and  the 
Register  Office  of  the  island;  and  it  appears,  that  these  had 
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BxcKFOBD    been    examined    by    a    person,    employed    on    behalf   of    the 
Wads.       respondent's  devisor ;    and  that  the    resalt    had    been    com- 
municated to  the  respondent  herself  upwards  of  twenty  years 
before  the  institution  of  this  suit. 

There  is  however  one  exception,  which,  though  not  contained 
in  the  Act,  it  is  said,  must,  on  a  principle  of  inherent  equity,  be 
constructively  introduced  into  it ;  that  is,  an  exception  in  favour 
of  persons  out  of  the  island  of  Jamaica  ;  in  which  situation  the 
respondent  was  at  the  time,  when  her  title  accrued ;  and  I 
believe,  has  at  all  times  been.  I  do  not  know,  that  she  ever  was 
in  the  island  of  Jamaica.  It  is  said,  that  our  Statutes  of 
Limitation  are  held  to  contain  such  virtual  exception  in  favour 
of  persons  beyond  seas ;  where  it  happens  not  to  be  positively 
expressed. 

I  have  not  been  able  to  find  any  authority  whatever  for  this 
doctrine.  Lord  Coke,  in  the  passages  referred  to  in  his 
[  ♦90  ]  comment  upon  Littleton,  Chapter  "  Of  Continual  *Claim,'*t  and 
in  Sir  Richard  Lechford's  case+  is  not  speaking  of  the  con- 
struction of  statutes ;  or  contending,  that  there  is  any  virtual 
exception  out  of  the  general  words  of  any  statute :  he  is  speaking 
of  bars  and  forfeitures  at  common  law ;  of  bar  by  the  common 
law  fine;  by  a  final  judgment  upon  a  mit  of  right;  a  descent 
after  a  disseisin  ;  a  forfeiture  (which  was  Sir  Richard  Lechford's 
case)  of  the  copyhold  heir  by  not  coming  in  to  be  admitted  upon 
the  proclamations.  In  none  of  those  cases  is  an  infant,  a  person 
of  non-sane  memory,  or  a  person  beyond  seas,  affected  by  the 
bar,  or  the  forfeiture :  but  then  the  modification  is  coeval  with 
the  rule ;  and  forms  a  part  of  it :  the  rule  never  existed,  except 
as  accompanied  with  its  exception :  both  stand  upon  the  same 
common  law  authority :  but  are  we  therefore  to  introduce  into  a 
a  statute,  conceived  in  general  terms,  all  the  exceptions,  which 
upon  principles  of  common  law  we  may  think  it  reasonable  that 
the  statute  should  have  contained;  and  in  particular  can  we  do 
so  in  a  case,  such  as  the  present ;  where  the  statute  does  notice 
some  of  the  common  law  disabilities,  does  adopt  some  of  the 
common  law  exceptions,  but  omits  others  ?  Is  this  choice  and 
selection,  made  by  the  Legislature,  to  be  controlled,  and  in 

t  Co.  Lite.  262  a.  |  8  Co.  99. 
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effect  annulled,  by  a  supposed  inherent  equity;  which  is  to    Beokford 
prevent  them  from  so  legislating ;  as.  in  reality  it  would  come  to       wade. 
a  question  of  competency  ?    If  the  Legislature  have  deliberately 
made  this  distinction,  (and  there  is  nothing  to  shew  it  was  not 
deliberately  made)  how  can  we  refuse  to  give  effect  to  it,  without 
denying,  that  it  was  competent  to  the  Legislature  so  to  distin- 
guish the  case  of  absentees  from  that  of  infants,  ferms  covert^ 
and  persons  of   non-sane  memory?     I  have  no  doubt,  the 
omission   was  intentional.    It  is  evident,  that   absence  from 
Jamaica  contained  no  real  disability  *to  sue  there ;  and  so  many       [  *di  ] 
proprietors  are  at  all  times  absent  from  the  island,  that  the 
purpose  of  the  Act  would  have  been  in  a  great  degree  frustrated, 
if  the  claims  of  such  absent  proprietors  could  at  any  time  be 
made  without  any  limitation  or  restriction. 

The  proposition,  that  this  construction,  under  the  doctrine  of 
inherent  equity,  is  put  upon  our  English  Statutes  of  Limita- 
tion, is,  as  I  apprehend,  altogether  unfounded.  General  words 
in  a  statute  must  receive  a  general  construction ;  unless  you  can 
find  in  the  statute  itself  some  ground  for  limiting  and  restrain- 
ing their  meaning  by  reasonable  construction,  and  not  by 
arbitrary  addition  or  retrenchment.  I  can  easily  refer  to  many 
cases,  in  which  such  a  construction  ought  to  take  place.  One 
instance  is  furnished  by  the  first  Statute  of  Wills,  the  82  Hen. 
Vm.,  which  declares,  that  all  and  every  person  or  persons  may 
devise  their  lands  by  will :  although  no  explanatory  statute  had 
ever  passed,  I  should  have  thought  there  would  have  been  no 
difficulty  whatever  in  holding,  that  this  statute  could  not  hate 
enabled  infants  and  persons  of  non-sane  memory  to  devise  by 
will :  the  obvious  intention  of  the  statute  being  to  make  a  will 
a  competent  mode  of  conveying  land,  it  could  not  be  meant  to 
make  those  capable  of  conveying  by  will,  who  were  not  capable 
of  conveying  in  any  other  way.  It  was,  however,  thought 
proper,  though  I  think  it  was  not  necessary,  to  introduce  those 
exceptions  by  an  explanatory  statute  of  the  84th  Henry  YIIL 
That  shows  very  strongly  the  opinion  of  the  Legislature,  that 
general  words  in  a  statute  might,  even  in  such  a  case  as  that, 
have  had  a  general  operation,  if  this  explanation  had  not  after- 
wards been  given. 
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Beckfoed  The  true  rule  on  this  subject  is  laid  down  by  Sir  Eardly 
Wade.  Wiknot  in  his  opinion  in  the  House  of  Lords  *on  the  case  of 
[  •92  ]  Lord  Buckinghamshire  v.  Drttry :  t  He  says,  "  Many  cases  have 
been  put,  where  the  law  implies  an  exception  ;  and  takes  infants 
out  of  general  words  by  what  is  called  a  virtual  exception.  I 
have  looked  through  all  the  cases;  and  the  only  rule  to  be 
drawn  from  them  is,  that,  where  the  words  of  a  law  in  their 
common  and  ordinary  signification  are  sufficient  to  include 
infants,  the  virtual  exception  must  be  drawn  from  the  intention 
of  the  Legislature,  manifested  by  other  parts  of  the  law,  from 
the  general  purpose  and  design  of  the  law,  and  from  the  subject- 
matter  of  it."  And  he  mentions  the  Statute  of  Limitations,  as 
an  instance  of  a  case,  in  which  infants  would  be  barred,  if  it 
were  not  for  the  introduction  of  the  saving  clause.  Accordingly 
we  find,  that  in  the  great  case  of  Stowel  v.  Lord  Zouclie^l  upon 
the  Statute  of  Fines  of  Henry  the  Seventh,  where  the  question 
was,  whether,  when  the  bar  by  five  years  non-claim  had  begun 
to  run  in  the  time  of  the  ancestor  of  full  age,  it  should  continue 
to  run  against  his  infant  heir,  although  there  was  a  great  differ- 
ence of  opinion  among  the  Judges  upon  that  question,  the  whole 
argument  turns  upon  the  true  construction  of  the  statute  itself, 
with  reference  to  all  the  parts  of  it,  and  to  the  object  it  had  in 
view,  and  not  upon  any  supposed  inherent  equity,  by  which 
infants  were  to  be  excepted  out  of  the  operation  of  the  Statutes 
of  Limitation.  On  the  contrary,  it  is  laid  down  in  that  case,§ 
and  laid  down  without  any  contradiction :  ''  For  as  much  as  they 
intended,"  that  is,  the  Legislature  intended,  "  to  avoid  universal 
trouble  (as  the  preamble  speaks)  and  to  make  peace,  which  is  to 
be  preferred  before  all  other  things,  and  for  as  much  as  they 
have  made  the  provision  general,  viz.  that  the  fine  shall  be  final, 
[  *d3  ]  and  *shall  conclude  as  well  privies  as  strangers :  if  the  Act  had 
stopped  there,  it  would  have  bound  as  well  infants,  femes  covert^ 
and  the  others,  named  in  the  exception,  as  people  of  full  age, 
and  who  were  void  of  such  defects." 

I  may  also  advert  to  the  case  of  defendants,  absent,  or  out  of 
the  realm,  before  the  statute  of  Queen  Anne.H     It  was  in  vain 

t  Wihn.  177;  see  194.  §  Plowd.  369. 
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Attempted  upon  general  reasoning  in  many  cases  to  introduce  an  Beckfobd 
exception  in  favour  of  the  plaintiff  in  a  case,  where  the  defendant  wade. 
was  out  of  the  realm ;  a  most  reasonable  exception  undoubtedly 
to  be  made,  but  which  the  statute  had  not  made.  A  plaintiff  out 
of  the  realm  may  prosecute  a  suit  by  his  attorney ;  but  when  the 
defendant  is  out  of  the  realm,  it  is  very  hard  to  call  upon  the 
plaintiff  to  institute  a  suit,  which  in  most  cases  must  be  wholly 
without  fruit ;  yet,  until  the  statute  of  Queen  Anne  was  made, 
that  case  formed  no  exception,  and  the  Statute  of  Limitation 
barred  the  action. 

A  very  strong  case  is  put :  that  of  the  Courts  of  Justice  being 
shut  up  in  time  of  war ;  so  that  no  original  could  be  sued  out ; 
and  yet  it  has  been  given  as  the  opinion  of  learned  Judges,  that 
even  in  that  case  the  statute  would  continue  to  run.  In  the  case 
of  HaU  V.  Wybourn,\  and  Avbry  v.  Fortescue^l  it  is  stated  to 
have  been  held  by  Bridoman,  Chief  Justice,  that  though  the 
courts  of  justice  were  shut  up,  so  as  no  original  could  be  filed, 
yet  this  statute  would  bar  the  action ;  because  the  statute  is 
general ;  and  must  work  upon  all  cases,  which  are  not  exempted 
by  the  exception  ;  and  in  10th  Modem  this  resolution  is  said  to 
have  been  often  approved  *by  Lord  Chief  Justice  Holt.  Here  [  *9*  1 
is  a  statute ;  which  contain  no  exception  whatever  in  favour  of 
absentees  ;  we  are  therefore  of  opinion,  that  it  is  impossible  by 
construction  to  introduce  that  exception  into  the  law. 

Then  does  the  case  fall  within  any  of  the  express  exceptions 
in  the  Act  ?  In  the  first  part  of  the  Act  the  letter  of  the  provi- 
sion went  much  beyond  what  could  be  the  real  intention  of  the 
Legislature ;  as  mortgagees,  trustees,  tenants  for  life,  lessees, 
possessing  for  seven  years,  would  by  the  mere  letter  have  ac- 
quired a  title ;  and  therefore  it  is  provided,  that  the  Act  shall  not 
be  held  to  extend  to  a  possession,  held  by  such  persons  or  any 
claiming  under  them. 

The  respondent  says,  that  this  case  falls  within  two  of  these 
exceptions :  first,  that  with  regard  to  tenants  for  life ;  and, 
secondly,  that  with  regard  to  trustees.  As  to  the  first,  it  is  said, 
that  Mrs.  Boe,  and  Mrs.  Trehee  (by  whom,  that,  which  is  alleged 
to  be  the  only  effectual  conveyance,  was  made  in  the  year  1744) 

t  2  Salk.  420.  t  10  Mod.  206. 
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BBOxroBD    were  tenants  for  life ;  and  therefore  no  possession  under  a  title, 

mm 

Wads.  derived  from  them,  can  operate  as  a  bar  under  this  statute.  It 
is  true,  they  \^ere  tenants  for  life ;  but  they  had  likewise  a 
power,  under  Edward  Boe's  will,  of  selling  for  the  payment  of 
his  debts ;  and  by  virtue  of  such  power  they  made  a  conveyance 
of  the  fee-simple.  If  there  were  any  legal  defects  in  that  title,  it 
was  not  to  a  court  of  equity  that  the  respondent  ought  to  have 
resorted ;  but,  such  as  the  title  was,  it  cannot  b6  the  better  or  the 
worse,  either  in  a  court  of  law  or  a  court  of  equity,  from  the  cir- 
cumstance, that  they,  who  had  the  power,  and  who  either  fairly 
or  fraudulently  exercised  it,  had  also  in  them  the  estate  for  life. 
It  would  be  a  strange  thing  to  say,  that,  if  they  had  nothing  but 
the  power,  the  validity  of  the  title,  derived  under  it,  could  not 

[  ^95  ]  now  be  inquired  *into ;  but  that  a  title,  identically  the  same  as 
it  would  in  that  case  have  been,  shall  remain  for  ever  liable  to  be 
questioned,  merely  as  the  vendors  had  in  them  something  over 
and  above  the  power,  namely,  a  life  estate.  We  conceive,  that 
there  is  no  ground  whatever  for  holding  this  exception  to  be 
applicable  to  the  present  case. 

The  other  exception,  within  which  the  case  is  said  to  fall,  is 
that  relating  to  trustees.  On  that  head  the  respondent  thus 
states  her  case;  and  fpr  the  purpose  of  trying,  whether  the 
Statute  of  Limitation  applies  to  it  we  must  take  the  case  to  be, 
as  she  states  it.  She  says,  that  the  conveyances,  under  which 
the  appellants  claim,  were  the  result  of  a  fraudulent  combination 
between  the  several  parties  to  them,  and  not  made  in  the  fair 
and  necessary  execution  of  the  testator's  will ;  that  consequently 
the  parties,  taking  under  those  conveyances,  and  all,  who  claim 
by  virtue  of  them,  or  by  title  deduced  from  them,  are  in  the  con- 
templation of  a  court  of  equity  to  be  considered  as  trustees  for 
those,  who  are  injured  by  the  fraud  ;  and  who  would  be  owners 
of  the  estate,  if  the  fraud  had  not  been  committed. 

The  question  then  is,  what  the  true  construction  of  the  Act  is 
in  this  particular:  whether  it  meant  only  actual  and  express 
trusts,  as  between  cestui  que  trtista  and  trustees  properly  so 
called,  upon  which  length  of  time  ought  to  have  no  effect :  or 
whether  it  intended  to  leave  open  to  perpetual  litigation  every 
equitable  question,  relative  to  real  property.    If  it  did  so  intend. 
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it  was  ill  calculated  for  obtaining  its  professed  purpose  of  quiet-  Bbckfom> 
ing  possessions,  and  of  preventing  many  vexatious  and  expensive  wade, 
suits  at  law  and  in  equity,  of  which  the  preamble  complains.  I 
hardly  know,  how  according  to  this  construction  any  suit  in 
equity  would  be  barred  by  this  *Act.  Upon  what  grounds  is  a  [  •^s  1 
court  of  equity  ever  called  upon  to  direct  one  man  to  convey  a 
real  estate  to  another,  except  upon  the  ground  of  a  trust,  either 
actual  or  constructive  ?  When  the  Act  speaks  of  one  man  being 
seised  or  possessed  to  the  use  of,  or  in  trust  for,  another,  I  can 
hardly  conceive,  that  it  means  any  other  than  an  actual  direct 
trust ;  not  such  possible,  eventual  trust,  as  may,  in  case  certain 
facts  are  established  in  evidence,  be  declared  by  a  court  of  equity 
against  a  person,  who  claims  to  be,  and  who  prima  facie  is,  the 
true  owner  of  the  estate.  Questions  of  that  kind  almost  always 
depend  upon  controverted  facts ;  and,  according  to  every  prin- 
ciple, upon  which  Statutes  of  Limitation  are  grounded,  long 
possession  ought  to  secure  a  party  against  the  necessity  of 
entering  into  such  a  controversy  at  a  distance  of  time. 

In  the  present  case,  for  instance,  supposing  no  limitation 
applies  to  it,  the  question,  that  is  to  be  made,  SLud  discussed,  is, 
what  personal  estate  a  man  left,  who  died  in  the  year  1785,  and 
what  debts  he  owed,  for  the  purpose  of  ascertaining,  whether  it 
was  necessary  to  sell  any  part  of  his  real  estate  for  the  payment 
of  his  debts  ?  The  possession  during  the  whole  of  that  time  has 
been  completely,  openly,  and  avowedly,  adverse,  until  a  title  and 
claim  of  absolute  property,  apx)earing  upon  the  records  of  the 
island :  but,  in  order  to  support  the  construction,  contended  for 
by  the  respondent,  reference  is  made  to  the  laws  of  this  country ; 
where,  it  is  said,  without  any  express  exception  of  trust,  the 
general  doctrine  is  against  applying  statutory  limitations  to 
cases  of  trust.  As  our  statute  bars  only  legal  remedies,  of  course 
it  has  no  direct  operation  upon  trusts ;  for  which  there  was  no 
remedy  but  in  courts  of  equity.  But  courts  of  equity  by  their 
own  rules,  independently  of  any  Statutes  of  Limitation,  *  give  [  ♦97  ] 
great  effect  to  length  of  time ;  and  they  refer  frequently  to  the 
Statutes  of  Limitation  for  no  other  purpose  than  as  furnishing  a 
convenient  measure  for  the  length  of  time,  that  ought  to  operate 
as  a  bar  in  equity  of  any  particular  demand. 
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Beckfobd  It  is  certainly  true,  that  no  time  bars  a  direct  trust,  as 
Wadb.  between  cestui  que  trust  and  trustee :  but,  if  it  is  meant  to  be 
asserted,  that  a  court  of  equity  allows  a  man  to  make  out  a  case 
of  constructive  trust  at  any  distance  of  time,  after  the  facts  and 
circumstances  happened,  out  of  which  it  arises,  I  am  not  aware 
that  there  is  any  ground  for  a  doctrine,  so  fatal  to  the  security 
of  property  as  that  would  be ;  so  far  from  it,  that  not  only  in 
circumstances,  where  the  length  of  time  would  render  it  ex- 
tremely difficulty  to  ascertain  the  true  state  of  the  fact,  bat 
where  the  true  state  of  the  fact  is  easily  ascertained,  and  where 
it  is  perfectly  clear,  that  relief  would  originally  have  been  given 
upon  the  ground  of  constructive  trust,  it  is  refused  to  the  party, 
who  after  long  acquiescence  comes  into  a  court  of  equity  to  seek 
that  relief. 

In  proof  of  this  it  is  not  necessary  to  produce  any  other  case 
than  that  of  Bonny  v.  liidgard ;  f  in  which  Lord  Kenyon,  when 
Master  of  the  Bolls,  on  the  sole  ground  of  length  of  tune  reversed 
a  decree,  by  which  Sir  Thomas  Sewell  had  granted  relief 
against  a  fraudulent  purchase,  and  had  declared  the  purchaser 
to  be  a  trustee  for  the  plaintiffs  in  the  cause ;  Lord  Kenyok 
agreeing  perfectly,  that  the  purchase  was  originally  fraudulent ; 
and  that  the  defendant  must  have  been  held  to  be  a  trustee,  if 
the  suit  had  been  brought  in  proper  time.  There  is  no  full 
[  *98  ]  report  of  that  case  in  print ;  though  it  is  cited  *in  some  other 
cases ;  but  I  have  a  very  accurate  note  of  it,  taken  by  Mr.  Cox. 
It  was  a  case,  where  a  testator  had  left  leasehold  property,  with 
a  direction  to  his  executrix  to  sell  it  for  the  benefit  of  his  chil- 
dren. His  wife,  who  was  his  executrix,  soon  after  his  death, 
married  Bidgard,  one  of  the  defendants.  He  and  she  together 
mortgaged  these  infants'  estate,  in  the  first  instance,  I  believe, 
for  a  bondjide  consideration ;  they  afterwards  sold  the  equity  of 
redemption  to  the  defendant  Barnard.  The  consideration  for 
that  purchase  was,  not  money  paid  (except  a  small  sum  of  six 
pounds,)  but  a  debt  due  to  Barnard  from  the  husband  of  the 
executrix.  This  was  in  the  year  1762.  The  youngest  of  the 
children,  who,  if  this  estate  had  not  been  improperly  sold,  would 
have  been  entitled  to  the  produce  of  it,  came  of  age  in  1764. 

t  Cited  2  Br.  C.  C.  438,  4  Br.  C.  C.  138. 
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When  the  biU  was  filed  is  not  stated ;  bat  Sir  Thomas  Sewell's    Bbckfobi> 

decree  was  made  in  1783.    He  was  of  opinion,  that  it  was  a  case       wadb. 

of  gross  fraud  and  collusion  between  the  executrix  and  the  vendee 

of  the  estate ;  merely  a  trick,  by  which  the  estate  was  played  into 

the  hands  of  the  purchaser  in  payment  of  a  debt  of  his  own ; 

and  upon  that  ground  he  declared,  Barnard  the  purchaser  was 

to  be  considered  as  a  trustee  for  the  children,  and  to  account  to 

them  for  the  rents  and  profits.    The  case  came  before  Lord 

Kenyon  upon  a  petition  of  re-hearing.    After  stating  the  facts 

Lord  Eekyon  states  the  principles  :  he  considered  this  as  a  clear 

fraud  in  the  purchaser ;  and  concludes  that  part  of  the  case  by 

saying,  **  All  this  satisfies  me,  that  the  money  was  not  raised  for 

fair  legal  purposes ;  the  fund  in  the  hands  of  the  widow  was 

applicable  to  the  payment  of  debts,  &c.  and  after  that  to  certain 

purposes,  declared  by  the  will.    Barnard,  the  purchaser,  had  full 

notice  of  the  will ;  he  knew,  that,  after  the  debts  were  paid,  this 

fund  ought  to  be  so  appUed ;  and  he  was  instrtimental  in  its 

being  misapplied  :  and,  had  the  case  turned  *upon  this,  I  should       1^  ^^  3 

be  bound  to  set  aside  the  transaction,  or  rather  to  turn  the 

defendants  into  trustees  for  the  plaintiffs :  but  there  is  another 

point  upon  which  I  must  decide  the  cause ;  which  is  the  length 

of  time,  that  has  elapsed  between  the  plaintiff's  right  accruing, 

and  their  prosecuting  that  right.    The  testator  died  in  1748 ; 

the  sale  took  place  in  1752 ;  the  youngest  child  came  of  age  in 

1764 ;  and,  though  I  admit  the  Statute  of  Limitations  does  not 

affect  trusts,  yet  this  Court  from  a  principle  of  convenience  has 

borrowed  an  analogy  from  that  statute.    The  common  case  is 

that  of  a  mortgage.    When  a  mortgagee  has  been  in  possession 

twenty  years  without  any  impediment  in  the  mortgagor  to  assert 

his  title,  or,  if  such  impediment  has  been  removed  for  ten  years, 

it  shall  be  a  bar  to  the  redemption  :  so  in  this  case  I  think  the 

length  of  time  ought  to  bar ;  and,  if  the  authorities  did  not  say 

so,  I  would  make  the  precedent.    Here    are    many  persons, 

through  whose  hands  this  property  has  passed,  who  have  relied 

on  the  undisturbed  possession:  and  have  laid  out  considerable 

sums  of  money  in  the  improvement  of  it.    Upon  that  ground  it 

would  be  too  much  at  this  distance  of  time  to  give  the  plaintiffs 

thereUef  required.     If  these  persons  had  made  their  claim,  when 
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Beckfobd  they  came  of  age,  it  would  be  different ;  but  upon  the  whole  I 
Wij>E.  think  it  right  to  say,  that  the  length  of  time  is  a  bar  in  this  case." 
In  the  case  of  Andrew  v.  Wrigley  +  Lord  Alvanlby  recognized 
the  doctrine  of  this  case,  and  acted  upon  it :  and  in  the  case  of 
Toumshend  v.  Totcndiend  I  Lord  Commissioner  Ashhurst  lays 
down  the  distinction  between  actual  trusts  and  trusts  by  impli- 
[^100]  cation.  He  says  ^^As  to  *  trusts  being  an  exception  to  the 
Statutes  of  Limitation,  the  rule  holds  only  as  between  trustee 
and  cestui  que  trust ;  it  is  true,  that  a  trustee  cannot  set  it  up 
against  his  cestx^  que  tmst ;  but  this  case  being  merely  that  of  a 
trustee  by  impUcation,  and  as  such  affected  by  an  equity,  that 
equity  must  be  pursued  within  some  reasonable  time." 
.  When  a  court  of  equity,  bound  by  no  Statute  of  Limitation, 
would  apply  a  limitation  to  such  a  case  as  the  present,  would  it 
be  reasonable  to  say,  that  a  law,  professing  to  bind  courts  of 
equity,  had  intended  to  save  and  preserve  this  case  out  of  the 
operation  of  its  own  provisions ;  provisions  anxiously  made  for 
the  purpose  of  quieting  possession,  and  of  excluding  questions, 
relative  to  intricate  and  litigated  facts,  that  might  be  raised  at  a 
distance  of  time  after  possession  had  taken  place.  The  letter  of 
the  Act  of  Assembly  of  the  island  of  Jamaica  is  perfectly 
answered  by  holding  the  exception  to  apply  to  trusts  in  their 
proper  and  ordinary  signification;  that  is,  express  trusts,  as 
between  cestuis  que  trust  and  their  trustees.  Nothing  could  be 
more  repugnant  to  its  object  than  to  hold  that  exception  to  be 
applicable  to  such  a  constructive  trust  as  the  respondent  has 
attempted  to  make  out  by  the  evidence  in  this  cause. 

This  disposes  of  the  whole  case.  The  Act,  according  to  our 
construction  of  it,  does  completely  establish  the  title  of  the 
appellant,  and  does  bar  the  claim,  made  by  the  respondent. 
The  consequence,  therefore,  is,  that  the  decree  must  be  reversed 
in  toto ;  and  the  bill  must  be  dismissed. 

1-  4  Br.  C.  C.  125.  \  1  Br.  C.  C.  550;  see  554. 
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CLAEKE  V.  LORD  ABINGDOKf  "lo- 

(17  Vesey.  106-109.)  ^'I^'  ^- 

Interest  allowed  to  a  bond  creditor  beyond  the  penalty  of  a  bond  upon    ^^^^*  Qfvrt, 
a  mortgage  given  by  a  surety  for  securing  the  same  debt.  Grant,  M.R. 

f  lOfl  1 

Thb  Master's  report  stated,  that  by  indentures  of  lease  and 
release,  dated  the  17th  and  18th  of  February,  1775,  Lord 
Abingdon  conveyed  estates  to  Palmer  and  Powell ;  upon  trust  to 
sell ;  and  out  of  the  produce  of  the  sale,  after  paying  certain 
debts,  to  pay  the  sum  of  12,000Z.  due  by  Lord  Abingdon  to 
Peregrine  Bertie,  with  interest ;  and  to  purchase  8,000Z.  3  per 
cent.  Bank  Annuities,  also  due  to  him,  and  281Z.  14^.  annually, 
in  Ueu  of  dividends ;  and  to  pay  the  residue  of  the  money, 
produced  by  the  sale,  to  Lord  Abingdon. 

The  report  farther  stated,  that  by  a  memorandum,  dated  the 
18th  of  September,  1779,  signed  by  Peregrine  Bertie ;  reciting 
various  sums,  borrowed  by  Lord  Abingdon  from  Powell  upon 
bond,  viz.  a  bond,  dated  the  6th  of  December,  1777,  for  the 
payment  of  2,100Z.  with  a  *penalty  of  4,200Z.  and  another  bond  [  •107  ] 
dated  the  81st  of  July,  1778,  for  525Z.  with  a  penalty. of  1,050Z. 
and  farther  reciting  the  indenture  of  1775,  Peregrine  Bertie, 
acknowledging,  that  in  consideration  of  Powell's  lending  those 
several  sums  to  Lord  Abingdon  he  Peregrine  Bertie  promised  to 
see  Powell  paid,  therefore  declared,  that  the  said  sums  of 
12,0002.  and  8,000Z.  stock,  and  the  interest,  secured  to  him, 
should  be  vested  in  Palmer  and  Powell,  their  executors,  &c. 
upon  trust  to  pay  the  said  sums  of  2,100Z.  and  525Z.  due  to 
Powell,  and  interest,  and  as  to  the  residue  for  Peregrine  Bertie. 

The  report  farther  stated  other  bonds  of  Lord  Abingdon  and 
Peregrine  Bertie  jointly',  the  latter  being  a  surety ;  and  that  by 
indentures,  dated  the  18th  of  February,  1788,  between  Peregrine 
Bertie  and  Clowes,  reciting  the  deed  of  1775,  that  Peregrine 
Bertie  was  indebted  to  several  persons  by  bond,  accrording  to  a 
list  set  forth,  and  that  Clowes  agreed  to  lend  him  the  sum  of 
1,5002.  upon  bond  with  5  per  cent,  of  even  date  with  this  deed 
(which  sum  was  accordingly  paid  to  him  on  that  day)  on  his 

t  Maihncs  v.  Kdde  (1867-8)  L.  B.  .   N.  S.  832,  19  X.  T.  N.  S.  243. 
4  Eq.  467,  474,  3  Ch.  691,  16  L.  T. 
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agreeing  to  secure  that  sum,  and  also  the  debts,  contained  in  the 
list,  Peregrine  Bertie  accordingly  assigned  the  said  sums  of  12,000/. 
and  8,000/.  stock,  and  the  interest,  upon  trust  to  discharge  the 
several  sums,  due  upon  those  bonds ;  with  a  covenant,  that  he 
had  not  incumbered  except  the  sums  of  2,100/.  and  525/. 

An  exception  was  taken  to  the  Master's  report:  viz.  that, 
though  it  appeared  by  the  schedule  to  the  report,  that  the 
interest  due  on  two  bonds  and  other  securities  from  Willoughby, 
late  Earl  of  Abingdon,  and  the  late  Peregrine  Bertie  to  the 
defendants  Badcliffe  and  Clowes,  personal  representatives  of 
George  Powell,  for  payment  of  the  principal  sums  of  2,100/.  and 
1,500/.  calculated  to  the  date  of  the  report,  considerably  exceeded 
the  ^amount  of  the  penalties,  yet  the  Master  had  not  allowed 
any  greater  sum  than  the  penalties  of  such  bonds ;  whereas  he 
ought  to  have  allowed  interest  to  the  date  of  the  report. 

Mr.  Hart  and  Mr,  Ainge,  in  support  of  the  exception, 
contended,  that  this  case  was  not  within  the  general  rule  against 
carrying  interest  beyond  the  penalty  of  a  bond;  the  creditor 
having  a  distinct  collateral  security,  by  the  assignment  of  1779 
of  a  charge  on  land,  in  the  nature  of  a  mortgage ;  his  right 
under  which  to  recover  all  the  interest  due  cannot  be  prejudiced 
by  the  bond. 

Mr.  Richards  and  Mr.  Edwards,  Mr.  Leach  and  Mr.  Raithby, 
Sir  Samuel  Romilly  and  Mr.  Healdy  for  different  parties, 
sustaining  the  Master's  report : 

The  general  rule,  that  interest  shall  not  go  beyond  the  penalty, 
is  now  clearly  established  by  White  v.  Sealy,^  Tetv  v.  Ijord 
Winterton  X  and  other  cases ;  and  the  Master  has  properly 
adhered  to  that  rule :  the  bond  being  the  principal  and  primary 
security :  the  deed  of  assignment  merely  secondary  and 
collateral :  the  former-  therefore  determining  the  nature  and 
extent  of  the  contract  and  the  remefdy.  The  principle  applies 
equally  to  debts,  originally  created  by  the  joint  bonds  of  Lord 
Abingdon  and  Peregrine  Bertie,  the  latter  as  surety,  and  to  bonds 
of  Lord  Abingdon  alone,  afterwards  farther  collaterally  securefd 


t  Doug.  49. 
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by  his  brother ;  and  the  bond  for  1,500Z.,  though  given  on  the 
same  day  as  the  date  of  the  deed,  falls  within  the  same  rule : 
being  recited  in  the  deed,  the  bond  *must  be  considered  as 
previously  executed.  The  deed  being  merely  a  subsequent, 
collateral,  security  for  debts,  previously  constituted  by  bonds, 
not  a  new  contract  for  payment  of  interest  in  any  different  mode, 
cannot  enlarge  the  debt;  or  in  any  way  affect  the  original 
rights. 

The  Master  of  the  Eolls  : 

In  this  case  the  creditor  has  two  securities :  one  by  bond ;  the 
other  by  mortgage.  If  he  sues  upon  the  former,  he  cannot  have 
interest  beyond  the  penalty  :  but  the  mortgage  is  to  secure,  pay- 
ment, not  of  the  bond,  but  of  the  sum,  for  which  the  bond  was 
given,  together  with  all  interest  that  may  grow  due  thereon.  The 
same  sum  therefore  is  differently  secured  by  different  instruments ; 
by  a  penalty,  and  by  a  specific  lien.  The  creditor  may  resort  to 
either ;  and,  if  he  resorts  to  the  mortgage,  the  penalty  is  out  of 
the  question.  The  mortgage  is  not  for  that.  The  penalty  is  not 
alluded  to  or  mentioned  in  the  mortgage.  If  a  creditor  by  mort- 
gage afterwards  took  a  bond,  it  is  admitted,  that  he  might 
recover  upon  the  mortgage  interest  beyond  the  penalty  of  the 
bond ;  and  there  is  no  reason,  why  the  effect  should  be  different, 
if  to-day  a  mortgage  is  made  to  secure  a  sum,  for  which  a  bond 
was  given  the  day  before.  The  distinction  of  Peregrine  Bertie 
being  a  surety  does  not  appear  upon  the  latter  instrument ;  and, 
besides,  the  obligation  of  a  surety  may  be  more  extensive  than 
that  of  the  principal ;  as,  if  a  mortgage  is  given  by  a  surety  to 
secure  a  debt  by  bond,  the  creditor  may  make  the  mortgage  as 
available,  as  if  it  had  been  given  by  the  principal  debtor.  I 
think  therefore,  the  exception  ought  to  be  allowed. 


Clarke 
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"10-  KING,   Ex  PAETE. 
June  9, 
(17  Vesey,  115— 116.) 

'    '  *  The  equitable  right  of  partners,  subject  to  the  joint  debts  depends 

[  ^^^  ]  upon  the  reisult  of  the  account  between  Uiem. 

Under  a  joint  commission  of  bankruptcy  the  separate  estate  of  one 
partner  has  a  lien  on  the  other  partner's  share  of  a  surplus  of  the  joint 
estate  in  respect  of  a  debt,  proved  under  bills,  drawn  in  the  name  of 
the  firm  for  a  separate  debt ;  and  may  come  in  with  the  other  separate 
creditors  for  the  deficiency,  t 

A  JOINT  commission  of  bankruptcy  issued  against  Joseph  King 
and  his  brother ;  under  which  the  amount  of  three  bills  of 
exchange,  drawn  by  Joseph  King,  in  the  name  of  the  firm,  for 
his  separate  debt,  had  been  proved. 

The  petition,  presented  by  the  separate  creditors  of  the  other 
bankrupt,  claimed  a  lien  in  respect  of  that  proof  upon  Joseph's 
share  of  the  surplus  of  the  joint  estate. 

Mr,  Cooke,  in  support  of  the  petition,  contended,  that  the 
right  of  a  partner  is  only  to  the  result  of  an  account  between 
them  respectively,  after  satisfaction  of  the  joint  debts ;  that  this 
was  determined  in  the  case  of  a  separate  commission  against  one 
[  •lie  ]  partner  ;  and  there  *can  be  no  distinction,  where  there  is  a  joint 
commission,  nor  between  the  case  of  embezzlement,  Goss  v. 
Dt{fre8noy,l  and  a  charge  thus  improperly  thrown  upon  the  joint 
fund  by  one  partner  on  his  separate  account. 

Sir  Samuel  Romilly,  tor  the  separate  creditors  of  Joseph 
King,  observing,  that,  if  separate  commissions  had  been  taken 
out,  the  assignees  under  each  would  have  been  tenants  in 
common  of  the  surplus,  insisted,  that  there  was  no  lien  in 
respect  of  a  debt  from  one  partner  to  the  other  ;  suggesting  also 
an  objection,  that  the  proportion  of  capital  had  not  been  brought 
in  according  to  the  stipulation. 

Thb  Lord  Chancellor: 

I  do  not  recollect  any  case,  in  which  this  lien  has  been  estab- 
lished by  decision :  but  I  think,  it  ought  to  prevail ;  and,  if  the 

t  See     the     cases     collected     in         t  Davics,  371. 
Lindley,  Partnership,  5th  ed.  728. 


YOL.XI.]  1810.    CH.    17  VESEY,  116.  86 

sarplas  of  the  joint  estate  should  not  be  sufficient  to  pay  all       Kino, 

that  is  due  from  one  partner  to  the  other,  he  ought  to  come  in      ^*  P*'^' 

with  the  other  sepa];ate  creditors  of  the  other.     The  surplus 

must  be  divided  between  them  according  to  their  equitable  rights. 

The  separate  creditors  of  the  one  can  have  nothing,  but  what  he 

could  have ;  and  the  separate  estate  of  Joseph  King  consists  of 

that  part  of  the  partnership  effects,  which  shall  remain,  after  the 

demands  of  his  partner  upon  the  partnership  are  satisfied.    It 

does  not  follow,  that  the  right  of  one  partner  in  respect  of  these 

bills  may  not  be  met  by  other  circumstances ;  as  if  he  had  not 

brought  in  his  proportion  of  capital,  as  is  now  suggested.     I 

shall  make  the  order  therefore ;  unless  some  inquiry  upon  that 

head  is  desired. 

The  inquiry  not  being  pressed  an  order  was  made  accordingly. 


WARD  V.  GAENONS.  isio. 

(17  Vesey,  134—144.)  ^^V  *• 

The  existence  and  execation  of  a  settlement  hy  indentures  of  lease    Eldok,  Ii.C. 
and  release  presumed  from  circumstances:  principally  the  existence  of        r  134  l 
the  drafts ;  the  statement  in  an  abstract  of  the  title ;  and  the  existence 
of  the  lease  for  a  year  of  other  estates,  appearing  to  have  been  included 
in  the  same  plan  of  settlement. 

The  production  of  a  paper,  importing  to  be  an  attested  copy,  may  with 
other  evidence  have  considerable  weight. 

By  the  decree,  pronounced  in  this  cause  at  the  Bolls  on  the 
27th  of  June,  1809,  the  Master  was  directed  to  inquire,  whether 
the  settlement,  in  the  bill  stated  to  have  been  made  by  in- 
dentures of  lease  and  release  of  the  8th  and  9th  of  May,  1760, 
was  executed. 

The  Master's  report  stated,  that  after  the  death  of  the  testator 
Bichard  Hill  Waring  upon  a  search  among  his  papers  the  deeds 
could  not  be  found ;  (except  the  lease  for  a  year  of  his  estates, 
which  is  existing  : )  but  the  produced  draft  was  found ;  purport- 
ing to  be  the  original  *draft  of  the  indenture  of  release,  dated  [  •las  ] 
the  9th  of  May,  1760 ;  that  an  abstract  was  also  produced ;  con- 
taining an  abstract  of  the  indentures  of  lease  and  release,  dated 

D  2 
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Wabd  the  8th  and  9th  of  May,  1760  :  the  latter  being  tripartite  ;  and 
Qawo^b.  Miade  between  Richard  Hill  Waring,  of,  &c.  of  the  first  party 
Margaret  Wynne,  of  Leeswood,  of  the  second  part,  and  Sir 
Rowland  Hill  and  John  Paterson,  of  Barber's  Hall,  of  the  third 
part;  reciting  an  intended  marriage  between  Richard  Hill 
Waring  and  Margaret  Wynne ;  and  declaring,  that  in  considera- 
tion thereof,  &c.  Richard  Hill  Waring  conveyed  his  estates  in 
the  county  of  Salop  to  the  uses  therein  mentioned;  and 
Margaret  Wynne  conveyed  to  Sir  Rowland  Hill  and  Paterson, 
various  estates  ;  to  hold  to  them,  their  heirs  and  assigns,  to  the 
uses  after  expressed :  viz.  to  the  use  of  herself  and  her  heirs 
until  the  marriage;  and  afterwards  to  Sir  Rowland  Hill  and 
Paterson  for  one  thousand  years ;  and  subject  to  that  term,  to 
Richard  Hill  Waring  for  life,  without  impeachment  of  waste ; 
■  with  remainder  to  Margaret  Waring  in  the  same  manner  ;  with 
remainder  to  trustees,  to  preserve  contingent  remainders: 
remainder  to  trustees  for  five  hundred  years  :  remainder  to  such 
son  or  sons,  daughter  or  daughters  as  Margaret  Waring  should 
by  deed  or  will  appoint :  with  remainders  to  the  first  and  other 
sons  in  tail,  and  to  the  daughters,  as  tenants  in  common  in  tail : 
remainder  to  such  persons  as  Margaret  Waring  should  appoint 
by  deed  or  will ;  with  the  ultimate  remainder  to  Margaret 
Waring,  her  heirs  and  assigns  for  ever,  and  powers  of  leasing,  «S:c. 
The  trust  of  the  term  of  one  thousand  years  was  to  raise  as 
soon  as  conveniently  might  be,  by  mortgage  8,000Z. ;  to  be 
applied,  first,  to  pay  what  was  due  upon  a  mortgage  made  by 
Richard  Waring,  the  father,  of  part  of  the  premises  in  the  county 

[  •ize  ]  of  Salop,  then  vested  in  *Sir  Rowland  Hill,  for  securing  1,850/. 
and  interest ;  and  the  residue  of  the  said  3,000/.,  if  any,  to  be 
paid  to  Richard  Hill  Waring.  The  trust  of  the  term  of  five 
hundred  years  was  to  enable  Mrs.  Waring  to  appoint  an  annuity, 
not  exceeding  100/.  for  a  second  husband,  and  to  raise  2,000/.  for 
the  children  of  the  intended  or  any  future  marriage. 

The  report  farther  stated  the  proof  of  the  diflferent  hand- 
writings of  Paterson,  who,  it  was  alleged,  prepared  the  deed,  and 
of  his  clerk  :  all  the  draft  being  written  by  the  clerk ;  except  the 
corrections,  by  Paterson  himself:  referring  to  the  number  of 
skins ;  and  stating,  that  two  parts  were  engrossed :  the  affidavit 
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of  one  of  the  executors  of  Paterson,  that  the  deponent  never  saw  Wabd 
any  journals  or  accounts  of  the  business,  done  by  him,  as  an  qabnons. 
attorney ;  and  another  affidavit,  stating,  that  John  Derbyshire 
was  a  person  of  strict  honour  and  integrity ;  that  the  indorse- 
ment upon  the  abstract  produced,  the  two  first  lines,  all  the 
corrections,  and  the  marginal  notes,  were  in  his  hand-writing ; 
and  from  the  correct  manner  in  which  he  conducted  his 
business,  as  an  attorney,  the  deponent  believes,  he  would  not 
have  prepared  an  abstract,  unless  fully  satisfied  of  the  existence 
of  the  original  deed;  and  proving  the  handwritings  of  Mr. 
Derbyshire  in  a  case  upon  that  abstract,  and  of  Mr.  Hayward, 
whose  opinion  was  taken  upon  it. 

The  report  then  stated  the  will  of  Bichard  Hill  Waring; 
charging  his  estates  at  Ince  with  the  payment  of  some  annui- 
ties; and  giving  his  real  estates  to  his  wife  for  life  without 
impeachment  of  waste ;  with  a  power  of  appointment  in  fee ; 
and  in  default  of  appointment  to  his  own  right  heirs ;  subject  to 
the  annuities ;  then  reciting,  that  before  his  marriage  with  his 
wife  she  did  by  certain  indentures  of  lease  and  release  demise 
and  *grant  all  or  a  considerable  part  of  the  messuages,  lands,  [  *187  J 
&c»  in  the  county  of  Kent  to  Sir  Rowland  Hill  and  John  Pater- 
son, their  executors,  &c.  for  1,000  years,  upon  trust  to  raise 
d,QOOL ;  stating  the  trust,  according  to  the  abstract,  to  pay  what 
was  due  upon  the  mortgage  of  1,8502.,  and  the  residue  to  the 
testator,  the  testator  requires  the  trustees  to  raise  that  sum  of 
d,000{.,  as  soon  as  conveniently  may  be ;  and  to  discharge  the 
mortgage,  and  pay  to  his  wife  the  residue ;  which  he  gave  to  her 
with  all  the  rest  of  his  personal  estate,  for  her  own  use,  subject 
to  his  debts  and  legacies. 

Mrs.  Waring  died  in  the  life  of  her  husband  without  issue. 
The  sum  of  8,000{.  was  never  paid :  but  in  1792  the  testator 
discharged  the  mortgage  of  1,8502. 

The  Master  stated,  that  the  abstract,  found  among  the  papers 
of  the  testator,  was  made  on  the  application  of  him  and  his  wife 
to  Mrs.  Boberts  for  a  loan  of  8,600Z.  on  the  mortgage  of  the  said 
estates,  and  upon  the  circumstances  aforesaid  the  Master  pre- 
somed,  and  upon  such  presumption  found,  that  such  deed  was 
executed  by  the  parties. 
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Ward  To  this  report  an  exception  was  taken;  alleging,  that  the 

Gab^okb.     Master  ought  to  have  reported,  that  the  said  settlement  was  not 

so  executed  ;  as  there  was  not  produced  any  admissible  evidence 

of  the  execution,  or  even  existence,  of  such  deeds,  or  either  of 

them  ;  and  as  the  report  is  founded  upon  inadmissible  evidence. 


Mr.  Benyon,  in  support  of  the  exception. 


4t     »     4t 


[  188  ]  Sir  Samuel    Ramilly  and  Mr.  Daniell,   for    the    plaintiff 

[cited  Skipicith  v.  Shirley  A] 

[  139  ]  Mr.  Beiiyoiiy  in  reply.     ♦     *    ♦ 

[  140  ]       The  Lobd  Chancellor  : 

The  question  I  admit  to  be  important,  whether  the  evidence  in 
this  case,  which  must  be  taken  clearly  to  prove  the  contents  of 
the  deed,  if  a  deed  ever  existed,  is  also  sufficient  in  law  to  prove 
the  existence  of  it ;  by  which  I  mean  also,  whether  the  evidence 
is  admissible  as  well  as  sufficient  and  effectual.  I  agree,  that 
the  mere  production  of  a  paper,  importing  to  be  an  attested 
copy,  without  more,  is  hardly  sufficient  to  prove  anything :  but 
that  such  paper  may  with  other  evidence,  before  given,  become 
itself  of  considerable  weight,  must  also  be  admitted.  I  have 
here  the  draft  of  a  settlement,  either  executed,  or  intended  to  be 
executed,  upon,  the  marriage  of  Mr.  Waring  and  Miss  Wynne : 
not  only  her  estate,  but  his  estate  also,  to  be  settled  by  the  same 
deed.  The  circumstance,  that  it  was  intended  to  comprehend 
both  estates,  makes  the  fact  of  finding  the  lease  for  a  year, 
though  of  his  estate  only,  not  her's,  material:  as  that  was  a 
step  at  least  towards  an  act,  which  upon  the  face  of  this  instru* 
ment  was  intended  with  regard  to  his  estate,  if  not  her's.  This 
draft,  to  which  the  handwriting  of  Mr.  Paterson,  a  person  of 
great  professional  credit,  is  proved,  appears  to  have  been 
perused  with  great  attention.  There  are  references  in  the 
margin  to  the  number  of  the  skins ;  intimating,  that  some 
parchment  was  at  least  prepared  for  execution,  if  not  executed  ; 
and  there  is  a  memorandum,  that  two  parts  were  engrossed ; 

t  8  E.  B.  86  (11  Ves.  64). 
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each  of  sixteen  skins.    This  is  at  least  evidence,  that  the  settle-       Wabd 


tn 


ment  was  prepared.  In  Skiptvitk  v.  Shirley  t  there  *was  a  oabnoks. 
charge  for  attending  the  execution  :  but  if  that  item  had  stood  [  *141  ] 
only  as  an  entry  ^'  attending  execution,"  and  no  charge  made, 
it  would  have  been  left  to  a  jury,  that  if  he  had  attended  the 
execution,  there  would  have  been  a  charge ;  and  the  inference 
therefore  was,  that  he  intended  to  attend :  but  that  there  was  no 
execution ;  as  there  was  no  charge  for  it ;  which  would  probably 
have  been  made,  if  due. 

Upon  this  evidence  however,  connected  with  the  other 
evidence  I  have  to  state,  the  question  is,  whether  this  instru- 
ment and  the  ingrossment  were  not  at  least  prepared :  but, 
assuming  that,  it  does  not  follow,  that  the  instrument  was 
executed.  It  is  therefore  necessary  to  look  at  the  other 
evidence  ;  and  first,  to  observe,  what  would  have  been  the 
operation  of  the  deed,  if  it  was  actually  executed.  With  regard 
to  the  estate  of  Mrs.  Waring,  subject  to  a  term  of  one  thousand 
years  in  Sir  Bowland  Hill  and  Mr.  Paterson,  the  intended 
husband  was  to  be  tenant  for  life  without  impeachment  of 
waste;  with  a  similar  limitation  to  her  ;  with  remainders  to  the 
children  in  tail,  and  limitations  over;  and  many  powers  and 
provisoes  with  regard  to  that  estate.  The  effect  therefore,  is 
that,  if  the  deed  had  been  executed,  he  would  have  been  tenant 
for  life,  subject  to  the  term  for  raising  3,0002. 

It  is  then  proved  by  evidence,  perfectly  sufficient,  that  Mr. 
Derbyshire,  a  professional  man  of  considerable  business,  on 
behalf  of  Mr.  and  Mrs.  Waring  laid  before  the  Recorder  of 
Chester  an  abstract  of  the  title ;  acting  upon  that  occasion  as 
the  agent  of  persons,  anxious  to  raise  money ;  who  may  there- 
fore be  considered  as  stating  truly  what  they  state  in  a  manner 
directly  adverse  to  their  interests.  The  first  instrument, 
appearing  in  that  abstract,  is  dated  in  August,  1795 ;  and  the 
observation  of  *Mr.  Derbyshire  in  the  margin  in  his  own  hand-  [  •142  ] 
writing  is,  ^'  this  is  only  an  attested  copy :  the  original  cannot 
be  found ;  "  shewing  his  anxiety  to  distinguish  between  originals 
and  copies,  as  evidence  of  title  ;  and  the  observation  is  correct, 
with  regard  to  this  instrument,  referring  to  an  attested  copy,  he 

t  8  E.  B.  86. 
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Waxd  gives  it  fully ;  not  merely  stating,  what  would  be  the  effect  of  the 
QiiENOKs.  deed.  He  adds  "  executed  by  George  and  John  Wynne."  The 
argument  of  Mr.  Benyon  upon  that  is,  that  he  distinguishes, 
where  the  deed  was  executed,  and  where  it  was  not  executed : 
but  the  misfortune  of  that  is,  that  there  is  only  one  other  deed 
out  of  nine,  contained  in  this  abstract,  which  appears  to  have 
been  executed :  a  deed  in  1757  ;  upon  which  there  is  this  note 
"  executed  by  all  the  parties,  and  properly  attested." 

There  is  also  a  transcript  of  a  recovery  in  1757 ;  shewing  the 
attention,  that  he  gave  to  this  title ;  observing,  that  it  was  not 
sujBQcient  to  comprize  some  wood.  This  deed  of  1760  is  then 
stated :  the  abstract  giving  that  part  only,  that  relates  to  her 
estate ;  as,  the  purpose  being  to  raise  money  on  her  estate,  it 
was  not  necessary  to  state  the  rest ;  and  the  effect  of  the 
abstract  is  exactly  what  it  should  be,  if  taken  from  the  original ; 
stating  all  the  limitations,  and  the  trusts  of  the  terms  of  one 
thousand  years  and  five  hundred  years ;  and  the  fact,  that  the 
marriage  took  effect;  that  there  was  no  issue,  or  any  pro- 
bability of  issue :  Mrs.  Waring  being  at  the  age  of  fifty- three  ; 
and  the  question  put  is,  whether  a  security  can  be  made  to  Mrs. 
Roberts ;  and  what  steps  should  be  taken  for  that  purpose. 

The  fact,  that  these  deeds  were  produced  before  the  Master, 
does  not  appear :  but  it  is  not  represented  as  the  subject  of 
doubt,  that,  with  the  exception  of  the  deed  of  1760,  they  might 
[  ^143  ]  have  been  produced.  If  the  title  *is  to  be  taken,  as  it  stood 
previous  to  that  year,  it  is  one,  by  which  Mrs.  Waring  acquired 
the  fee  under  the  recovery,  which  is  adverted  to  with  so  much 
precision,  that  a  deficiency  in  the  number  of  acres  is  pointed  out. 
Except  in  argument  there  is  no  suggestion  of  any  other  settle- 
ment ;  by  which  her  interest  might  have  been  reduced  below 
what  she  would  have  had  under  that  recovery.  That  might  be, 
by  possibility :  but,  am  I  to  contrast  the  title,  as  it  might  by 
possibility  have  been,  with  what  it  probably  was ;  when  so  much 
evidence  is  laid  before  the  Court  ?  Considering  Derbyshire  as 
their  agent,  this  is  on  their  part  a  direct  admission  that  their 
interest  was  as  tenant  in  fee  ;  and  even  against  a  married 
woman  the  attorney's  books  would  be  evidence  in  such  a  case. 

The  opinion  of  Mr.  Hayward  points  out  what  is  to  be  done ; 
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and  directs  an  assignment  of  the  term  of  one  thousand  years  by 
the  trustees ;  observing,  that  it  can  be  assigned  only  for  1,1502. ; 
as  the  remainder  of  the  8,000/.  was  to  be  applied  to  another 
purpose.  The  question  then  is,  whether,  so  much  appearing  to 
have  been  done  in  the  year  1760,  though  the  attorney's  books 
cannot  be  produced  in  support  of  the  charges,  when  it  is  proved, 
that  upon  a  search  for  his  books  of  general  business  they  cannot 
be  found,  the  lease  for  a  year  of  one  estate  being  produced,  and 
the  draft  of  the  release  for  the  whole,  the  number  of  the  skins 
mentioned,  and  referred  to,  and  this  sort  of  transaction,  which 
appears,  and  can  only  be,  founded  upon  the  execution  of  that 
deed,  all  these  circumstances  do  not  form  evidence  as  strong  as 
the  charge  of  6^.  Sd.  for  attending  the  execution;  which,  if 
found  in  the  attorney's  book,  it  is  admitted  would  do.  My 
opinion  is,  that  there  is  evidence  enough  of  the  contents  of  this 
instrument,  if  it  existed ;  and  farther,  that  the  evidence  suffi- 
ciently proves  the  fact,  that  it  did  exist.  *The  enjoyment  of 
Mr.  Waring  after  the  death  of  his  wife  might,  it  is  true,  be 
nnder  some  other  title  :  but  with  so  much  evidence,  as  there  is 
here,  of  a  title,  that  would  account  for  that  enjoyment,  I  am  not 
warranted  to  conclude,  that  it  is  to  be  accounted  for  with  refer- 
ence to  some  other  title,  which  no  fancy  can  suggest. 


Wabd 

r. 

Gabnonb. 


[  •144  ] 


The  exception  was  accordingly  over-ruled. 


MCLEOD   V.   DEUMMOND.f 

(17  Vesey,  152—172.) 

Pledge  by  executors  of  bonds  forming  part  of  the  assets  to  Becure 
advances  made  from  time  to  time  for  several  years  sustained. 

Bight  of  pecuniary  or  residuary  legatee  to  follow  the  assets  in  case  of 
misapplication,  where  a  creditor  or  specific  legatee  could. 

Lien  of  residuary  legatee  on  the  specific  fund. 

[Tms  was  an  appeal  from  a  decision  by  Sir  William  Grant, 
M.R.  The  hearing  at  the  Bolls  is  reported  at  14  Yes.  858 — 868, 
where  it  is  stated  (p.  858)  that] 

The  bill  was  filed  by  two  of  the  executors  of  George  Ross,  who 

t  In  re  Cooper  (1881)  20  Ch.  D.      //*  re  Ingham,  Jones  v.  Ingham,  '93, 
611,  51  L.  J.  Ch.  862,  47  L.  T.  89;      1  Ch.  352,  360. 


1810. 

May  19,  21. 
July  23. 

Eldon,  L.C. 

[152] 
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U'TiEOD  died  in  1786 ;  stating,  that  Boss  and  Ogilvie,  the  two  acting 
Dbuhmond.  executors,  in  London,  (the  plaintiffs  residing  in  Scotland)  had 
deposited  with  the  defendants,  the  Drummonds,  three  bonds, 
among  other  securities,  to  the  testator  George  Boss,  as  pledgee 
by  way  of  security  for  money,  advanced  and  lent  to  Boss  and 
Ogilvie  by  the  Drummonds.  Boss  and  Ogilvie  having  become 
bankrupts  in  1804,  the  bill  prayed,  that  the  defendants,  the 
Drummonds,  may  be  decreed  to  deliver  up  the  three  bonds,  and 
all  other  securities  in  their  possession,  belonging  to  the  estate  of 
the  testator,  and  pledged  to  them  by  Boss  and  Ogilvie. 

[  355  ]  The  cause,  having  been  argued,   an  enquiry  was  directed 

under  what  circumstanced  the  bonds,  in  the  pleadings 
mentioned,  were  deposited  by  the  defendants  Boss  and  Ogilvie 
with  the  other  defendants ;  and  particularly  whether  they  were 
deposited  for  money  advanced  at  the  respective  times  of  such 
deposits,  or  for  any  debt  or  debts  antecedently  due. 

[  356  ]  The  Master  by  his  report  stated,  that  Boss  and  Ogilvie  had  for 

several  years  occasionally  borrowed  money  from  the  Drum- 
monds ;  upon  which  loans  they  usually  gave  their  own  bond  or 
note  ;  and  deposited  bonds  or  securities  for  money  in  their  pos- 
session by  way  of  collateral  security.  The  report  then  stated 
several  transactions  of  that  nature  since  1792 ;  the  last  in  1801 ; 
in  which  the  bonds,  which  were  the  subject  of  the  bill,  were 
made  a  collateral  security :  and  that  all  these  deposits  were  for 
advances,  made  at  the  time,  not  for  antecedent  debts :  viz.  a 
bond  of  Lord  D.  to  the  testator  for  5,0002.,  deposited  in  1792, 
with  others,  as  a  collateral  security  for  10,000i.  then  advanced  ; 
which  was  paid  in  1796 ;  and  that  bond  was  again  deposited  in 
that  year  upon  two  advances  of  6,000Z.  and  5,000i.:  another 
bond  of  Lord  D.  for  4,200Z.,  deposited  in  1797.  Some  part  of 
those  sums  were  paid,  and  part  remained  due,  in  1798 ;  when 
another  deposit  occurred  upon  an  advance  of  10,000/. ;  and  the 
last  was  upon  an  advance  of  7,000!.,  in  1801.  The  two  bonds  of 
Lord  D.  and  one  other  bond  were  the  subject  of  this  cause.  In 
one  instance,  in  1796,  a  memorandum,  indorsed  upon  the  bond, 
executed  by  Boss  and  Ogilvie,  stated  the  deposit,  as  a  collateral 
security  for  the  re-payment  of  5,000i.,  of  Lord  D.'s  bond  in 
favour  of  the  late  George  Boss,  for  the  sum  of  5,000Z.,  bearing 
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date  the  24th  of  December,  1782 ;  "  which  we  hereby  promise  to      H'Lsod 
assign  to  them  as  from  ourselves,  as  also  executors  of  the  said    dbummond. 
George  Boss,  whenever  they  require  the  same." 

Upon  this  report  the  cause  was  again  argued  [and  the  Master 
OF  THE  Bolls  dismissed  the  bill  without  costs.  The  plaintiff 
appealed  from  the  decree  at  the  Bolls] . 

Sir  Samuel  Homilly,  Mr.  Fonblanque,  and  Mr.  Cooke,  for  [l7Ves.l53] 
the  appellants. 

Mr.  Richards,  Mr.  Hart,  and  Dowdeswell,  in  support  of  the 
decree.     »     *     ♦ 

[The  Lord  Chancellor  reserved  judgment.] 

The  Lord  Chancellor:  i8io. 

July  23r 

The  plaintiffs  in  this  cause  represent  themselves  as  executors  — 
merely  ;  not  stating  any  express  trust,  upon  which  they  held  the  C  ^^^  1 
personal  estate  of  the  testator.  The  assignees  of  the  bankrupts 
are  not  before  the  Court.  The  money  transactions  of  the  bank- 
rupts with  the  defendants  were  not  in  the  character  of  executors, 
but  as  carrying  on  the  business  of  army  agency  in  partnership. 
The  bill  alleges,  that  the  defendants  knew,  that  the  bonds  were 
part  of  the  testator's  estate  at  the  time  they  took  them  as 
securities  for  money,  lent  to  the  bankrupts  for  their  own 
nse;  representing,  that  the  plaintiffs  from  the  inconvenience 
of  their  residence  in  Scotland,  and  their  great  personal  confi- 
dence in  the  bankrupts,  had  omitted  to  obtain  probate.  The 
trusts  of  the  will,  and  the  parties  interested  under  them,  are  not 
stated. 

The  answer  of  the  bankers  represents  generally  a  variety  of  [  i&d  ] 
dealings  between  them  and  Boss  and  Ogilvie ;  the  latter  deposit- 
ing from  time  to  time  securities  of  their  own :  those  deposits 
being  delivered  up,  as  the  sums  borrowed  were  paid  off:  upon 
subsequent  loans  from  time  to  time  the  same  securities  being 
again  pledged ;  and  neither  from  the  answer,  or  the  more 
authentic  detail  of  facts  in  the  Master's  report,  can  I  collect, 
what  is  the  state  of  the  account,  in  respect  of  which  these 
deposits  were  made.    The  deposits  were  to  be  applied  in  account 
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M'Leod  to  the  discharge  of  the  very  sums,  advanced  on  their  credit.  If 
Dbummond.  the  sums,  in  respect  of  which  the  deposits  were  made,  have  been 
paid,  or  partly  paid,  to  that  extent  there  is  an  end  of  the  deposit. 
The  fact,  if  doubtful,  ought  to  be  ascertained ;  and,  the  deposit 
in  one  or  two  instances  consisting  of  the  testator's  property  with 
their  own,  if  the  whole  deposit  was  of  greater  value  than  the  debt, 
in  respect  of  which  it  was  made,  an  equity  arises,  under  which, 
those,  who  are  entitled  to  the  testator's  estate  may  effectually 
contend,  that  his  estate,  if  bound  by  the  deposit,  should  be 
relieved  by  the  previous  application  of  the  property  of  Boss  and 
Ogilvie,  deposited  at  the  same  time. 

The  answer  of  the  bankrupts  states  the  material  circumstances, 
that  they  were  the  only  acting  executors ;  and  as  such  kept  the 
accounts  between  themselves  and  the  estate;  that  they  were 
frequently  in  advance  for  the  estate ;  and  had  therefore  made 
repeated  deposits  of  the  testator's  property  in  the  way,  that  has 
given  rise  to  this  cause. 

If  there  is  any  ground  for  supposing,  that  the  defendants  have 
not  now  the  same  demand  subsisting  as  at  the  period  of  the 
advances,  that  by  the  effect  of  subsequent  accounts  and  dealings 
[  *159  ]  the  transaction  does  not  stand  *under  circumstances  precisely 
the  same  as  at  the  time  of  the  deposit,  some  inquiry  might  be 
proper:  with  the  view  to  ascertain,  whether  the  property 
deposited  is  still  liable  to  be  held ;  on  the  ground,  that  the  very 
sums,  in  respect  of  which  the  deposit  was  made,  or  part  of  them, 
are  still  due ;  and,  if  the  value  of  the  deposit,  combined  of  the 
property  of  Boss  and  Ogilvie  and  of  the  testator's  estate,  would 
over-pay  the  sum,  for  which  it  was  made,  to  determine,  whether, 
admitting  the  testator's  estate  to  be  bound  by  the  act  of  the 
executors,  those,  who  are  entitled  under  the  will,  have  not  an 
equity  to  insist  upon  the  application  of  the  property  of  the  exe- 
cutors in  the  first  instance. 

Upon  the  face  of  the  memorandum,  indorsed  uj^on  the  bond  in 
1796,  it  was  part  of  the  testator's  personal  estate :  that  memo- 
randum importing,  that  it  would  require  an  assignment  from 
them,  as  executors ;  but  also  engaging  to  assign  it,  as  from  them- 
selves ;  consistent  therefore  with  the  supposition,  that  they  had 
in  some  way  acquired  the  equitable  interest  in  it.     One  circum- 
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stance  has  great  weight  with  me ;   that  this  is  not  a  case  of      U'Leod 

execators,  applying,  with  the  testator's  property  in  their  hands,    DnuMMONDr 

and  raising  money  upon  a  deposit  or  a  sale  of  that  property ;  in 

which  ease  it  may  be  said,  public  convenience  requires,  that  they 

should  be  supposed  to  receive  it  for  the  purpose,  to  which  they 

ought  to  apply  it :  but  two  individuals,  each  happening  to  be  an 

executor,  but  also  carrying  on  a  business  in  London  under  the 

known  firm  of  Boss  and  Ogilvie,  apply  to  these  bankers  for 

money ;  not  to  be  in  their  hands  probably  or  by  intendment  for 

the  uses  of  the  will ;  neither  of  them  appearing  to  be  dealing  as 

executors;    but,  having  in  their  business  as  army  agents  an 

account  with  the  bankers,  they  deposit  the  securities  of  the 

testator  for  the  purpose  of  procuring  credit  to  themselves  in 

that  concern,  which  *they  carried  on,  and  enabling  themselves       [  *^^  3 

to    continue  their  transactions  in  that  character  with  those 

bankers. 

It  may  be  useful  on  this  occasion  to  advert  to  the  most 
material  cases  upon  this  subject :  not  only  as  a  collection  of 
authority,  to  which  we  may  resort,  but  also  as  it  will  enable  us 
justly  to  appreciate  the  value  of  several  general  propositions, 
which  appear  laid  down  in  most  unqualified  terms,  as  to  the 
power  of  executors  in  law  and  equity  over  the  assets ;  and  to 
ascertain,  whether  those  general  doctrines  are  as  true,  as  they 
are  generally  expressed. 

[His  Lordship  then  referred  to  a  great  number  of  cases  at 
length,  which  it  is  no  longer  necessary  to  refer  to  for  the  purpose 
of  the  report  and  continued  :] 

The  last  case,  Hill  v.  Simp8on,j:  is  also  very  material;  on  [  ico  ] 
which  the  Master  of  the  Bolls  observes,  justly,  that  for  the 
first  time  he  was  of  opinion,  that  a  general  pecuniary  legatee 
had  a  right  in  equity  to  follow  the  assets:  Lord  Hardwickb 
having  frequently  considered  it  as  doubtful,  whether  even  in  the 
excepted  cases  any  one  except  a  creditor,  or  a  specific  legatee, 
could  follow  them.  I  concur  in  the  principle,  laid  down  by  the 
Master  of  the  Bolls  ;  and  cannot  conceive,  why  in  a  case, 
falling  within  the  exception,  a  creditor  and  a  specific  legatee 
should  be  able  to  follow  the  assets;  and  not  a  pecuniary  or 

t  6  B.  B.  105  (7  Ves.  152). 
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H'Leod      residuary  legatee.    The  case  of  a  residuary  legatee  is  stronger 

Druhiiokd.  ^^^^  ^^^^  ^^  ^  pecuniary  legatee.     It  is  said  mFarry.  Neicman^^ 

that  the  residuary  legatee  is  to  take  the  money,  when  made  up  : 

but  I  say,  he  has  in  a  sense  a  lien  upon  the  fund,  as  it  is ;  and 

may  come  here  for  the  specific  fund.    If  it  is  wrong,  as  against 

£  •170  ]  a  *creditor,  for  the  executor  to  apply  the  fund  in  payment  of  his 
own  debt,  why  is  it  not  equally  wrong,  both  in  law  and  equity,  to 
allow  a  third  person  wilfully  and  fraudulently  to  take  from  the 
executor  that  money,  which  in  his  hands  the  residuary  legatee 
can  call  for,  as  the  specific  property  of  the  testator  ? 

Then  came  this  case,  now  before  me  on  appeal.  It  seems  to 
have  been  considered  sufficient  to  establish,  that  the  transfer 
was  not  a  pledge  for  an  antecedent  debt.  I  cannot  hold,  that 
it  is  competent  to  an  executor,  even  against  a  pecuniary  or 
residuary  legatee,  to  go  to  a  banker  immediately  after  the 
testator's  death ;  and  to  pledge  the  property  of  the  testator  in 
consideration  of  a  loan,  to  be  then  made ;  if  the  circumstances 
shew,  that  the  banker  knew,  he  was  lending  the  moiiey  to  that 
person  in  such  a  manner  not  to  be  applied  conformably  to  the 
duty  of  the  executor;  or,  as  in  the  instance  of  the  future 
advances  to  Mrs.  Tyler,  though  bond  fide,  not  in  the  character  of 
executor,  but  as  a  trader,  without  any  connection  with  that 
character.  If  there  was  nothing  more  in  the  case,  it  is  very 
difficult  to  admit  the  proposition,  that  the  banker  could  have 
received  a  deposit  of  these  bonds,  knowing  them  to  be  such, 
from  these  persons,  as  security  for  a  debt,  then  to  be  contracted ; 
but  the  nature  of  the  contract  itself,  the  circumstance,  that 
their  own  property  was  also  delivered  over,  and  other  circum- 
stances, shewing,  that  the  loan  was  made  to  them,  not  as 
executors,  but  as  army-agents.  The  Master  of  the  Bolls 
truly  observes,  that  there  is  a  great  difference  between  advanc- 
ing money  at  the  time  upon  securities,  and  taking  a  security  in 
discharge  of  an  antecedent  debt :  but  that  is  by  no  means  con- 
clusive. The  argument  is  carried  nearly  to  this  extent ;  that  a 
person,  lending  money  at  the  time  upon  the  deposit  of  the 
securities,  can  hardly  be  supposed  to  mean  fraud ;  as  there  is  no 
{ *I71  ]      temptation  *to  fraud.    Admitting  however,  that  the  bankers 

t  2  E.  E.  479  (4  T.  E.  621). 
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had  no  other  motive  for  the  advance  npon  such  a  deposit  than  M'Leod 
they  generally  have,  if  it  appears  in  the  transaction  itself,  that  dbummokd. 
the  borrower  is  about  to  apply  the  money  so  raised  on  the 
testator's  property,  to  objects,  with  which  his  affairs  have  no 
connection,  I  should  hesitate  to  say,  that,  as  the  temptation  was 
so  slight,  this  Court  would  not  examine,  whether  that  was  not  a 
most  inequitable  transaction  with  reference  to  the  persons, 
entitled  to  that  property. 

I  think,  however,  that  this  decree  ought  to  be  afiBrmed.     The 
circumstances,  that  make  it  dangerous  to  disturb  the  decision, 
are  these.     The  testator  died  in  1786  ;  and  the  bill  was  filed  in 
1804  by  persons,  not  stating  any  interest  in  themselves  in  this 
property  ;  hardly  stating  a  duty  to  be  executed  on  their  part,  as 
executors,  for  some  persons,  interested  in  it,  not  appearing  on 
the  record ;  representing,  that  the  plaintiffs  placed  their  confi- 
dence in  these  two  executors,  residing  in  England,  in  this  sense ; 
that  during  that  period  they  would  not  have  any  concern  in  the 
administration ;   or  even  prove  the  will  until  after  the  bank- 
ruptcy.   Farther,  this  is  a  case,  in  which  Boss  and  Ogilvie  being 
the  only  acting  executors,  no  transaction  with  reference  to  the 
testator's  property  took  place  until  the  end  of  the  year  1792 :  six 
years  and  a  half  after  the  testator's  death ;  the  parties  represent- 
ing, that  an  account  was  kept  between  themselves  and  the  estate ; 
upon  which  they  were,  or  might  be,  frequently  in  advance.    If 
there  are  any  other  persons,  interested  in  this  property,  they  are 
not  before  me :  if  any,  upon  whom  a  duty  was  imposed  with 
reference  to  it,  they  never  interfered,  from  the  testator's  death, 
in  1786,  to  1801 :  a  period  of  fourteen  years ;  in  which  these 
repeated  pledges  were  made.    This  is  also  a  case,  in  which  the 
bankers  had  not,  as  in  Scott  v.  Tyler,  any  previous  knowledge 
*of  the  property ;  which  in  that  case  remained  in  their  hands       [  ♦i72  ] 
from  the  time  of  the  deposit  unconverted  for  any  purpose,  until 
taken  out  for  that  purpose :  but  this  property  was  six  years  and 
a  half  after  the  testator's  death  transmitted  by  these  executors 
in  pledge ;  returned  some  years  afterwards ;  again  pledged  the 
following  year  ;  and  again  returned.    Has  this  Court  ever  said, 
that  a  deposit  under  such  circumstances  could  be  disturbed  at 
the  instance,  not  of  legatees  of  any  kind,  but  of  co-executors ; 
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M'Leod  who  did  not  interfere  in  the  affairs  of  the  testator  daring  four- 
Dkummond.  ^^^^  years  ?  This  appears  to  me  to  be  a  much  stronger  case 
than  any,  in  which  this  Court  has  interposed  against  the  act  of 
an  executor ;  and  upon  these  grounds  I  do  not  disturb  this 
deposit :  but  I  do  not  decide,  or  give  any  opinion,  how  far,  if  the 
title  to  these  bonds  was  nothing  more  than  deposit,  any  thing 
can  be  done  to  improve  the  title,  with  reference  either  to  these 
executors,  or  other  persons,  interested  in  the  estate ;  who  are 
not  before  me :  if  they  were,  I  should  be  obliged  to  consider  the 
principles,  stated  by  the  Master  of  the  Eolls  in  Elliot  v. 
Merriman,\  by  Lord  Kenyon  in  Bonny  v.  Ridrfardyl  and  by  Lord 
Alvanley,  in  Andrew  v.  Wrigley,%  the  only  material  case  that  I 

have  omitted. 

The  decree  was  affirmed. 


1810.  HAETOPP  V.  HARTOPP. 

Avg,  7.  (n  Vesey,  184-192.) 

Z~~Z  Ademption  of  a  legacy  by  a  parent  to  a  child  by  a  portion  of  the  same 

Gra\t  M  IL  amount,  though  with  some  circumstances  of  difference. 

'  ,*  *  '  Whateyer  is  wanting  to  shew  the  consideration,  and  from  whom  it 

[  18^  J  moves,  may  be  supplied  by  evidence  dehor b  the  deed ;   where  such 

evidence  does  not  contradict  the  deed. 

Edward  Hartopp  Wiglby  by  his  will,  dated  the  13th  of  May, 
1796,  gave  the  sum  of  8,0002.  sterling  as  and  for  the  portions  of 
his  daughter  Juliana  Hartopp  Wigley,  William  Evans  Hartopp 
Wigley,  and  of  such  other  child  or  children,  if  any,  who  might 
be  hereafter  bom  in  his  lifetime  or  within  due  time  after  his 
death,  to  be  equally  divided  between  them,  and  to  be  a  vested 
interest  in  them  respectively  at  the  time  or  times  following : 
(that  is  to  say)  if  a  daughter  on  her  attainment  of  the  age  of 
twenty-one  years,  or  on  the  day  of  her  marriage  with  consent  of 
her  guardian :  but,  if  his  said  present  or  any  future  daughter 
should  marry  without  such  consent,  then  her  portion  should  not 
be  vested  until  her  attainment  of  the  age  of  twenty-one ;  and  he 

t  Barnard,  Ch.  Rep.  78 ;  2  Atk.  41.  ||  LtighUm  v.  Leighton  (1872)  L.  B. 

t  At  the  Bolls,   drd  Dec.,   1784.  18  Eq.  458,  43  L.  J.  Ch.  594,  and 

Cited  2  Br.  0.  C.  438,  4  Br.  C.  C.  138.  see  post,  p.  133. 
S  4  Br.  C.  C.  125. 
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willed,  ihat  the.  share  or  portion  of  his  said  youngest  and  any     habtopp 

Mm 

after-bom  son  as  aforesaid  should  be  vested  in  him  or  them     habtopp. 

respectively  at  the  attainment  of  the  age  of  twenty-one  years ; 

and  in  case  any  or  either  of  his  said  present  daughter  *and      [  *185  ] 

younger  son  and  such  after-bom  child  or  children  as  aforesaid 

shall  die  without  attaining  a  vested  interest  in  any  part  of  the 

afore-mentioned  sum  of  8,00OZ.  as  aforesaid,  then  he  willed,  that 

the  share  of  such  child  or  each  and  every  such  child  so  dying 

shall  accrue  and  belong  to  the  survivors  or  survivor  or  others  or 

other  of  them ;  and  shall  be  vested  at  the  same  time  with  his, 

her,  or  their,  original  share  or  shares ;  and  be  equally  divided 

I)etween  them,  if  more  than  one  ;  and  that  the  like  share,  chance 

of  accruer  and  survivorship  shall  extend  to  such  surviving  shares, 

as  before  expressed  concerning  the  original  shares ;   and  he 

farther  directed,  that  in  case  by  the  death  of  his  present  eldest 

son  his  said  present  younger  son  should  succeed  to  his  estates, 

before  he  should  have  attained  the  age  of  twenty-one  years,  his 

share  of  the  above-mentioned  sum  of  8,000Z.  should  go  over  to 

his  sister  or  sisters  and  younger  brother  or  brothers,  if  any, 

in  the  same  manner  as  if  he  had  died  under  age ;  and  so  in  like 

manner  if  any  other  son  hereafter  to  be  bom  shall  succeed  to  his 

(the  testator's)   said  estate   before  attaining  the   said  age  of 

twenty-one  years :  Provided  always  that  notwithstanding  he  had 

thereby  deferred  the  vesting  of  his  said  children's  portions  until 

such  respective  ages  and  times  as  above-mentioned,  the  same 

should  carry  interest  from  his  death  at  the  rate  of  5L  per  cent. 

per  annum ;  and  he  declared,  that  it  should  be  lawful  for  his 

executrix,  &c.  to  advance  and  apply  a  competent  part  of  the 

interest  and  annual  proceeds  of  each  child's  presumptive  share 

of  the  afore-mentioned  sum  for  his  or  her  maintenance,  clothing 

and  education ;    and  that  the  residue  of  such  interest  should 

accumulate  and  be  added  to  the  principal  of  such  respective 

shares,  and  be  invested  therewith  in  manner  after-mentioned ; 

and  he  farther  empowered  his  said  executrix,  &c.  to  advance  any 

part,  not  exceeding  one-third  part  of  the  principal  share,  which  his 

present  or  any  after-bom  younger  son  or  sons  should  for  the  time 

bemg  be  presumptively  entitled  to  on  coming  of  *age,  during  the      [  *186  ] 

mmohty  of  such  eon  or  sons ;  and  to  apply  the  same  in  buying 

R.E. — ^VOL.  XI.  B 
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Hartopp  him  or  them  a  commission  in  the  army,  or  establishing  such  son 
Haetopp.  or  sons  in  any  profession  or  business ;  and  in  order  to  make  the 
fortunes  of  his  said  daughter  and  present  younger  son  as  equal 
as  may  be,  the  former  being  entitled  to  a  greater  proportion  than 
the  latter  of  the  money  already  arisen  and  received  from  the 
rents  of  the  estates  at  Freeby,  he  gave  the  sum  of  500Z.  sterling 
as  and  for  an  addition  to  the  portion  hereinbefore  provided  or 
intended  for  his  said  younger  son  William  Evans  Hartopp 
Wigley ;  and  to  be  a  vested  interest  in  and  to  be  payable  to  him 
at  the  same  time  with  his  share  of  the  afore-mentioned  sum  of 
3,000Z. ;  and  in  case  of  his  dying  under  age  to  go  over  to  the 
same  person  or  persons  as  shall  eventually  be  entitled  to  such 
share,  and  to  carry  interest  from  the  testator's  death  after  the 
like  rate  and  in  like  manner,  and  such  interest  to  be  applicable 
for  the  same  purposes  as  already  expressed  concerning  the  said 
sum  of  8,0002.  and  the  interest  thereof ;  and  the  testator  charged 
the  residue  of  his  personal  estate  and  also  certain  real  estates 
with  the  payment  among  other  things  of  the  said  two  sums  of 
3,000/.  and  500Z. 

By  indentures  of  lease  and  release,  dated  the  17th  and  18th  of 
May,  1808,  reciting  a  settlement,  made  in  1782,  in  consideration 
of  the  marriage  of  Edward  Hartopp  Wigley  and  Juliana,  his  wife, 
by  which  several  estates  were  limited  to  Edward  Hartopp  Wigley 
for  life ;  with  remainder  subject  to  a  term  of  500  years,  to  the 
use  of  Edward  Hartopp,  the  eldest  son,  in  tail  male;  with 
remainders  over  :  and  that  the  trust  of  the  term  was  to  receive 
the  sum  of  2,000Z.  for  the  portion  of  William  Evans  Hartopp 
Wigley,  payable,  as  therein-mentioned,  after  the  death  of  Edward 
Hartopp  Wigley,  with  interest  from  his  death,  it  was  witnessed, 
that,  in  consideration  of  a  marriage  between  Edward  Hartopp 
and  Anna  Eleanor  Wrey,  Edward  Hartopp  Wigley  and  Edward 

1  *187  ]      Hartopp  conveyed  Dalby  House,  with  other  estates  *in  Little 

Dalby,  comprised  in  the  settlement  of  1782,  to  the  intent  that  a 
recovery  might  be  suffered ;  to  enure  as  to  the  mansion-house 
and  premises  in  Little  Dalby  to  the  use  of  trustees  for  600 
years ;  and  after  the  expiration  of  that  term,  and  subject  there- 
to, to  other  uses;  and  it  was  declared,  that  the  term  of  600 
years  was  so  limited  to  the  defendants  Simpson  and  Fowke  upon 
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trust  by  mortgage  or  sale  or  other  disposal  of  the  premises,  &c.     Habtopp 

Mm 

to  raise  the  sum  of  2,100{.  for  William  Evans  Hartopp  Wigley ;  habtopp. 
to  be  a  vested  interest  in  him  forthwith  on  the  commencement  of 
the  said  term  of  600  years ;  and  to  be  paid  to  him  or  his  represen- 
tatives on  the  23rd  of  October  (when  he  would  attain  twenty-one,) 
with  interest  from  the  commencement  of  the  term  after  the  rate  of 
41.  per  cent,  per  annum ;  and  which  said  sum  of  2,100{.  was 
thereby  declared  to  be  in  satisfaction  of  a  debt  due  to  the  plain- 
tiff from  his  father,  Edward  Hartopp  Wigley,  as  therein  men- 
tioned :  and  also  in  the  case  and  event  of  the  plaintiff  surviving 
his  father  Edward  Hartopp  Wigley,  and  not  otherwise,  by  all  or 
any  of  the  ways  and  means  before-mentioned,  &c.  to  raise  and 
levy  the  farther  sum  of  8,500^  for  the  plaintiff ;  to  be  a  vested 
interest  in  him  on  the  decease  of  said  Edward  Hartopp  Wigley ; 
and  to  be  paid  within  six  calendar  months  then  next  following, 
but  without  interest. 

Juliana  Wigley,  the  wife  of  the  testator,  died  in  his  life ;  and 
he  died  on  the  80th  of  June,  1808. 

The  bill  was  filed  by  William  Evans  Hartopp  Wigley,  the  only 
surviving  younger  child  of  the  testator,  his  daughter  Juliana 
Hartopp  Wigley  having  died  in  his  life,  against  Edward 
Hartopp,  the  eldest  son,  and  the  trustees  of  the  term ;  praying, 
that  the  trusts  of  the  will,  as  far  as  regards  the  two  legacies  of 
8,000/.  and  500/.  may  be  performed ;  and  that  he  may  also  be 
decreed  to  be  entitled  to  the  said  provision  of  8,500/.  under  the 
trust-term  created  by  the  marriage  settlement,  &c.  ^ 

The  answer  submitted,  that  the  provision,  made  for  the  plain-       [  188  ] 
tiff  under  the  settlement,  ought  to  be  considered  as  an  ademp- 
tion of  and  substitution  of  the  said  two  legacies  of  8,000/.  and 
500/. 

The  defendant  went  into  parol  evidence.  The  solicitor,  who 
prepared  the  deeds  of  1808,  by  his  depositions  stated,  that 
during  the  treaty  for  the  marriage  in  1807  the  testator  desired 
the  deponent  to  bring  his  will ;  and,  asking,  whether  the  plain- 
tiff would  not  in  consequence  of  his  sister's  death  have  under  the 
^ill  8,000/.  from  the  testator's  unsettled  property,  and  being 
answered  in  the  afiSrmative,  inquired,  what  was  due  to  the  plain- 
tiff in  respect  of  the  Freeby  rents,  in  the  county  of  Leicester ; 

B  2 
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Habtopp  which  belonged  to  the  testator  and  his  children  jointly,  but  had 
itabtopp.  ^^^  wholly  received  by  the  testator ;  and  also  what  debts  the 
testator  owed  on  security.  Being  informed,  that  the  probable 
amount  of  the  former  was  about  2,100Z.,  he  desired  to  have  an 
account  in  writing  of  these  particulars,  and  of  what  the  plaintiff 
would  be  entitled  to  under  his  will ;  and  said,  his  intention  was, 
that  the  defendant  should  undertake  to  pay  the  whole  of  the 
money  to  the  plaintiff,  to  be  charged  upon  the  settled  estates  : 
the  2,1002.,  which  he  called  the  debt,  to  be  paid  upon  the  plain- 
tiffs coming  of  age  :  he,  the  testator,  himself  paying  the  interest 
of  it  during  his  own  life  ;  and  the  legacies  (meaning  the  8,000L 
and  5002.)  9  being  the  term  he  then  and  always  afterwards  used, 
when  speaking  of  those  sums,  to  be  paid  at  his  (the  testator's) 
death ;  just  as  they  would  be  under  the  will.  The  deponent 
observing,  that  upon  the  same  principle  those  sums  would  not 
carry  interest  in  the  mean  time,  and,  if  the  plaintiff  died  before 
the  testator,  would  not  be  payable  at  all,  the  testator  replied, 
*'  certainly ; "  as  that  was  exactly  what  he  meant :  it  being  in 
fact  the  legacies,  only  put  in  another  shape. 
[  180  ]  The  deponent  farther  stated,  that  the  testator  fully  under- 

stood, that  the  plaintiff  would  have  the  2,0002.,  provided  for 
younger  children  under  the  marriage-settlement ;  and  desired 
the  deponent  to  explain  the  whole  to  the  defendant ;  who  after- 
wards told  the  deponent,  he  had  consented  to  the  charge  rather 
than  come  to  an  open  breach  with  the  testator ;  who  might  have 
defeated  his  pending  treaty  of  marriage.  The  testator  by  letter 
desired  the  deponent  to  advise  with  the  defendant  on  the  best 
means  of  securing  the  plaintiffs  money  :  5,600Z.  ;  observing, 
that  it  had  been  agreed  on  between  him  (the  testator)  and  the 
defendant  to  be  charged  on  the  settled  estates ;  (stating  the  cor- 
respondence on  that  subject ; )  that  the  defendant  had  instruc« 
tions  to  state  such  charge  to  the  friends  of  Miss  Wrey;  and 
accordingly,  when  the  scheme  of  the  settlement  was  drawn  out, 
it  was  expressly  stated,  that  the  settled  estates  were  to  be 
charged,  besides  the  2,000Z.  they  were  already  subject  to,  with 
the  farther  sums  of  2,100Z.  and  8,500Z.  for  the  benefit  of  the 
plaintiff  under  the  will,  and  according  to  the  contingencies, 
which  had  been  proposed  by  the  testator,  and  acceded  to  by  the 
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defendant.  The  deponent  mentioned  to  the  testator,  that,  habtopp 
thongh  there  was  no  impropriety  in  the  settlement  stating  the  habtofp. 
2400/.  to  be  in  discharge  of  a  debt,  actually  due  to  the  plaintiff, 
(meaning  his  share  of  the  Freeby  rents)  there  certainly  would  be 
in  alluding  therein  to  the  will  of  a  person,  still  living,  by  stating 
the  3,500Z.  as  in  lieu  of  legacies ;  and  suggested  either  a  new 
will,  omitting,  or  a  codicil  to  revoke,  them.  The  testator 
assented  ;  and  said,  the  former  would  be  done  soon ;  and  in  the 
mean  time  they  all  knew,  what  was  meant.  Upon  the  execution 
of  the  deeds  the  testator  repeated  his  satisfaction  respecting  the 
2,100{.  and  8,500Z. ;  talked  again  of  the  arrangement  of  his 
affairs;  saying,  that  he  was  not  quite  prepared,  having  been 
unwell,  to  give  the  deponent  the  particulars  of  his  will ;  when 
the  deponent  on  account  of  the  delay  said,  it  would  be  better  *to  [  ♦loo  ] 
have  a  short  codicil  executed,  when  the  charge  should  have  been 
completed  by  the  defendant's  marriage,  merely  to  revoke  the 
legacies  of  3,0002.  and  500Z. ;  stating,  that  the  sums  were  other- 
wise provided  and  secured  for  the  plaintiff.  The  testator 
assented ;  and  the  deponent  accordingly  should  have  prepared 
such  a  codicil,  had  not  the  illness  and  death  of  the  testator 
prevented  it. 

Mr.  Richards  and  Mr.  ShadweU,  for  the  plaintiff,  opposed 
the  admission  of  the  evidence ;  observing,  that  in  all  these  cases 
evidence  was  first  introduced  to  repel  a  presumption,  previously 
raised :  but  in  this  instance,  no  presumption  being  raised  by  a 
double  portion  from  the  father,  there  was  no  ground  for  intro- 
ducing evidence. 

Serjeant  Palmer  and  Mr.  WingfieU^lot  the  defendant,  referred 
to  the  various  cases!  of  presumed  satisfaction ;  the  weakest  that 
of  a  debt :  X  the  strongest  that  of  a  child,  claiming  a  double 
portion ;  and,  as  to  the  parol  evidence,  Coote  v.  Boyd ;  §  where 
the  evidence  was  offered  in  support  of  the  presumption ;  as  Lord 
Thurlow  said,  that  when  it  is  laid  down,  that  evidence  is  admis- 

t  See  Benffough  y.  WalkeTy  10  B.  B.      241  (11  Yesey,  542). 
106  (15  Vee.  507).  §  2  Br.  C.  0.  521. 

t  See  Wailace  v.  Fomfrd,  8  B.  B. 
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Habtopf     Bible  on  one  aide,  it  must  be  so  on  the  other :  and  they  con- 

at 

Habtopp.     tended,  that  clearly  it  is  admissible  to  show  the  nature  of  the 
transaction. 

1810.        The  Master  of  the  Rolls  : 

Avff.  7. 

The  question  is,  whether  the  plaintiff  be  entitled  both  to  the 

sum  of  8,500Z.,  given  by  the  will  to  the  younger  children,  and  to 
the  like  sum,  provided  for  him  by  the  settlement ;  or  whether 
the  portions,  given  by  the  will,  are  not  adeemed,  or  satisfied,  by 
[  *191]  the  provision,  made  *by  the  settlement.  Though  the  amount  of 
the  sums  is  the  same,  there  are  some  circumstances  of  differ- 
ence. Neither  is  to  take  effect  in  possession  until  the  father's 
death:  but  the  legacy  is  to  vest  in  possession  at  the  age  of 
twenty-one  or  previous  marriage  of  daughters  with  consent ; 
with  interest  from  the  father's  death:  the  provision  by  the 
settlement  being  payable  within  six  months  after  his  death  with- 
out interest.  The  direction  as  to  maintenance  and  advancement 
out  of  the  legacy,  during  the  time  it  is  contingent,  could  have  no 
application  to  the  provision  by  the  settlement ;  to  be  raised  only 
in  the  event  of  the  plaintiff's  surviving  his  father ;  and  in  that 
event  payable  within  six  months  after  the  father's  death,  without 
interest.  Upon  the  whole  it  is  not  clear,  which  is  most  advan* 
tageous  for  the  objects  of  the  provision  :  but  the  balance  against 
the  last,  if  any,  is  not  such  as,  independently  of  other  grounds 
will  warrant  me  to  hold,  that  the  one  provision  cannot  be  a 
satisfaction  for  the  other. 

It  is  settled,  that  in  the  case  of  double  provisions  by  a  father 
for  a  child,  slight  circumstances  of  difference  are  not  to  be 
regarded :  at  least,  where  the  question  is,  not,  whether  a  bounty 
IS  meant  to  satisfy  a  debt ;  but  whether  one  bounty  is  to  be  sub- 
stituted in  the  place  of  another.  That  the  second  provision  is  in 
this  case  a  bounty  as  much  as  the  first  cannot  be  denied :  the 
plaintiff  not  having  given  any  consideration  for  the  charge  in  his 
favour.  But  it  was  not  by  the  act  of  the  father  alone,  but  by 
the  concurrent  act  of  him  and  the  eldest  son,  that  the  provision 
was  made.  It  was  therefore  contended  for  the  plaintiff,  that,  as 
it  does  not  appear,  that  the  father  was  the  author  of  both,  or 
that  both  are  to  be  borne  by  his  estate,  this  is  not  a  case,  in 
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which  the  presumption  against  double  portions  can  have  any  Habtopp 
application.  On  the  other  side  evidence  is  offered  to  shew,  that  haetopp. 
the  intention  of  all  parties  was  to  substitute  the  charge  in  the 
room  of  the  legacy ;  and  that  the  father  bargained  for  such  a 
substitution ;  *as  the  condition,  on  which  he  agreed  to  concur  in  [  ♦192  ] 
the  settlement.  The  admissibility  of  such  evidence  was  objected 
to  by  the  plaintiff ;  and,  notwithstanding  the  cases,  that  were 
cited,  I  doubt,  whether  strictly  it  be  competent  in  the  first 
instance  to  give  evidence  of  declarations  of  an  intention  to  sub- 
stitute one  provision  for  the  other.  But  I  conceive  it  may  be 
shewn  by  extrinsic  evidence,  who  is  the  author  of  a  gift,  where 
that  does  not  appear  on  the  face  of  the  transaction.  Whatever 
is  wanting  to  show  the  consideration,  and  from  whom  it  moves, 
may,  I  apprehend,  be  supplied  by  evidence  dehors  the  deed ; 
where  such  evidence  does  not  contradict  the  deed.  In  the 
present  case  the  probability,  independently  of  any  extrinsic 
evidence,  is,  that  it  was  the  father,  who  bargained  for  this 
charge  in  favour  of  his  younger  son.  The  evidence  clearly 
shews  that  to  have  been  the  case ;  and  proves  that  he  made  it  a 
condition  of  his  concurring  in  the  settlement.  The  father  is 
thus  in  effect  the  sole  author  of  both  provisions.  By  concurring 
in  the  settlement,  which  he  was  not  bound  to  do,  and  giving  up 
his  life-interest  in  a  part  of  the  estate;  and  subjecting  other 
part  to  an  annuity ;  which  might  fall  upon  it  in  his  lifetime,  he 
became  a  purchaser  of  the  second  provision,  which  makes  the 
case  the  same  as  if  it  came  directly  out  of  his  own  estate.  Then 
excluding  all  declarations  of  actual  intention,  the  presumptive 
intention  is  a  substitution  of  the  S,500{.,  thus  provided  by  the 
father's  means  for  the  younger  son  in  the  room  of  the  very  same 
sum,  given  by  the  will. 

The  hill,  as  far  as  it  sought  payment  of  the  sum 
given  by  the  wiU,  was  dismissed. 


56  1809.    CH.    17  VESEY,  198—194.  [b-k- 


1809.  BUTTON  V.  MOEEISON.t 

^*Ly  sf^  (17  Voeey,  193-211.) 

jglQ  The  interest  of  a  partner  is  his  share  of  the  surplus,  subject  to  all  the 

July  24.  partnership  accounts.    By  his  bankruptcy  his  interest  is  devested  and 

vests  in  his  assignees  by  relation  to  the  act  of  bankruptcy.    Therefore 

Eldon^  L.C.  creditors  of  the  iirm  cannot  have  execution  against  the  joint  property 

r  193  7  subsequently  to  the  bankruptcy  of  a  member  of  the  firm,  but  the  joint 

property  must  be  rateably  applied  among  all  the  joint  creditors  of  the 
firm. 

In  the  year  1806  Robert  Eumbold,  Robert  Button,  the 
younger,  and  James  Houghton  carrying  on  business  as  mer- 
chants and  co-partners,  having  shipped  goods  on  an  adventure 
to  New  Orleans,  which  proved  unfortunate,  called  a  meeting  of 
their  creditors  ;  and  by  indenture,  dated  the  17th  of  December, 
[  *19^  ]  1806,  they  assigned  to  *the  plaintiiBfs  all  and  singular  the  goods, 
wares,  iaerchandize,  and  effects,  so  shipped  from  England,  as 
aforesaid,  which  had  not  been  sold,  and  the  produce  of  such  part 
as  had  been  sold,  and  disposed  of,  all  goods,  wares,  and  mer- 
chandizes, shipped  or  consigned  back  in  return  for  the  same, 
together  with  all  invoices,  policies,  bills  of  lading,  and  other 
papers,  relating  thereto ;  upon  trust  to  sell  and  dispose  of  such 
of  the  said  goods  as  were  unsold,  and  to  get  in  and  collect  the 
property  so  assigned ;  and  they  constituted  the  plaintiffs  Dutton, 
and  Gilgrest,  and  Mead,  since  deceased,  their  attorneys  for  that 
purpose ;  and  it  was  declared,  that  the  trustees  should  stand 
possessed  of  the  property  so  assigned,  after  payment  ^of  the 
expenses  of  the  trust,  to  pay  and  divide  the  several  debts  due 
from  them,  said  Robert  Rumbold,  Robert  Button  the  younger, 
and  James  Houghton,  to  plaintiffs  Button  and  Gilgrest  and  the 
several  other  creditors,  parties  to  said  indenture,  by  an  equal 
pound-rate,  according  to  the  amount  of  their  respective  debts ; 
and  to  pay  the  amount,  if  any  should  remain,  unto  Rumbold, 
Button  the  younger,  and  Houghton,  in  equal  shares.  The  deed 
contained  a  proviso,  that  in  case  all  the  joint  creditors,  whose 
debts  amounted  to  upwards  of  20Z.,  should  not  execute  the 
indenture  by  the  time  therein  mentioned  or  a  commission  of 

t  Also  reported  in  1  Rose,  Bank.  Gas.  213.  In  reKeUon  (1868)  L.  B.  4  Ch.  125. 
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bankruptcy  Bhoold  issne  in  the  mean  time,  the  said  indenture      Dnrroir 
should  be  void.  Morrisoit. 

This  deed  was  executed  by  Bumbold :  but  one  of  the  partners 
never  executed  it.  Several  of  the  creditors,  but  not  all  to  the 
amount  of  upwards  of  201.,  having  executed  it  within  the  time,  - 
some  of  those,  who  had  not,  attached  in  the  Court  of  the  Lord 
Mayor  of  London  the  trust-property  in  the  hands  of  Dutton,  the 
trustee,  and  though  notice  was  served  on  them,  that  a  docket 
had  been  struck,  and  a  commission  of  bankruptcy  would  be 
forthwith  issued  on  an  act  of  bankruptcy  antecedent  to  *such  [  *iOo  ] 
attachments,  they  proceeded  ;  and  on  the  10th  of  May  obtained 
verdicts  in  the  attachments ;  and  entered  up  judgment. 

A  commission  of  bankruptcy  issued  against  Bumbold  alone, 
dated  the  10th  of  May,  on  the  petition  of  a  joint  creditor,  who 
had  not  executed  the  trust-deed ;  and  Bumbold  was  declared  a 
bankrupt  upon  an  act  of  bankruptcy,  prior  to  the  executions  and 
attachments ;  viz.  by  his  execution  of  the  indenture  of  assign- 
ment, and  proof,  that  the  premises,  thereby  assigned,  comprised 
the  whole  of  his  estate  and  effects  ;  and  a  provisional  assignment 
was  executed. 

The  bill  was  filed  by  the  two  surviving  trustees  in  the  deed, 
and  the  provisional  assignee  under  the  commission ;  charging, 
that  the  trust-money  in  the  hands  of  the  plaintiffs  being  the 
joint  estate  of  Bumbold,  Dutton,  and  Houghton,  is  now  by 
reason  of  the  bankruptcy  of  Bumbold  and  the  absence  from  the 
kingdom  of  the  other  partners,  payable  to  the  assignees  under 
the  commission,  to  be  applied  in  satisfaction  of  the  joint  debts  ; 
and  prayed  an  injunction  against  execution  under  the  attach- 
ments, and  that  the  trust-money  in  the  hands  of  the  surviving 
trustees  under  the  trust-deed  may  be  paid  into  Court,  or  to  the 
other  plaintiff,  the  provisional  assignee  under  the  commission, 
for  the  benefit  of  the  joint  creditors. 

[An  objection  as  to  the  sufficiency  of  the  alleged  act  of  bank- 
ruptcy was  relinquished  upon  proof  of  other  acts  of  bankruptcy 
committed  by  Bumbold,  in  October,  1805 :  but  in  the  course  of 
his  observations  when  dealing  with  that  objection  the  Lord 
Chancellor  observed  (at  p.  198)  that ''  Courts  of  Justice  acquired 
the  right  to  treat  men  as  bahkrupts  by  Parliamentary  authority 
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DuTTON     and  by  that  alone,"  and  he  described  the  law  as  "  perfectly  settled 
MoBBiBox.    ^^^^  nothing  is  an  act  of  bankruptcy,  though  the  consequences 

may  be  precisely  the  same,  except  YtheA  is  described  in  the 

statutes."] 

[  200  ]  Mr.  Hart  and  Mr.  Roupell,  for  the  plaintifiFs,  relied  on  the 

case  of  Barker  v.  Goodair,}    ♦    ♦     ♦ 

[  201  ]  Sir   Samuel   RomiUy    and    Mr.    William   Agar^    for    the 

defendants : 

*  *  The  effect  of  a  separate  commission  of  bankruptcy 
against  one  partner  is,  that  his  separate  property,  which,  as  far 
as  it  is  derived  from  the  joint  estate,  is  merely  his  share  of  the 
surplus,  after  satisfaction  of  the  joint  debts,  is  transferred  to  his 
assignees.  What  jurisdiction  has  a  court  of  equity  to  impeach 
the  right  of  the  creditor  under  a  judgment  against  those  specific 
effects  ?  A  commission  of  bankruptcy  may  be  considered  as  an 
action  and  execution  in  the  first  instance:  but  an  execution 
under  a  judgment  at  law  transfers  no  part  of  the  joint  property  ; 
merely  giving  a  right  to  an  account :  each  partner  having  an 
interest,  not  in  the  whole,  but  in  the  surplus  merely.  The  fund, 
against  which  judgment  has  been  obtained,  remains  entire ;  and 
the  bankruptcy  cannot  deprive  the  creditor  of  the  fruit  of  his 
judgment. 

1810.        The  Lord  Chancellor: 

July  24. 

The  report  of  the  case  of  Barker  v.  Goodair  correctly  repre- 

[  202  ]  sents  my  opinion,  that,  whatever  might  ultimately  be  done,  it  was 
fit,  that  the  rights  of  the  parties  under  the  circumstances  of  that 
case  should  be  judicially  decided  ;  and,  that  being  my  opinion,  I 
certainly  determined  nothing  upon  the  interlocutory  motion  but 
that  it  was  not  proper  to  let  the  property  go  out  of  the  power  of 
the  Court,  until  that  decision  could  be  obtained. 

The  present  case  is  this.  Three  persons,  in  partnership,  pro- 
pose to  convey  the  whole  of  their  property  (for  that  is  the  effect 
of  it)  to  trustees  in  trust  for  their  creditors ;  with  a  proviso  to  be 
void,  in  case  all  the  creditors  to  the  amount  of  above  201.  do  not 

t  8  B.  B.  89  (U  Yes.  78). 
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execute ;  or,  if  a  commisaion  of  bankruptcy  should  be  taken  out.  duttok 
In  truth  it  would  have  been  void,  if  it  had  been  actually  executed  mokbibon. 
according  to  the  intention.  All  the  creditors  to  the  amount  of 
above  202.  did  not  sign  the  deed ;  and  one  of  the  assignees  never 
executed.  The  biU  was  filed  upon  the  notion,  that  the  act  of 
bankruptcy,  to  be  insisted  upon  against  the  attachments,  was 
the  execution  of  this  deed  ;  and  upon  the  point  made,  when  the 
cause  came  on,  that  the  deed,  not  being  executed  by  all  the  three 
parties,  was  no  act  of  bankruptcy.  My  opinion  was,  that,  this 
deed  being  intended  for  execution  by  these  three  persons,  and 
being  incapable  of  being  executed  according  to  the  trust  unless 
by  those  three,  could  not  be  considered  as  an  act  of  bankruptcy. 
It  became  immaterial  however  to  consider  that;  as,  an  act  of 
bankruptcy  of  an  older  date  being  proved,  brought  the  case  to 
this ;  that  there  was  an  act  of  bankruptcy,  preceding  *  the  [  *203  ] 
verdicts  under  the  attachments,  on  the  10th  of  May,  and  a  com- 
mission actually  issued.  There  was  no  actual  execution  there- 
fore under  the  attachments  at  the  time  of  the  commission 
issued ;  and,  if  there  had  been,  it  was  immaterial. 

Under  these  circumstances  the  question  is,  what  is  the  effect  of 
the  conmiission,  the  attachments,  under  which  verdicts  of  even 
date  were  obtained,  and  the  preceding  act  of  bankruptcy:  I 
mean  the  act  of  bankruptcy,  committed  by  this  one  partner : 
whether  the  attaching  creditors,  who  have  succeeded  upon  the  plea 
of  fit7  debet  in  the  Mayor's  Court,  can  find  in  the  hands  of  the 
plaintiff  Button  that  property  of  the  three  partners,  against 
which  they  can  have  execution  entirely,  as  the  property  of 
the  three:  or,  if  not  to  be  considered  the  property  of  the 
three :  property,  to  which  the  title  is  such  as  among  the 
three,  that  such  a  creditor  can  take,  if  not  the  whole,  a  part 
of  it. 

This  question  has  been  in  a  degree  considered  in  two  or  three 
cases:  never  upon  the  hearing  of  a  cause.  In  Bristow  v.  Potts, \ 
upon  an  application  to  Lord  Louohbobouoh  for  an  injunction 
under  circumstances  altogether  the  same,  his  opinion  was,  that 
the  assignees  of  one  of  the  joint  debtors  had  no  equity  to  obtain 
an  injunction  against  the  creditors  of  all  the  debtors,  having 

t  In  Chancery,  28th  January,  1801.    Stated  8  B.  B.  91  (11  Yes.  81). 
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DuTTON  attached  the  property.  When  the  case  of  Barker  v.  Goodair  + 
MoBBisoK.  came  before  me,  I  thought  the  point,  as  I  do  still,  extremely 
important ;  and  I  could  not  satisfy  myself,  that  it  was  right  upon 
the  authority  of  Bristow  v.  Potts  to  refuse  the  injunction  in  that 
stage  of  the  cause.  The  difficulty  is  this.  If  previous  to  the 
[  ♦204  ]  plea  in  the  *  Mayor's  Court,  which  is  in  effect  to  try,  whether 
the  property  in  the  hands  of  the  garnishee  is  the  property  of  all 
the  debtors,  an  act  of  bankruptcy  is  committed;  by  one,  and  a 
commission  issues,  I  cannot  conceive,  the  plea,  that  the  property 
of  the  three  was  in  the  hands  of  the  garnishee,  could  be  made 
out  in  fact ;  as  by  the  act  of  bankruptcy  by  one,  previous  to  the 
attachment,  followed  by  a  commission,  the  interest  of  that  one 
passed  to  his  assignees ;  and  was  no  longer  his  interest.  It  is 
true,  if  the  issue  of  fact  in  the  Mayor's  Court  was  tendered 
previously  to  a  commission,  it  would  be  difficult,  perhaps  impos- 
sible, to  maintain,  that  the  plea  in  fact  would  not  be  made  good  ; 
as,  though  the  commission,  when  taken  out,  will  relate  to  the 
act  of  bankruptcy,  yet,  if  a  commission  should  not  be  taken  out, 
there  is  no  negative  of  the  fact,  that  this  was  the  property  of  the 
three.  If  however  a  commission  should  afterwards  issue  between 
verdict  and  execution  under  the  attachments,  the  verdict  giving 
a  right  to  execution  upon  the  property  of  the  three,  and  the 
intermediate  transaction  devesting  out  of  one  by  relation  to  the 
act  of  bankruptcy  his  interest  in  that  property,  the  question 
would  be,  whether  the  execution  could  lay  hold  of  the  property 
of  that  one ;  and  the  two  statutes  of  King  James,!  declare,  what 
it  was  not  necessary  to  enact,  when  it  was  once  determined, 
that  the  commission  should  relate  to  the  act  of  bankruptcy, 
that,  as  fi,  judgment,  if  not  executed  before,  or  if  executed  after, 
an  act  of  bankruptcy,  is  of  no  worth  as  against  the  creditors, 
so  an  attachment,  not  executed  before,  or  executed  after,  an  act 
of  bankruptcy,  as  against  the  creditors  affects  only  the  interest 
of  the  bankrupt. 
[  205  ]  That  being  the  effect  of  the  relation,  this  commission,  the 

moment  it  was  taken  out,  of  even  date  with  the  verdicts,  but 
founded  upon  an  act  of  bankruptcy  long  previous  to  any  suit  in 

t  8  B.  B.  89.  stat  21  James  I.  c.  19,  b.  9. 

X  Stat.  1  James  I.  c.  15,  s.  13; 
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the  Mayor's  Court,  in  October,  1805,  must  have  relation  to  that  Button 
act  of  bankruptcy ;  and  by  virtue  of  that  relation  must  vest  the  mobbison. 
property  of  this  individual  partner  in  his  assignees,  as  their  pro- 
perty from  that  time..  The  consequence  is,  that  this  plaintiff 
must  be  considered  as  having  in  his  hands  property,  not  of  the 
bankrupt  and  the  solvent  partners,  but  ^hich  was  to  be  disposed 
of,  as  it  was  just,  and  legal,  and  equitable,  not  as  their  property, 
but  as  the  property  of  the  assignees  and  the  two  solvent  part- 
ners ;  and  my  doubt  upon  the  case  of  Bristow  v.  Potts  f  was, 
whether,  if  that  was  not  the  property  of  the  two  partners.  Lord 
Louohborouoh's  conclusion,  in  effect  that  the  creditors  of  the 
two  debtors  should  have  execution  against  it,  as  if  it  had 
remained  their  property,  was  right;  and  I  still  think  that  a 
difficult  conclusion. 

Another  question  remains,  of  far  more  difficulty,  and  of  as 
much  importance  as  any  that  has  been  decided.    Where  a 
creditor  takes  out  execution  against  the  effects  of  an  individual, 
concerned  in  a  partnership,  it  seems  to  be  a  very  difficult  thing 
to  determine  with  certainty,  how  he  is  to  take  his  execution,  t 
The  old  cases,  if  they  are  to  govern,  go  in  this  simple  course ; 
that  the  creditor,  finding  a  chattel,  belonging  to  the  two,  laid 
hold  of  the  entirety  of  it ;  considering  it  as  belonging  to  the 
two ;  and,  paying  himself  by  the  application  of  one-half,  he  took 
no  farther  trouble.    It  is  obvious,  that  it  was  very  difficult  to 
maintain  this  as  an  equitable  proceeding ;  if  a  due  proceeding  at 
law ;  that  a  creditor  of  one  partner  should  without  any  attention 
to  the  rights  of  the  *  partners  themselves  take  one-half  of  a      [  •206  ] 
chattel  belonging  to  them ;  as  if  it  was  perfectly  clear,  that  the 
interest  of  each  was  an  equal  moiety.    On  the  other  hand  it  may 
be  represented,  that  the  world  cannot  know,  what  is  the  distinct 
interest  of  each;  and  therefore  it  is  better,  that  the  apparent 
interest  of  each  should  be  considered  as  his  actual  interest :  but 
courts  of  equity  have  long  held  otherwise ;  and  long  before  the 
case  of  Fox  v.  Hanbury  §  I  understand  this  Court  to  have  said, 
that  was  not  equitable ;  and  to  have  held,  as  is  the  constant 
course  at  present,  that  upon  an  execution  against  one  partner,  or 

t  8  B.  B.  91.  1890,  s.  23. 

I  See  now  the  Partnerahip  Act,         §  Cowp.  445. 


62  1810,    CH.    17  VESEY,  206—207.  [b.b. 

DuTTOK      the  qtiati  execution  in  bankruptcy,  no  more  of  the  property, 
MoRBisoK.    which  the  individual  has,  should  be  carried  into  the  partnership 
than  that  quantum  of  interest,  which  he  could  extract  out  of  the 
concerns  of  the  partnership,  after  all  the  accounts  of  the  part- 
nership were  taken,  and  the  effects  of  that  partnership  were 
reduced  into  a  dry  mass  of  property,  upon  which  no  person, 
except  the  partners  themselves  had  any  claim.     In  the  case,  sup- 
posed by  Lord  Mansfield,  a  bill  filed,  where  there  was  an  execu- 
tion at  law,  a  court  of  equity  has  no  difficulty  in  managing  it ; 
having  the  means  of  taking  the  complicated  accounts  of  the  part- 
nership, and  reducing  the  concern  into  that  state,  in  which  the 
property  would  be  divisible  as  clear  surplus :  but  the  Court  of 
King's  Bench  has  repeatedly  held,  with  considerable  doubt  of 
late,  how  the  object  is  to  be  accomplished,  that  a  creditor,  taking 
execution,  can  take  only  the  interest  his  debtor  had  in  the  property. 
The  case  now  before  me  must  be  regarded  in  this  point  of  view. 
The  question  being  as  to  the  effect  of  the  quasi  execution  under 
[  *207  ]      a  commission  of  bankruptcy  ^against  one  partner,  with  reference 
to  the  interest  of  himself  and  two  others  in  a  fund  in  the  hands 
of  the  plaintiff.     The  jurisdiction  in  bankruptcy  being  both  legal 
and  equitable,  let  us  see,  whether  we  must  not  of  necessity  go  a 
great  way  in  this  case ;  or  admit,  that  we  have  already  gone 
much  too  far  in  bankruptcy.     The  opinion  of  Lord  Habdwickb 
was,  that  a  joint  creditor  could  prove  under  a  separate  commis- 
sion only  for  the  purpose  of  assenting  to,  or  dissenting  from,  the 
certificate ;  but  not  to  receive  dividends ;  and  that  they  must 
file  a  bill  for  an  account  of  the  joint  estate.    The  operation  of 
that  bill  was  to  draw  into  the  joint  estate  the  share  of  that  bank- 
rupt partner,  taken  in  execution ;  as  far  as  bankruptcy  can  be  so 
represented  ;  and  by  the  effect  of  the  commission,  the  bill,  and 
the  decree,  nothing  could  be  divided  among  the  separate  credi- 
tors under  the  commission  but  that,  which  formed  the  separate 
share  of  the  bankrupt  after  the  account,  and  an  application  of 
the  joint  estate  to  all  demands  against  it.    Lord  Harowiceb 
therefore  must  either  have  thought,  that  upon  such  a  case  it 
was  clearly  fit  to  say,  that  execution  against  one  partner  should 
not  affect  the  application  of  the  joint  fund  to  the  joint  demands ; 
or,  as  I  rather  believe,  he  found  himself  in  a  situation,  requiring 
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him  to  cut  the  knot ;  and  to  make  some  role,  that  would  npon      D0tton 
the  whole  be  most  convenient.  Mobrison. 

This  subject  took  a  different  coarse  at  different  periods  until 
the  time  of  Lord  Thurlow;  who  considered  it  with  great 
anxiety;  and,  having  consulted  most  of  the  Judges,  expressed 
his  decided  opinion,  that  the  contrary  course  was  the  best,  as 
I>eing  the  most  legal ;  and  therefore  held,  that  the  joint  creditors 
should  be  admitted  to  prove,  and  take  dividends,  under  a 
separate  commission  ;  that  a  commission  of  bankruptcy  was  an 
execution  for  all  the  creditors ;  that,  if  a  joint  creditor  had 
brought  an  action  *  against  all  the  debtors,  he  might  have  [  *^^^  1 
several  executions  against  each ;  and  therefore  the  bankruptcy, 
preventing  his  action  with  effect,  should  be  considered  as  a 
judgment  for  him  as  well  as  the  others ;  that  he  had  a  right  to 
receive  the  dividends ;  and  it  was  upon  the  assignees  of  the 
separate  estate  to  bring  their  bill  to  have  the  account  settled. 

The  question  afterwards  came  to  be  considered  by  Lord 
LouoHBOBOUGH ;  who  got  back  to  the  old  rule  ;  and  abided  by  it 
firmly :  t  but  great  difficulties  occurred  of  this  sort.  Lord 
Loughborough,  adopting  the  principle  of  Lord  Hardwicke's  rule, 
did  not  adopt  his  practice ;  not  putting  the  joint  creditors  to  file 
a  bill,  bringing  before  the  Court  the  assignees  and  the  solvent 
partners ;  and  taking  the  account  in  their  presence ;  but  taking 
this  course ;  directing  the  assignees  to  take  an  account  of  the 
joint  estates ;  and,  applying  that  to  the  discharge  of  the  joint 
creditors,  to  ascertain  the  shares  of  the  residue,  belonging 
respectively  to  the  bankrupt  and  the  solvent  partners.  From 
the  nature  of  this  proceeding,  unless  the  solvent  partners 
thought  proper  to  come  in,  and  have  the  account  taken  before 
the  commissioners,  the  Lord  Chancellor  in  bankruptcy  had  no 
power  to  compel  them :  neither  could  the  joint  creditors,  unless 
they  thought  proper  to  come  in  before  the  commissioners,  be 
compelled  in  that  proceeding  to  come  in;  and  if  the  other 
partners  did  not,  or  could  not,  as  in  the  instance  of  residence 
abroad,  make  themselves  parties,  the  account  upon  ordinary 
principles  could  not  bind  them.  I  pressed  the  difficulty,  that 
would  arise,  if  a  joint  creditor  should  bring  an  action ;  *  and      [  *209  ] 

t  ExparU  EUon,  3  E.  B.  84  (3  Yes.  238). 
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DuTTox  proceed  to  judgment :  would  thia  Court  interfere  upon  the 
MoBBieoN.  ground,  that  there  was  an  order  in  bankruptcy,  to  which  he  and 
the  other  joint  creditors  were  not  parties ;  and  to  enforce  that 
order  grant  an  injunction  against  execution  in  that  action? 
That  would  be  a  question  of  great  importance,  if  the  law  was  as 
•  simple,  as  it  was  supposed  to  be  in  the  early  cases  upon  this 
subject ;  that  the  assignees 'were  tenants  in  common  of  a  chattel 
w^ith  the  solvent  partner ;  and  the  creditor  might  satisfy  himself 
out  of  the  apparent  interest :  but,  taking  the  law  to  be,  that  no 

m 

more  should  be  applied  than  the  result  of  a  general,  account,  the 
only  effect  of  the  execution  would  be,  that  the  creditor  would 
have  subjected  himself  to  the  general  account,  that  was  going  on 
in  another  proceeding. 

The  question  then  came  before  me ;  and  upon  consideration  of 
all  the  authorities  I  thought  the  best  course  for  me  to  adopt 
(whether  the  best  in  principle  I  have  often  doubted)  was,  that 
the  rule  should  continue  to  be  applied,  as  it  had  been  for  some 
years  in  a  course  of  application ;  and  therefore  I  have  not 
disturbed  the  practice  as  it  has  of  late  prevailed.  The  result 
is,  that  now  it  has  been  understood  for  fifteen  years,  that  under 
a  separate  commission  of  bankruptcy^  the  other  partners  re- 
maining solvent,  an  account  shall  be  directed  of  the  joint  estate 
in  the  absence  even  of  the  other  partners ;  and  upon  the  applica- 
tion of  any  one  joint,  creditor,  whether  the  others  choose  it,  or 
not,  the  whole  account  being  taken  in  the'  bankruptcy,  the  joint 
creditors  shall  be  paid  pari  passu  out  of  the  joint  estate ;  and  the 
residue  shall  then  be  distributed  only  according  to  the  respective 
interests  of  the  partners;  and,  if  the  rule  of  law,  where  a 
creditor  takes  execution,  is  the  same,  perhaps  we  are  not  far 
wrong.  In  the  course  of  this  period  there  has  been  no  instance 
[  *2io  ]  of  a  creditor,  coming  here ;  saying,  that  he  had  a  ^judgment, 
not  execujied,  against  a  partner ;  and  desirii^  to  go  on :  nor  has 
the  case  occurred  in  bankruptcy  of  a  joint  creditor,  claiming  to 
set  aside  the  execution  under  the  commission  by  a  prior  act  of 
bankruptcy ;  and  desiring  to  have  execution  against  all  without 
any  account.  Such  a  case,  if  it  occurred,  must  be  dealt  with 
upon  much  the  same  principle  as  this. 
This  is  the  case  of  an  act  of  bankruptcy  in  December,  1805 ; 
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which  severed  the  property  of  the  bankrupt  from  the  property  in  duttom 
the  partnership.  From  that  moment  the  partnership  effects  mobbihok. 
were  the  property  of  the  two  solvent  partners,  and,  if  a  commis- 
sion was  afterwards  taken  out,  of  the  assignees.  The  effect  of 
that  commission,  if  taken  out  before  the  execution,  or  after  it 
upon  a  previous  act  of  bankruptcy,  is,  that  a  part  at  least  of  the 
property,  taken  under  the  execution,  would,  in  the  latter  case  by 
relation,  be  the  property  of  the  assignees;  and  here  it  is 
material  to  observe,  that  my  opinion  differs  from  that  of  Lord 
Loughborough;  who  thought,  that  the  bankruptcy  of  one 
partner  only  would  not,  though  founded  upon  a  preceding  act  of 
bankruptcy,  affect  the  attachments.  I  do  not  agree  to  that. 
My  opinion  is,  that,  if  after  an  execution  against  one  partner  a 
commission  of  bankruptcy  issues  against  him  upon  an  act  of 
bankruptcy,  antecedent  to  the  execution  executed,  whatever  may 
have  been  taken  under  the  execution  becomes  by  relation  the 
property  of  his  assignees  at  the  time  of  that  execution  executed, 
and  not  of  the  bankrupt  himself :  the  commission  by  relation 
devesting  his  interest. 

What  then  is  to  be  the  case  of  these  creditors ;  who,  having 
attachments  against  the  property  of  these  three  partners,  while 
it  was  their  property,  did  not  obtain  execution,  until  a  commis- 
sion issued  against  one  of  them  upon  an  act  of  bankruptcy, 
antecedent  to  the  attachments :  *by  relation  therefore  devesting  [  *2ii  ] 
the  property  of  that  one  ?  It  is  very  difficult  to  maintain,  that 
the  attaching  creditor  can  take  the  property  of  the  two  remain- 
ing partners ;  though  he  might  take  the  property  of  the  three,  or 
of  each  :  but,  admitting,  that  he  could  take  the  property  of  the 
two,  what  is  it,  that  he  can  take  ?  Is  it  more  than  what  will 
appear  to  be  the  property  of  the  two  after  an  account  of  the 
estate  of  the  three,  and  the  joint  demands  upon  them  ?  There 
is  infinite  difficulty  in  it :  but  it  appears  to  me,  that,  notwith- 
standing these  attachments,  under  the  particular  circumstances 
the  joint  estate  must  be  applied  among  all  the  joint  creditors,  as 
well  the  attaching  creditors  as  the  others.  The  bankruptcy 
making  one-third  of  this  property  the  property  of  the  assignees, 
the  question  is,  whether  the  creditors  by  attachment,  though 
they  have  judgment,  can  take  execution :  and  my  opinion  is, 
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that  execution  under  the  attachment  cannot  go  against  the 
property  of  the  two ;  if  it  could  go  against  the  property  of  the 
three,  and  of  each,  and  that  this  is  property,  which  must  be 
applied  among  all  the  joint  creditors,  exactly  as  the  application 
is  made  in  bankruptcy. 

I  have  gone  through  this;  as  it  is  a  very  difficult  subject; 
and,  as  it  has  often  appeared  to  me,  that  both  in  bankruptcy  and 
the  administration  of  assets  the  Court  has  done  more  upon 
principles  of  convenience,  than  as  standing  upon  legal  reasoning. 

An  account  was  accordingly  directed  of  the  joint  estate ;  to  be 
applied  among  all  the  joint  creditors. 


1810. 
Anff,  15. 

Eldon,  L.G. 

[227] 


LANGSTON,  Ex  PAEmf 

(17  Veeey,  227—231.) 

An  equitable  mortgage  by  a  deposit  of   deeds  ooyers  subeeqnent 
advanoee  made  upon  the  same  security. 

The  petition  of  Langston  &  Co.  bankers,  stated,  that  on  the 
18th  of  June  the  petitioners,  who  had  been  the  bankers  of 
Joshua  and  Edward  Knight,  carrying  on  business  in  partnership 
as  corn-factors,  at  the  request  of  Edward  Knight,  the  surviving 
partner,  advanced  4,000Z.  on  account  of  the  partnership  above 
the  amount  of  their  property  in  the  hands  of  the  petitioners ; 
relying  on  their  credit,  and  on  the  faith  of  Knight's  assurances, 
that  the  advance  should  be  covered  the  next  day ;  and  on 
Wednesday,  the  14th  of  June,  the  petitioners  received  1,8001. ; 
and  in  the  evening  of  that  day  Knight,  with  Henderson,  the 
executor  of  Joshua  Knight,  and  Gillies,  their  friend,  called  on 
the  petitioners ;  and  represented  to  Boycott,  one  of  them,  that 
they  were  safe  as  to  any  money,  advanced  to  the  firm  of 
Knights ;  at  the  same  time  paying  2,200Z.  by  drafts  of  Hender- 
son and  Gillies  upon  their  bankers :  Henderson  stating,  that  the 
petitioners  would  be  perfectly  safe  in  any  accommodation  they 
might  give  on  account  of  the  Knights;  as  Joshua  had  left 
considerable  funded  property ;  which  would  be  sold,  as  soon  as 

t  Also  reported  in  1  Bo8e*s  Bankrupt  Cases,  26 ;  Be  McMahon  (188G)  oo 
L.  T.  764. 
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probate  could  be  obtained,  for  the  purpose  *of  any  advances,    Lakoston, 
which  the  petitioners  might  make  in  the  interim  :  Knight  said,      ^^  ^^^^ 
he  had  900Z.  to  pay  the  next  day,  which  he  hoped  Boycott  would       '-        ^ 
honour ;  which  he  promised ;  expressing  a  wish  at  the  same 
time  for  some  collateral  security,  to  justify  him  to  his  partners ; 
upon  which    Knight    immediately  proposed    to    send    to    the 
petitioners  the  leases  of    their  warehouses    at    Horsleydown, 
which  he  stated  to  be  worth  at  least  8,0002.,  in  order  that  the 
same  might  be  left  and  deposited  with  the  petitioners  as  a 
security  for  their  advances  on  account  of  Joshua  and  Edward 
Knight ;  which  proposal  was  agreed  to  by  Henderson. 

The  petition  farther  stated,  that  the  petitioners,  being  thus 
fully  satisfied  of  the  solidity  of  the  firm,  paid  a  draft  accordingly 
in  favour  of  Gillies  for  9212.  Ss.  Id.    On  the  15th  of  June, 
Henderson  called ;  and  stated  the  situation  of  the  Knights ; 
shewing  a  written  statement,  viz.  20,0002.  stock;  saying,  that 
Joshua  Knight  had  left  besides  considerable  property,  about 
25,0002.,  out   of  business ;  giving  otherwise  a  veiy  favourable 
account  of  the  circumstances  of  the  partnership;  adding,  that 
he  had  himself  lent  them  1,2002. ;  and  would  lend  them  more,  if 
convenient  to  him;   and  Knight  brought   the    leases;   which 
Knight  in  the  presence  and  with  the  approbation  of  Henderson 
delivered  to  Cazalet,  one  of  the  petitioners,  as  a  security  for  the 
advances,  which  they  might  make  on  account  of  the  firm  of 
Joshua  and  Edward  Knight :  Henderson  stating,  that  it  would 
be  necessary  to  provide  for  their  drafts  until  the  Monday  or 
Tuesday  following ;  when  the  probate  would  be  ready ;  and  the 
stock   should    be    positively    sold    to    replace    any  sums    the 
petitioners    might    advance.     On  the   16th  of    June,  Knight 
represented  to  the  petitioners,  that  5,0002.  would  be  necessary 
for  the  payments  he  should  want  to  make  that  week ;  and  the 
petitioners  accordingly  advanced  5,0002.  upon  the  faith  of  the 
^assurances  and  securities  aforesaid.    On  Saturday  the  17th  of      [  •229  ] 
June  about  four  in  the  afternoon  Knight  called  again,  desiring 
to  have  2,0002.  more ;  which  he  assured  the  petitioners  should 
certainly  be  repaid  on  Tuesday  the  20th  of  June ;  as  Henderson 
had  actually  sold  stock ;  which  would  be  transferred  and  paid 
for  on  that  day,  to  the  amount  of  6,0002.    The  petitioners  at 

F  2 
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LAKG8T0X,  first  refused :  but  on  Knight's  solemn  assurance,  that  it  would 
*  P*^^'  be  repaid  on  Tuesday,  or,  even  in  case  it  should  not,  that  the 
security  in  the  hands  of  the  petitioners  was  worth  from  7,000/. 
to  8,000Z.  and  therefore  at  all  events  they  must  be  secure  in 
such  advance,  they  advanced  2,0002.  in  full  confidence,  that  the 
security,  which  they  held,  as  aforesaid,  would  protect  them; 
relying  also  on  the  assurances  they  had  received  from  Hender- 
son as  to  the  solvency  and  property  of  the  parties  and  the 
repayment  of  their  advances  on  the  following  Tuesday. 

The  petition  farther  stated,  that,  no  provision  being  made  for 
the  repayment,  the  petitioners  on  Tuesday  the  20th  of  June 
required  from  Henderson  and  Knight,  that  Knight,  in  whom,  as 
surviving  partner,  the  leasehold  premises  were  vested,  should 
giye  the  petitioners  a  confirmation  of  their  security  upon  those 
premises  for  the  whole  of  their  advances  ;  upon  which  a  memo- 
randum, dated  the  20th  of  June,  was  signed  by  Knight ;  stating, 
that  on  the  14th  of  June,  Knight  with  the  consent  of  Henderson, 
executor  of  Joshua  Knight,  deposited  with  the  petitioners  the 
title-deeds,  &c.  as  a  security  to  them  for  the  sum  of  4,000Z, 
which  Langston  &  Co.  then  advanced  and  paid  for  the  said  firm, 
and  on  the  security  whereof  other  and  farther  advances  have 
been  since  made  by  Langston  &  Co.  to  and  on  account  of  the 
said  firm,  amounting  to  the  farther  sum  of  8,8002. ;  and  Knighi 
agreed  to  charge  and  subject  the  said  title-deeds  and  premises 
[  *230  ]  with  the  payment  of  the  monies  aforesaid,  and  ^interest ;  and 
also  to  make  such  farther  security  thereon  for  the  said  monies 
and  interest  as  Langston  &  Co.  should  require  ''  and  which  the 
said  Edward  Knight  doth  hereby  ratify  and  confirm." 

On  the  28rd  of  June  a  commission  of  bankruptcy  issued 
against  Knight  on  an  act  of  bankruptcy  committed  on  the  20th. 
The  petitioners  claimed  an  equitable  lien  for  the  whole  of  their 
debt ;  stating  also,  that  1,200Z.  part  of  the  farther  advances,  was 
borrowed  to  repay  that  sum,  which  had  been  lent  by  Henderson  ; 
who  on  the  14th  and  15th  of  June  had  reason  to  alter  his 
opinion  as  to  the  affairs  of  Ejiight;  and  had  then  determined 
not  to  sell  the  stock,  as  executor  ;  and  that  the  representation  in 
the  memorandum,  that  the  deposit  was  made  as  a  security  for 
the  sum  of  4,0002.  was  at  the  instance  of  Henderson. 
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The  prayer  of  the  petition  was,  that  the  money,  produced  by    Lakgston, 
the  sale  of  the  premises,  which  had  taken  place  by  agreement,      ^*  P**^ 
may  be  paid  to  the  petitioners ;  and  that  they  may  be  admitted 
to  prove  the  residue  of  their  demand  under  the  commission. 
The  statement  in  the  memorandum  of  the  14th  of  June,  as  the 
date  of  the  deposit,  was  admitted  to  be  a  mistake. 


The  Lord  Chancellor: 


Aug,  15. 


If  this  paper,  dated  the  20th  of  June,  the  day  on  which  the 
act  of  bankruptcy  was  conunitted,  contains  nothing,  that  is  not 
consistent  with  the  present  representation  of  these  creditors, 
that  circumstance,  though  it  will  not  effectually  confirm  their 
representation,  cannot  possibly  have  any  effect  to  their  prejudice. 
It  has  been  long  settled,  that  a  mere  deposit  of  title-deeds  upon 
an  advance  of  money,  without  a  word  passing,  gives  an  equitable 
*lien ;  f  and,  as  the  Court  would  infer  from  that  deposit,  that  [  ^^^i  ] 
the  money,  then  advanced,  should  be  charged,  as  if  there  was  a 
written  agreement,  there  is  no  doubt,  that,  if  it  was  made  out  by 
oath  uncontradicted,  additional  advances  would  also  be  charged. 
It  is  not  probable,  that  a  person,  having  made  an  advance  upon 
a  security,  which  he  holds,  should  make  farther  advances 
without  security.  The  petition  states  the  conversation,  when 
the  last  advance  of  2,000Z.  was  made  :  Knight,  after  his  solemn 
assurance,  that  it  would  be  repaid  on  Tuesday,  adding,  that  in 
case  it  should  not,  the  security  in  the  hands  of  the  bankers  was 
worth  from  7,0002.  to  8,000Z. ;  and  therefore  at  all  events  they 
most  be  secure  in  such  advance :  a  representation  of  the 
borrower,  that  the  person  lending  would  be  safe  in  all  events 
upon  the  security  he  held ;  and  the  advance  upon  the  confidence 
of  that  representation  is  surely  equivalent  to  an  express  agree- 
ment, by  parol  at  least,  that,  if  he  did  advance,  he  should  hold 
the  security  for  the  amount.  Then,  no  provision  being  made 
for  repayment,  the  creditors  call  for  a  confirmation  of  their 
secority,  and  an  instrument  is  signed,  which  on  the  face  of  it  is 
perfectly  consistent  with  what  is  sworn  ;  not  only  stating,  that 
the  advances  were  made  on  the  security  of  the  premises,  but 

t  ExparU  Mount/ort,  9  B.  B.  3d9      7  E.  B.  149  (9  Yes.  115). 
(14  Yes.   606);   Ex  parte    Coming^ 
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[b.r. 


Lawostox, 
£x  parte. 


purporting  to  be  a  ratification.  Then,  this  being  sworn 
positively  and  without  contradiction,  I  am  perfectly  satisfied, 
that  the  petitioners  are  entitled  to  hold  this  security  for  their 
debt. 

The  order  was  made  according  to  the  prayer  of  the  petition. 


1810. 

Aj^ril  18. 
Avg.  17. 


Eldon,  L.C. 
[247] 


[  *248  ] 


DETA8TET,  Ex  pakte. 

(17  Vesey,  247—251.) 

A  joint  creditor,  taking  out  a  separate  commission  of  bankruptcy,  may 
prove,  and  receive  dividends,  with  the  separate  creditors ;  though,  as  to 
part,  a  trustee  for  another  joint  creditor;  who  upon  the  general  rule, 
could  have  proved  only  to  affect  the  certificate,  not  to  receive  dividends. 

A  commission  of  bankruptcy  is  in  the  nature  of  an  execution.t 

This  petition,  presented  by  the  assignee  under  a  commission 
of  bankruptcy  against  James  Corson,  stated,  that  on  the  21st  of 
September,  1807,  a  separate  commission  of  bankruptcy  issued 
against  Corson,  on  the  petition  of  Bruce  and  Warren  ;  who  were 
joint  creditors  of  Villegille,  Corson,  &  Co.  as  indorsees  of  three 
bills  of  exchange,  accepted  by  them:  two,  dated  the  28rd  of 
May,  1807,  each  for  500Z. ;  payable  at  sixty  and  sixty-five  days 
after  date ;  the  third,  dated  the  19th  of  June,  1807,  for  346Z., 
payable  two  months  after  date:  all  indorsed  by  Eimmer,  for 
whom  they  were  discounted  by  Bruce  and  Warren.  A  debt 
of  1,8462.  was  proved  under  the  commission  by  Bruce  and 
Warren,  who  were  not  separate  creditors  of  the  bankrupt ; 
stating  the  consideration  to  be  money  to  a  much  larger  amount, 
lent  and  advanced  by  *them  to  Eimmer :  and  in  their  deposition 
excepting  those  three  bills,  and  other  bills,  also  indorsed  to  them 
by  Bimmer,  and  various  sums,  received  on  account  of  the  debt, 
due  to  them  from  Bimmer,  on  other  securities,  deposited  with 
them ;  admitting,  that  their  debt  was  thus  reduced  to 
4202.  12^.  2d. ;  and  that  for  the  overplus  beyond  that  sum  they 
held  the  said  bills  as  trustees  for  Bimmer. 

The  petition  farther  stated,  that  the  dealing  of  Bruce  and 
Warren  with  Bimmer  was  by  their  discounting  bills  for  him  ; 

t  The  Bankruptcy  Act,  1883,  46  ft      a  joint  petitioning  creditor  of  this 
47  Vict.  c.  52,  s.  59,  seems  to  deprive      advantage. — O.  A.  S. 
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that  the  said  several  bills  and  other  securities  were  deposited    Dbtastet, 

with  them  to  a  much  greater  amount  than  the  money,  advanced     ®*  P*^^* 

by  them ;  and  suggesting,  that  an  investigation  of  their  accounts 

voold  shew,   that  there  was  not  at  the  suing  forth  of  the 

commission  4202.  128.  2d,  due  to  them  from  Bimmer ;  that  the 

whole  money  due  from  him,  or  from  Yillegille,  Corson,  &  Go. 

at  the  date  of  the  commission,  and  proved  by  Bruce  and  Warren, 

has  been  long  since  paid  by  other  securities ;  and  that  there  is 

no  sum  due  to  them  from  Bimmer,  or  from  Yillegille,  Corson, 

&  Co.,  nor  from  Corson  to  Bimmer  on  his  separate  account ; 

that  Bruce  and  Warren,  though  entitled  to  prove  their  joint 

debt  of  420Z.  12s.  2d.  as  petitioning  creditors,  and  to  receive 

dividends  upon  that  proof  with  the  separate  creditors,  had  no 

such  right,  as  to  the  residue  of  the  sum  proved,  as  trustees  for 

Bimmer ;  and,  after  satisfaction  of  the  sum,  so  remaining  due 

to  them,  were  not  entitled  to  retain  their  proof,  except  for  the 

purpose  of  assenting  to,  or  dissenting  from,  the  certificate. 

The  prayer  of  the  petition  was,  that  the  proof  may  be  reduced 
to  the  sum  of  420Z.  12«.  2d.  and  expunged,  as  to  the  overplus ; 
that  it  may  be  declared,  that  such  proof  shall  stand  for  the 
purpose  of  assenting  to,  or  dissenting  ^from,  the  certificate,  [  *2i9  ] 
and  not  for  the  purpose  of  receiving  dividends,  with  the  separate 
creditors ;  and  if  they  ought  to  receive  dividends  upon  the  sum 
of  420Z.  128.  2d.  that  an  inquiry  may  be  directed,  what  was 
due  to  Bruce  and  Warren,  upon  the  bills  at  the  date  of  the 
commission. 

Sir  Samuel  RomiUy  and  Mr.  BeU,  in  support  of  the  petition : 

This  proof  ought  clearly  to  be  reduced;  as  to  the  surplus 
beyond  the  actual  debt  of  Bruce  and  Warren,  falling  within  the 
general  rule,  established  in  Ex  parte  Elton,^  after  great  fluctua- 
tion, that  a  joint  creditor  cannot  under  a  separate  commission 
take  dividends  with  the  separate  creditors :  unless  he  is,  as  he 
may  be,t  the  petitioning  creditor,  taking  out  the  commission, 
under  which  his  joint  debt  must  be  satisfied ;  but  only  to  the 
extent  of  his  actual  beneficial  interest:  which  alone,  not  the 
legal  interest,  is  regarded  in  bankruptcy.    If  this  attempt  to 

t  3  B.  B.  84  (3  Yes.  238).     X  ^'  P^rie  Ackerman,  9  R.  B.  358  (14  Yes.  604). 
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Detastet,    throw  upon  the  separate  estate  the  whole  amount  of    bills, 
X  parte,     indorsed  merely  as  securities  for  the  actual  debt,  succeeds,  that 
rule  will  have  very  little  effect. 

Mr.  Johnson^  in  support  of  the  proof,  contended,  that  an 
action  might  have  been  maintained  upon  the  bills  for  the  whole 
amount ;  and  the  right  to  prove,  depends  upon  the  legal  debt 
from  the  acceptor  to  the  holder  ;  without  regard  to  the  state  of 
the  account  between  the  latter  and  the  person,  from  whom  he 
received  the  bills. 

[260]       The  Lord  Chancellor: 

The  principal  point  upon  this  petition  arises  from  circum- 
stances,  which  I  do  not  recollect  to  have  before  occurred.  It 
has  been  long  settled,  that  a  joint  creditor  may  take  out  a 
separate  commission ;  and  take  dividends  with  the  separate 
creditors  ;  but  that  he  is  the  only  joint  creditor,  who  can  come 
in  with  the  separate  creditors  against  the  separate  estate.  The 
observation,  that  this  is  very  singular,  has  frequently  been 
made :  but  the  rule  is  so  settled.  The  holders  of  these  bills 
contend,  that  a  debt  of  420Z.  128.  2d.  is  due  to  them  from 
Bimmer  ;  that  they  hold  as  securities  for  that  sum  these  bills ; 
which,  if  not  transferred  to  them,  would  have  enabled  Bimmer, 
the  former  holder,  though  a  joint  creditor,  to  take  out  a  separate 
commission  ;  to  prove  the  full  amount,  and  to  receive  dividends. 
The  assignee  under  the  commission,  not  disputing  that,  insists, 
that  these  persons  hold  the  bills  as  creditors,  not  for  the  full 
amount,  but  for  the  purpose  of  working  out  what  may  be  due 
to  them ;  and  that,  being  paid  as  separate  creditors,  the  sum 
of  420/.  128.  2d.  they  receive  all,  that  is  due  to  them.  They 
admit  that ;  and  no  question  of  importance  to  them  follows : 
but  they  say,  they  are  the  legal  holders  of  these  bills  ;  and  have 
proved  in  respect  of  them  against  the  estate  ;  the  bills,  therefore, 
will  be  discharged  under  the  commission  ;  and  the  person,  from 
whom  they  were  received,  considers  those,  to  whom  he  transferred 
them,  as  trustees  of  all  the  dividends,  which,  as  legal  creditors, 
they  can  take  out  of  the  separate  estate,  for  him.  This,  it  may 
be  observed,  introduces  two  joint  creditors  to  take  dividends  with 
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the  separate  creditors ;  as  Bimmer,  if  he  had  not  handed  over 
the  bills,  would  not  have  had  that  right.  I  am  much  struck 
with  that  consequence  :  but,  considering  the  principles,  admitted 
*in  the  case  of  Crisp,^  which  settled  this  point,  and  upon  the 
judgment  of  the  Court  of  Common  Pleas,  in  Lord  Chief  Justice 
Willes's  Reports,  it  appears  to  me,  that  the  legal  right  alone 
must  decide  this  question;  and  though  considerable  incon- 
venience may  be  foreseen,  as  the  result  of  that  sort  of  decision, 
yet,  the  commission  being  in  the  nature  of  an  execution  for  the 
legal  debt  of  the  petitioning  creditor,  all  the  consequences  must 
follow :  he  is  entitled  to  take  the  dividends,  due  upon  his  legal 
proof;  and  with  the  question,  whether  afterwards  he  is,  or  is 
not,  a  trustee,  the  other  creditors  have  no  right  to  interfere. 
The  consequence  is,  that,  if  the  account  is  not  impeached,  this 
petition  must  be  dismissed,  but  without  costs. 

An  order  was  made,  directing  an  inquiry,  what  was  due  to 
Bruce  and  Warren  upon  the  bills,  at  the  date  of  the  commission. 


Dbtastkt, 

Ex  parte. 


[  *251  ] 


HOUGHTON,  Ex  paete4 
GEIBBLE,  Ex  parte. 

(17  Veaey,  251—254.) 

The  registry  of  a  ship  is  oonclusiye  eyidence  of  the  property,  even 
between  creditors ;  excluding  all  trusts,  created  by  acts  of  the  parties ; 
as,  by  payment  of  money  on  a  purchase  in  the  name  of  another. 

Distinction  as  to  trusts,  arising  by  operation  of  law,  upon  bankruptcy 
or  death. 

Equitable  interest  insurable:  both  trustee  and  cestui  que  trust  have 
an  insurable  interest.  § 

A  JOINT  commission  of  bankruptcy  issued  against  Henry 
Cooke  and  John  Herbert.  At  the  time  of  *the  bankruptcy  each 
of  them  appeared  to  be  entitled  to  five  sixteenth  shares  of  the 
ship  Devonshire ;  which  were  duly  registered  in  their  respective 


t  Ex  parte  CrUp,  1  Atk.  134. 

X  A  note  will  be  found  to  Curtis  v. 
Perry,  6  R.  B.  p.  28,  referring  to  and 
shortly  stating  the  effect  of  modem 
legislation  upon  this  subject;  and  see 


1  Maudp  &  Pollock,  dth  ed.  54,  note 
(a).--O.A.S. 

§  On  this  point  see  Provincial  Ins, 
Co.  of  Canada  v.  Leduc  (1874)  L.  R. 
6  P.  C.  224,  244. 


1810. 

March  20. 
Aug,  17. 


Eldon,  L.C. 
[251] 


[  ♦2o2  ] 
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[b.b> 


HouoBToir, 

Jfix  parte. 

Gbibblr, 
Ex  parte. 


[  ♦253  ] 


names.  The  subject  of  these  petitions  was  the  title  to  the 
shares  of  Herbert :  the  first  petition  praying,  that  the  produce 
of  those  shares,  and  the  proportion  of  the  proceeds  of  the  voyage, 
may  be  declared  to  be  part  of  the  separate  estate  of  Herbert : 
and  may  be  divided  accordingly :  the  other  petition  praying  a 
distribution  of  the  same  produce  among  the  separate  creditors 
of  Cooke ;  insisting,  that  the  purchase  was  originally  made  by 
Cooke ;  and  the  five  shares  were  afterwards  transferred  by  bill 
of  sale  to  Herbert  for  a  nominal  consideration. 

Mr.  Trotver,  for  the  separate  creditors  of -Cooke,  referred 
to  the  case  Ex  parte  Yallop,f  as  deciding  this  question,  that 
upon  the  policy  of  the  Eegistry  Acts:  the  registry  is  the  evidence 
of  the  property ;  and  must  be  taken  to  be  the  evidence  of  it 
even  among  the  creditors. 

Mr.  Eichards,  Mr.  WethereU,  and  Mr.  Roots,  for  the 
separate  creditors  of  Cooke,  contended,  that  Cooke,  the  original 
purchaser,  having  been  prevailed  upon  by  Herbert  to  execute  a 
bill  of  sale  to  him  of  these  shares,  for  a  nominal  consideration 
of  12,000Z.,  no  part  of  which  sum  was  paid,  the  interest  in  the 
ship  still  continued  the  separate  property  of  Cooke. 

Sir  Samuel  Romilly  and  Mr.  Cooke,  for  the  joint  creditors, 
represented,  that  the  ship  was  purchased  in  the  joint  account ; 
though  in  the  name  of  Cooke  alone:  but,  upon  Herbert's  re- 
monstrating five  shares  were  transferred  *to  his  account.  They 
admitted,  however,  that  this  could  not  be  distinguished  from  the 
case  cited. 

Thb  Lobd  Chancbllob: 

This  is  an  extremely  important  question ;  as  it  affects  many 
decisions,  that  have  been  actually  made.  There  is  no  doubt, 
that  previously  to  the  Begistry  Act,  if  Cooke  had  purchased  this 
ship  in  the  names  of  himself  and  Herbert,  Cooke  paying  the 
whole  money,  and  no  partnership  existing  between  them,  he, 
who  paid  the  money,  would  have  been  held  the  equitable  owner. 


t  10  R.  B.  24  (15  Vee.  60). 

t  Stat  26  Qeo.  HI.  o.  60;  Btat 


34  Geo.  in.  c.  68. 
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The  C!ourt  of  King's  Bench  however,  have  held,+  that,  if  a 
partnership  purchase  a  ship  in  the  name  of  one,  whose  name 
alone  is  in  the  registry,  in  an  action  upon  a  policy  of  insurance, 
^th  an  averment  of  interest  in  all  the  partners,  which,  in- 
dependent of  the  Act  of  Parb'ament,  would  have  been  a  good 
averment,  (an  equitable  interest  being  insurable;  both  the 
trustee  and  the  cestui  que  trust  being  held  to  have  an  insurable 
interest),  the  production  of  the  registry  in  the  name  of  one  alone 
^as  decisive  proof,  that  the  others  were  not  interested ;  in  effect, 
that  what  appears  upon  the  registry  is  decisive  evidence  of  the 
title,  both  legal  and  equitable.  That  decision  appeared  to  me 
to  strike  directly  at  the  root  of  all  trusts,  arising,  not  by  act 
of  the  parties  merely,  but  also  by  operation  of  law;  and  I 
thought  it  very  difficult  to  reconcile  that  with  other  determina- 
tions, upon  the  case  of  assignees  under  a  commission  of 
bankrupt<$y,  executors,  administrators,  or  next  of  kin,  having  an 
interest  under  the  title  of  administrators;  that  it  was  difficult 
to  maintain,  that  there  could  not  be  an  equitable  interest  in  a 
ship.  Consistently  with  that  decision  I  do  *not  see,  how  it  can 
be  represented,  that  the  property  in  this  ship  stood  otherwise 
than  in  one  of  these  partners,  as  to  five-sixteenths,  and  the  same 
proportion  in  the  other.  The  case  of  Curtis  v.  Perry  I  went 
upon  another  ground:  the  peculiar  object  of  Mr.  Chiswell  to 
conceal  his  interest. 


HOUOHTOV, 

Ex  parte. 

GniBBLEy  ; 
Ex  parte. 
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The  Lord  Chancellor: 

The  ground  of  the  petition  by  the  separate  creditors  of  Cooke 
is,  that  the  assignment  to  Herbert  was  made  for  a  nominal 
consideration :  but  it  was  made  in  fact ;  and  the  ship  was 
registered  accordingly ;  and,  whatever  doubts  have  been  stated, 
as  to  trusts  by  operation  of  law,  there  is  no  doubt  upon  a  trust, 
which  is  not  to  arise  by  mere  operation  of  law,  but  is  connected 
with  the  acts  of  the  parties.  A  stronger  case  cannot  be  put, 
than  that  upon  the  policy  of  insurance ;  §  where,  the  interest 
in  the  ship  lost  being  averred  to  be  in  four  persons,  but  two 
names  only  appearing  in  the  register,  it  was  held,  that  the 
averment  was  not  made  good ;  and  the  Act  of  Parliament  had 


Aug.  17. 


t  Camden  v.  Anderson  (5  T.  B. 
700),  stated  at  6  B.  B.  34. 


t  6  B.  B.  28. 
§  6  B.  B.  84. 
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Houghton,  excluded  the  equitable  interest.  If  therefore  Cooke,  having  the 
parte.  entjj.g  interest  in  himself,  registered  in  his  name,  by  his  own 
act  made  Herbert  the  owner  of  this  proportion  of  the  ship, 
permitting  the  registry  to  be  made  in  Herbert's  name,  it  is 
impossible  to  maintain,  that  Herbert's  estate  is  accountable  to 
the  estate  of  Cooke  for  the  produce  of  that  property. 

As  however  the  facts  are  not  ascertained,  and  there  is  much 
contradiction  in  these  petitions,  supported  by  affidavits  equally 
positive,  I  will  give  an  inquiry,  if  those  who  represent  Cooke 
desire  it,  as  to  the  time  when  the  bill  of  sale  was  made  to 
Herbert,  and  whose  money  was  advanced :  but  let  the  result  be 
what  it  may,  I  do  not  conceive  that  the  title  of  Herbert  could 
be  dislodged  by  the  nature  of  those  advances. 


1809. 
Xor.  13. 

1810. 
-Iff^.  17. 

Jiolls  Court. 
Gbant,  M.R. 


WRIGHT  V.  ATKYNS. 

(17  Veaey,  255—263.) 

The  word  family  in  a  precatory  trust  of  real  estate  primd  facie  denotes 
the  heir  at  law. 

This  case  will  be  reported  in  a  later  volume  of  the  Bevised 
Reports  on  appeal  to  the  Lord  Chancellor  (19  Yesey,  299). 


1810. 

April  4.  5. 
Aug,  21. 


Eldon,  L.C. 
[273  ] 
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TODD  V.  GEE.t 

(17  Veaey,  273—279.) 

[It  is  thought  convenient  to  insert  a  note  of  this  case  for  the 
purpose  merely  of  preserving  the  following  observation  made  by 
Lord  Eldok,  pointing  out  the  distinction  between  compensation 
in  equity  and  damages  at  law.] 

The  Lord  Chancellor: 

*  *  My  opinion  is,  that  this  Court  ought  not,  except  under 
very  particular  circumstances,  as  there  may  be,  upon  a  bill  for 
the  specific  performance  of  a  contract  to  direct  an  issue,  or  a 

t  For  the  modem  rules  see  PoZmcr      Clayton  v.  Leech  (1889)  41  Ch.  D. 
V.  Johnson  (1884)  13  Q.  B.  D.  351,      103,  61  L.  T.  69.— F.  P. 
53  L.  J.  Q.  B.  348,  51  L.  T.  211; 
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reference  to  the  Master,  to  ascertain  the  damages.  That  is  Todd 
purely  at  law.  It  has  no  resemblance  to  compensation.  Where,  gbe. 
for  instance,  an  estate  is  held  with  an  engagement,  that  a 
certain  number  of  acres  are  tithe-free,  which  is  not  the  case, 
and  the  vendee  contracts  to  sell  to  another  person  with  a  similar 
engagement,  this  Court  would  give  compensation  for  so  much  as 
was  not  tithe-free ;  but  would  not  give  compensation  for  the 
damage  sustained  by  not  being  able  to  complete  the  subsequent 
contract ;  which  might  fairly  be  offered  to  the  consideration  of 
a  jury.    *    *     ♦ 


FEATHERSTONHAUGH  v.   FENWICKf  i^i^- 

(17  Vesey,  298-313.)  April3^4, 18. 

A  partnership,  without  articles,  and  for  an  indefinite  period,  may  be    •'ZoW*  Ontrt. 
disBolyed  by  any  partner  at  any  time,  without  preyious  notice ;  subject      ^  ^^«     •   * 
to  the  engagements  of  the  partnership :  but  the  existence  of  engage-        [  298  ] 
ments  with  third  persons  cannot  prevent  the  right  of  dissolution  as 
among  themselves.    The  consequence  of  the  dissolution  of  partnership, 
where  there  are  no  articles  prescribing  the  terms,  is  a  general  sale 
and  account  of  the  joint  property;   one  or  more  partners  therefore 
cannot  insist  on  taking  the  share  of  another  at  a  valuation;  or,  that 
he  shall  remove  his  proportion  from  the  premises;   thereby  securing 
the  good  wilL 

Partner,  after  dissolution  of  the  partnership  continuing  to  trade  with 
the  joint  property,  must  account  for  the  profits. 

Lease  of  premises,  where  a  partnership  trade  was  carried  on,  renewed 
by  one  partner  in  his  own  name  clandestinely,  a  trust  for  the  partner- 
ship; to  be  acoounted  for  as  joint  property. | 

In  the  year  1783  the  plaintiff  entered  into  partnership  with 
George  Fenwick,  Clark  and  Faremond,  in  the  business  of  manu- 
facturing glass,  for  the  term  of  fourteen  years  from  the  18th  of 
February,  1788.  The  articles  contained  a  provision,  that,  in 
case  any  of  the  partners  should  at  any  time  be  desirous  to  dis- 
pose of  their  respective  interests  in  the  partnership,  and  should 
give  twelve  calendar  months  notice  thereof  in  writing,  at  the  end 

•  • 

t  Xnlmn    T.    Mo$9end    Iron     Co.  ship  Act,  1890,  ss.  26,  29,  32, 39,  but 

(1886)  11  App.  Ca.  298,  312;  Daw  the  rejwrt  is  retained  as  supplying  a 

T.  Earing,  '92,  1  Ch.  284,  61  L.  J.  useful  illustration  of  the  reasons  and 

Ch.  0,  65  L.  T.  782.  objects  for  which  those  provisions 

X  The  principal  points  of  this  case  were  inserted  in  the  Actw — 0.  A.  S. 
are  concisely  stated  in  the  Partner- 
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mine,  so  far  as  concerned  such  partner,  giving  notice ;  and  that 
the  other  partners,  or  any  of  them,  should  have  the  preference 
of  purchasing  the  interest  of  such  retiring  partner  at  a  fair 
valuation.  By  another  clause  it  was  provided,  that  at  the  ex- 
piration of  the  term  the  joint  stock  should  be  equally  divided 
among  the  partners,  their  executors  and  administrators. 

The  business  was  at  first  carried  on  at  Ayreskey,  in  the  county 
of  Durham :  but  afterwards  they  obtained  a  lease  from  Mr. 
Lambton  of  glass  houses  and  premises  at  Panns,  in  the  same 
county,  and  also  of  a  free-stone  quarry  for  the  term  of  fifteen 
years  from  the  22nd  of  November,  1789,  as  tenants  in  common  ; 
[  ^299  ]  with  a  proviso,  *that,  if  the  lessor,  his  heirs  or  assigns,  should 
be  desirous,  that  the  furnaces,  kilns,  and  other  utensils,  erected 
on  the  premises,  should  remain  thereon  after  the  expiration  of 
the  lease,  three  months  notice  of  such  intention  should  be  given 
previous  to  the  expiration ;  and  then  they  should  be  taken  at  a 
fair  valuation  ;  and,  in  case  such  notice  should  not  be  given,  the 
partners  might  remove  them. 

The  partners  worked  the  stone  quarry  upon  the  same  terms, 
on  which  the  manufactory  was  carried  on.  At  the  expiration  of 
the  partnership,  on  the  18th  of  February,  1797,  all  the  shares 
were  by  purchase  vested  in  the  plaintiff  and  George  Fenwick ; 
who  became  interested  in  equal  moieties ;  and  continued  to  carry 
on  the  business,  as  usual,  without  any  new  agreement.  In 
June,  1799,  they  took  a  lease  for  the  partnership  purposes  of  a 
warehouse  in  London  for  a  term  of  nine  years.  In  1801 
Addison  Fenwick,  the  son  of  George,  was  admitted  to  a  moiety 
of  his  father's  interest  in  the  concern;  and  was  appointed  a 
manager  with  a  salary.  They  also  occupied  a  brickfield,  con- 
tiguous to  the  glass-works,  as  tenants  from  year  to  year  under 
Mr.  Lambton,  until  1805  ;  the  profits  of  which  were  brought  to 
the  partnership  account. 

In  September,  1804,  George  and  Addison  Fenwick  applied  to 
Mr.  Wilkinson,  one  of  the  trustees  and  guardians  of  Mr. 
Lambton's  infant  son  and  devisee,  for  a  renewal  of  the  lease  of 
the  premises  at  Panns;  making  the  application  in  their  own 
names,  without  any  communication  with  the  plaintiff ;  with  whom 
it  was  represented  that  George  Fenwick  was  determined  to  have 
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no  hrther  connection  in  trade,  not  haying  at  that  time  apprised 
him  of  their  intention  to  dissolve  the  partnership.  An  *agree- 
ment  was  accordingly  executed  by  them  and  Wilkinson  for  a 
renewal  of  the  lease  to  them  exclusively,  for  the  term  of  eight 
years  from  the  22nd  of  November  following.  On  the  19th  of 
October,  1804,  the  Fenwicks  first  informed  the  plaintiff,  that 
they  had  obtained  that  renewal ;  and  gave  him  verbal  notice  of 
their  intention  to  dissolve  the  partnership  on  the  22nd  of 
November  following ;  and  on  the  15th  of  November  they  gave 
him  a  written  notice  to  that  effect.  At  this  time  various  con- 
tracts, entered  into  by  Addison  Fenwick  in  the  name  of  the 
partnership  with  glass  manufacturers  and  other  workmen,  for 
long  terms  of  years,  were  still  subsisting ;  and  in  May,  1804,  he 
purchased  in  the  partnership  name  a  large  quantity  of  kelp ; 
though  the  stock  then  in  hand  was  more  than  sufficient  to  last 
till  November.  The  defendants,  the  Fenwicks,  offered  to  take 
the  contracts  with  the  workmen  off  the  plaintiff's  hands ;  and  to 
give  him  an  indenmity  ;  or  to  divide  the  workmen.  They  also 
offered  to  take  the  partnership  property  and  utensils  at  a  valua- 
tion ;  and  desired  the  plaintiff,  if  he  would  not  comply  with  that 
proposal,  to  take  his  share  off  the  premises ;  and,  the  plaintiff 
refasing,  they  continued  the  business  with  the  partnership 
machinery,  stock  of  kelp  and  workmen. 

The  plaintiff,  having  filed  the  bill,  died;  and  the  suit  was 
revived  by  his  representatives.  The  defendants  insisted,  that 
the  partnership  was  duly  dissolved ;  that  they  were  only 
accountable  for  the  value  of  the  partnership  property  at  the  time 
of  the  dissolution ;  and  that  it  was  not  necessary  for  them  to 
inform  the  plaintiff  of  their  intention  to  dissolve  the  partnership, 
or  to  apply  for  a  renewal  of  the  lease ;  and  the  questions  were, 
1st,  whether  under  the  circumstances  the  partnership  was  duly 
dissolved :  if  it  was,  2ndly,  whether  the  defendants  were  *not 
accountable  for  the  profits,  derived  since  by  means  of  the  part- 
nership property :  Srdly,  whether  the  renewed  lease  was  not 
taken  in  trust  for  the  partnership. 

Wilkinson,  and  Murray,  his  solicitor,  being  examined  by  the 
defendants,  stated,  that  the  plaintiff  was  for  many  years 
employed  as  one  of  the  coal  agents  of  the  Lambton  family,  until 
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September,  1808  ;  when  Wilkinson  discharged  him  on  the 
ground,  that  he  had  taken  a  colliery,  contigaous  to  those  of  Mr. 
Lambton ;  and  therefore  was  not  likely  to  do  ample  justice  to 
the  latter  ;  as  agent  to  which  he  had  also  the  command  of  large 
sums  of  the  trust  money.  For  these  reasons,  though  there  was 
no  allegation  of  misconduct,  the  plaintiff  was  discharged  from 
the  agency ;  and  Wilkinson  informed  him,  that  he  should  not 
have  any  communication  in  future  with  the  trust  estates.  He 
also  received  notice  to  quit  some  lands  which  he  held  under  the 
trustees  as  tenant  from  year  to  year.  Wilkinson  farther  stated, 
that  he  would  not  have  granted  a  renewal  of  the  lease  at  Panns 
to  the  plaintiff,  either  separately,  or  jointly  with  other  persons ; 
that  he  came  to  that  resolution  in  September,  1808 ; .  that  it  was 
a  deliberate  and  final  resolution ;  and  was  publicly  known  in  the 
neighbourhood,  where  the  plaintiff  resided. 

Sir  Samuel  Roniilly,  Mr.  Bell,  and  Mr.  Simpkinson,  for  the 
plaintiff : 

1st,  The  business  having  been  carried  on,  after  the  expiration 
of  the  term,  fixed  by  the  articles,  in  the  same  manner,  thi& 
Court  will  hold,  that  the  original  terms  were  to  be  observed;  and 
therefore  the  partnership  could  not  be  dissolved  without  twelve 
months  notice,  according  to  the  original  stipulation.  *  * 
CrawshayY.  Collins  A  *  *  2ndly,  Taking  the  partnership  to  have 
been  duly  dissolved,  the  whole  of  the  joint  prpperty  ought  to  have 
been  sold  at  that  time.  *  *  8rdly,  The  rule  is  established,- that, 
if  a  trustee,  or  a  person,  having  a  particular  interest  in  a  lease, 
obtains  a  renewal,  it  shall  be  for  the  benefit  of  all  persons, 
interested  in  the  old  lease ;  Palmer \,  Young ,1  Keechv.  Sandford,^ 
liawe  V.  Chichester y\^  Otven  v.  Williams.^  In  this  respect  a 
partner  is  in  the  same  situation  as  any  other  person.     «^     *     * 

Mr.  Hart,  Mr.  Leach,  and  Mr.  Wear,  for  the  defendants, 
[cited  Peacock  v.  P<?acoc/j.t+] 


Sir  Samuel  Romilly  in  reply. 

t  10  E.  E.  61  (15  Ves.  218). 

X  1  Vem.  276. 

§  Sel.  Oafl.  in  Ch.  61. 


II  Amb.  715. 

f  Amb.  734. 

tt  10  E.  E.  138  (16  Ves.  49), 
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Thb  Master  of  the  Bolls  : 

The  first  question  in  this  cause  is,  whether  the  partnership 
was  dissolved  on  the  22nd  of  November,  1804.  The  plaintiff 
contends,  that  the  defendants  had  no  right  to  put  an  end  to  the 
partnership  at  that  period ;  and  that  is  contended  on  several 
grounds :  first ;  that,  as  by  the  articles,  which  formerly  existed, 
bat  had  expired,  twelve  months  notice  was  necessary  to  enable  a 
partner  to  withdraw,  the  same  notice  was  necessary  for  with- 
drawing from  the  partnership,  which  continued  without  articles. 
I  do  not  agree  to  that  proposition.  The  latter  partnership  was 
for  an  indefinite  period,  and  therefore  might  be  dissolved  at  the 
will  of  the  parties ;  subject  to  the  question,  afterwards  made,  by 
what  notice  that  will  must  be  declared. 

Another  ground,  on  which  the  plaintiff  contends  against  the 
dissolution  on  the  22nd  of  November,  is,  that  the  lease  of  the 
premises  in  London,  used  in  carrying  on  the  concern,  was  then 
unexpired.  That  does  not  oppose  any  obstacle  to  the  dis- 
solution; as  it  is  not  a  necessary  consequence,  that  partners, 
taking  premises  for  the  use  of  *their  trade  for  a  definite  period, 
contract  a  partnership  for  the  same  period.  If  any  part  of  the 
term  is  unexpired  at  the  end  of  the  partnership,  that  is  partner- 
ship property  and  is  to  be  distributed  as  such ;  but  I  do  not 
apprehend  that  they  are  bound  to  continue  the  partnership  on 
that  account. 

A  third  ground  is,- that  there  were  several  contracts,  subsist- 
ing with  their  workmen,  which  had  a  considerable  period  of 
time  to  run.  That  argument  goes  considerably  too  far.  It 
would  go  to  this  extent,  that  a  partnership  could  not  be  dis- 
solved, until  all  their  contracts  were  completely  ended  and 
wound  up ;  and  that  can  hardly  be  the  case  at  any  period ;  as 
persons  are  entering  into  contracts  from  day  to  day,  which  can- 
not all  expire  at  the  same  period.  It  would  on  that  ground  be 
hardly  possible  to  dissolve  any  partnership ;  as  there  must 
always  be  contracts  depending.  I  do  not  conceive  therefore, 
that  the  existence  of  engagements  with  third  persons,  either  for 
goods  to  be  worked  up,  or  engagements  with  their  workmen, 
which  had  not  come  to  a  conclusion,  can  form  an  objection  to 
the  dissolution.     The  partners  cannot,  it  is  true,  by  a  dissolu- 
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Featheb-    tion  relieve  themselves  from  the  performance  of  any  engage- 
r,         ments,  v^hich  they  may  have  contracted  with  third  persons:  but, 
ENWicK.    g^g  among  themselves,  the  existence  of  such  engagements  cannot 
prevent  a  dissolution  either  by  mutual  consent,  or  by  notice. 

The  question  then  is,  what  sort  of  notice  ought  to  be  given  for 
this  purpose.  Until  a  very  recent  period  it  had  been,  I  believe, 
understood,  that  a  reasonable  notice  should  be  given  :  but  upon 
the  question,  what  is  reasonable  notice,  much  difiference  of 
opinion  may  prevail.  On  the  one  hand,  it  may  be  extremely 
disadvantageous  to  parties  to  say,  that  a  partnership  shall  be 
dissolved  on  a  given  day :  on  the  other  it  must  be  extremely 
[  *309  ]  diflScult  for  *a  court  of  equity  by  a  general  rule  to  ascertain, 
what  is  reasonable  notice ;  and  the  question,  whether  the  par- 
ticular notice  was  reasonable,  or  convenient,  would  be  the  sub- 
ject of  discussion  in  almost  every  instance  of  the  dissolution  of  a 
partnership.  Considerations  of  that  sort,  I  believe,  have  led  to 
a  different  rule ;  that  in  the  case  of  a  partnership,  such  as  this, 
subsisting  without  articles,  and  for  an  indefinite  period,  any 
partner  may  say,  ''  It  is  my  pleasure  on  this  day  to  dissolve  the 
partnership : "  but,  considering  the  principles,  on  which  the 
dissolution  must  take  place,  a  partner  can  very  seldom,  if  ever, 
have  an  interest  to  give  notice  of  dissolution  at  a  period  dis- 
advantageous to  the  general  interests  of  the  concern ;  as  where 
the  articles  do  not  prescribe  the  terms,  the  law  ascertains,  what 
shall  be  the  consequence  of  dissolution :  viz.  that  the  whole  of 
the  joint  property  must  be  sold  off,  and  the  whole  concern 
wound  up.  No  partner  therefore  can  derive  a  particular  advan- 
tage by  choosing  an  unseasonable  moment  for  dissolution ;  as 
upon  the  principles,  established  in  Crawahay  v.  Collim\  and  the 
authorities,  there  referred  to,  he  must  suffer  in  proportion  to  the 
extent  of  his  interest  in  the  trade.  I  hold  therefore,  that  the 
dissolution  of  this  partnership  took  place  on  the  22nd  of 
November. 

The  next  consideration  is,  whether  the  terms,  upon  which  the 
defendants  proposed  to  adjust  the  partnership  concern,  were 
those,  to  which  the  plaintiff  was  bound  to  accede.  The  pro- 
position was,  that  a  value  should  be  set  on  the  partnership 
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stock ;  and  that  they  should  take  his  proportion  of  it  at  that 
valuation ;  or  that  he  should  take  away  his  share  of  the  pro- 
perty from  the  premises.  My  opinion  is  clearly,  that  these  are 
not  terms,  to  which  he  was  bound  to  accede.  They  had  no 
more  right  to  turn  *him  out  than  he  had  to  turn  them  out,  upon 
those  terms.  Their  rights  were  precisely  equal;  to  have  the 
whole  concern  wound  up  by  a  sale,  and  a  division  of  the  produce. 
As  therefore  they  never  proposed  to  him  any  terms,  which  he 
was  bound  to  accept,  the  consequence  is,  that,  continuing  to 
trade  with  his  stock,  and  at  his  risk,  they  come  under  a  liability 
for  whatever  profits  might  be  produced  by  that  stock.  In  the 
case  of  Craicshay  v.  Collins^  there  was  no  circumstance,  except 
merely,  that  there  had  been  no  adjustment  of  accounts  with  the 
assignees  of  the  bankrupt :  here  the  defendants  proposed  adjust- 
mg  the  accounts  on  certain  terms ;  but  terms,  which  the  other 
party  was  not  bound  to  accept.  Though  he,  thinking  they  had 
no  right  to  dissolve  the  partnership,  might  not  have  gone  into 
any  detail  of  the  principles,  on  which  the  dissolution  should  take 
place,  yet  I  conceive  it  to  have  been  their  duty  in  the  first  place 
to  pat  themselves  right  by  offering  to  him  those  terms,  upon 
which  the  law  gave  him  a  right  to  insist ;  and  not  having  done 
£0,  but  continuing  to  trade  with  his  stock  under  the  liability  to 
answer  for  the  profits,  the  same  inquiry  should  be  directed  as  in 
Craicsluxy  v.  Collins ;  t  to  ascertain,  what  that  stock  was  at  the 
period  of  the  dissolution,  on  the  22nd  of  November ;  what  use 
was  afterwards  made  of  it ;  and  what  profits  were  produced  by 
the  trade. 

There  is  still  remaining  what  I  consider  a  separate  question ; 
whether  the  renewed  lease  formed  any  part  of  the  partnership 
property  at  the  time  of  the  dissolution.  That  is  the  only  view  I 
take  of  this  question.  Sir  Samuel  Romilly  seemed  to  think, 
that,  if  it  formed  part  of  the  partnership  property,  the  conse- 
quence would  be,  that  the  partnership  was  not  dissolved.  For 
the  reason  I  have  already  given  I  think,  that  consequence  would 
*not  follow  :  but,  supposing  the  lease  to  have  been  renewed  on 
the  22nd  of  November,  and  that  the  defendants  are  to  be  con- 
sidered as  trading  for  the  plaintiff  under  that  renewal,  the  con- 

t  10  R.  R.  61.  X  10  R.  R.  67  (15  Yes.  230). 
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sequence  is,  that  the  renewed  lease  was  partnership  property 
from  the  22nd  of  November.  It  is  clear,  that  one  partner  can- 
not  treat  privately,  and  behind  the  backs  of  his  co-partners,  for 
a  lease  of  the  premises,  where  the  joint  trade  is  carried  on,  for 
his  own  individual  benefit :  if  he  does  so  treat,  and  obtains  a 
lease  in  his  own  name,  it  is  a  trust  for  the  partnership ;  and  this 
renewal  must  be  held  to  have  been  so  obtained.  Consider,  what 
an  unreasonable  advantage  one  partner  would  upon  a  different 
principle  obtain  over  the  rest.  In  this  respect  there  can  be  no 
distinction,  whether  the  partnership  is  for  a  definite,  or  in- 
definite, period.  If  one  partner  might  so  act  in  the  latter  case, 
he  might  equally  in  the  former.  Supposing  the  lease  and  the 
partnership  to  have  different  terms  of  duration,  he  might,  having 
clandestinely  obtained  a  renewal  of  the  lease,  say  to  the  other 
partners,  '^  the  premises,  on  which  we  carried  on  our  trade,  have 
become  mine  exclusively;  and  I  am  entitled  to  demand  from 
you  whatever  terms  I  think  fit,  as  the  condition  for  permitting 
you  to  carry  on  that  trade  here." 

Is  it  possible  to  permit  one  partner  to  take  such  an 
advantage  ?  When  the  application  was  made  for  a  renewal,  no 
notice  of  dissolution  had  been  given :  nor  had  the  plaintiff  notice 
of  any  intention  of  renewing  the  lease.  It  is  not  true,  as  has 
been  represented,  that  the  impediment  to  a  renewal  to  the 
partnership  arose  solely  from  the  indisposition  of  Mr.  Wilkinson 
to  any  connection  with  the  plaintiff:  as,  before  any  objection 
had  been  made  on  that,  or  any  other,  ground,  the  defendant 
goes  with  the  intention,  and  for  the  direct  purpose,  of  obtaining^ 
a  renewal  for  himself  and  his  son  exclusively.  He  ^makes  the 
application  to  Murray ;  who  says,  the  proposal  was  for  a  renewal 
for  the  benefit  of  the  defendants;  expressly  excluding  the 
plaintiff ;  with  whom,  it  was  represented,  that  George  Fenwick 
was  determined  to  have  no  farther  connection  in  trade ;  and 
though  it  may  be  true,  that  Wilkinson  afterwards  said,  he  would 
not  have  granted  a  lease  to  the  defendants  jointly  with  the 
plaintiff,  that  declaration  had  become  quite  unnecessary  by  the 
resolution,  previously  expressed  by  the  defendant,  not  to  take  a 
lease  jointly  with  him. 

This  clandestine  conduct  was  very  unfair  towards  the  plaintiff. 
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The  defendants  had  not  intimated  to  him,  that  they  would  not     Featheb- 

have  any  farther  connection  with  him ;  and  that  they  intended  ^^^^^^^^^ 

to  apply  for  a  lease  on  their  own  account.    They  ought  first  to    ^bn^ick. 

have  given  him  notice ;  and  to  have  placed  him  on  equal  terms 

with  them ;  and  then,  if  Mr.  Wilkinson  had  thought  proper  to 

give  them  the  preference,  the  case  might  admit  of  a  different 

consideration.    Instead  of  that  they  clandestinely  obtained  an 

advantage,  which  would  enable  them  to  dissolve  the  partnership 

on  terms,  very  unfavourable  to  the  plaintiff ;  and  they  evidently 

had  that  object  in  view.    If  they  can  hold  this  lease,  and  the 

partnership  stock  is  not  brought  to  sale,  they  are  by  no  means 

on  equal  terms.     The  stock  cannot  be  of  equal  value  to  the 

plaintiff ;  who  was  to  carry  it  away ;  and  seek  some  place,  in 

which  to  put  it,  as  to  the  defendants  ;  who  were  to  continue  it  in 

the  place,  where  the  trade  was  already  established ;  and,  if  the 

stock  was  sold,  the  same  circumstance  would  give  them  an 

advantage  over  other  bidders.    In  effect  they  would  have  secured 

the  good- will  of  the  trade  to  themselves  in  exclusion  of  their 

partner. 

Then  does  the  circumstance,  that  Wilkinson  was  unwilling  to 
admit  the  plaintiff  into  the  agreement  for  a  '^renewal,  make  any  [  *313  ] 
difference.  I  think  it  does  not ;  as  it  is  no  injury  whatsoever  to 
him,  or  any  other  of  the  trustees  of  Mr.  Lambton,  to  declare  the 
defendants  trustees  of  this  property  for  the  plaintiff.  There  may 
be  cases,  where  the  interest,  which  a  third  party  may  have 
against  the  specific  performance  of  an  agreement,  would  preclude 
the  execution  of  it,  as  between  cestui  que  trust  and  trustee  ;  as  in 
a  caset  before  Lord  Bedesdale :  an  insolvent  tenant  made  over 
his  lease  to  another  person  ;  who  treated  with  the  landlord  for  a 
renewal,  to  himself  ostensibly,  but  under  a  secret  agreement  in 
trust  for  the  original  tenant.  Lord  Bedesdale  held,  and  very 
jastly,  that  he  would  not  execute  that  agreement  as  against  the 
landlord;  forcing  upon  him  a  tenant,  whom  he  never  would  have 
chosen ;  and  unable  to  execute  the  agreement,  into  which  the 
ostensible  tenant  had  entered ;  and  therefore  the  principle,  that 
a  trustee  shall  derive  no  benefit  to  himself  from  the  trust,  should 
fail,  rather  than  be  carried  into  execution  against  a  third  party, 

t  O'Htrlihy  v.  Hedgei,  9  B.  B.  23  (1  Sch.  k  Lef.  123). 
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not  apprised  of  the  secret  engagement ;  and  imposed  upon  by  the 
default  of  him,  who  claimed  as  the  cestui  que  trust :  but  Lord 
Bedesdale  said,  if  the  farm  had  been  occupied  by  the  trustee, 
the  Court  must  have  held  him  to  be  accountable  for  the 
profits;  that,  as  between  them  there  was  no  reason  for  not 
carrying  the  trust  into  execution :  the  interest  of  the  landlord 
was  the  only  impediment. 

It  is  not  necessary  here  to  determine,  whether  I  would,  or 
would  not,  have  decreed  Wilkinson  specifically  to  perform  the 
agreement  for  a  lease,  in  which  the  plaintiff  *was  to  be  one  of 
the  tenants  :  but  I  have  no  difficulty  in  declaring,  that  under  the 
circumstances,  in  which  this  new  agreement  was  made,  I  can 
without  injury  to  any  third  party  decree,  that  this  lease  must  be 
considered  as  taken  for  the  benefit  of  the  partnership  ;  and  was 
therefore  partnership  property  at  the  time  of  the  dissolution. 
The  effect  will  not  be  to  consider  it  as  partnership  stock ;  so  as 
to  entitle  the  plaintiff  to  all  the  profits,  that  might  be  made 
during  the  continuance  of  the  lease;  as  it  is  not  stock,  employed, 
and  producing  profit,  in  the  same  sense  as  the  other  stock ;  if  he 
is  entitled  to  an  allowance  in  respect  of  his  share  of  these 
premises,  it  does  not  follow,  that  I  should  hold  him  entitled  to  a 
share  of  all  the  concerns,  carried  on  there.  I  consider  him  as 
having  an  interest  in  the  premises,  in  which  the  trade  was 
carried  on,  to  this  extent  only ;  that  in  taking  an  account  of  the 
value  of  the  partnership  stock,  as  it  existed  on  the  22nd  of 
November,  this  lease  is  to  be  included  in  the  estimate  of  value  as 
part  of  the  joint  property. 

The  principle  upon  which  the  account  is  to  be  taken,  is  all  that 
can  be  settled  at  present:  the  result  will  be  the  subject  of  farther 
directions. 


An  account  was  accordingly  directed  of  the  partnership 
property  upon  the  22nd  of  November,  1804  :  the  renewed  lease 
to  be  considered  as  partnership  property ;  and  to  be  sold ;  with 
the  same  inquiry  as  in  Crawshay  v.  Collins  :f  viz.  whether  there 
were  any,  and  what,  profits,  made  since  the  22nd  of  November, 
1804,  by  any,  and  what,  use  or  application  of,  or  by  means  of, 

t  10  E,  E.  67. 
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the  stock  in  trade  and  capital  of  the  partnership  business;  as  the    Featheb- 
\        Master  *finds  the  same  to  have  been  constituted  :  the  Master  to  «. 

be  at  liberty  to  state  specially  at  the  request  of  any  party  any  F^^^^c*^- 
circumstances,  relative  to  the  stock  and  capital,  existing  on  the  ^  ^^^'*  ^ 
22nd  of  November,  1804 ;  or  as  to  any  profits,  made,  or  alleged 
to  have  been  made,  since  such  time :  the  Master  to  make  a 
separate  report  as  to  what  the  partnership  property  now  consists 
of :  with  liberty  to  apply  upon  the  separate  report ;  reserving 
farther  directions. 


ADLET  V.  THE  WHITSTABLE   COMPANY.  isio. 

(17  Vesey,  315—328 ;  19  Vosey,  304—308.)  ^'^'  ^'  ^''* 

There  is  jurisdictioii  in  equity  over  a  corporation,  in  the  nature  of  a         vh  ^ 

partnership,  in  favour  of  a  member,  to  order  an  account  of  the  pl^fits,  L 

where  there  is  no  remedy,  or  not  a  complete  remedy,  at  law;  and  the    Eldon,  li.C. 
difficulty  of  executing  a  decree  from  the  peculiar  circumstances  and        f  815  1 
nature  of  the  property  will  not  prevent  it;  though  that  may  be  a  ground 
of  some  modification ;  for  instance,  not  recalling  profits,  already  distri- 
buted ;   as  an  account  is  directed  in  a  limited  way,  dispensing  with 
vouchers,  &c.  upon  the  obj^tion  from  length  of  time.f 

The  Company  of  Free  Fishers  and  Dredgers  of  Whitstable,  in 
the  coonty  of  Kent,  were  incorporated  by  Act  of  Parliament ;  I 
and  according  to  the  custom  of  conducting  their  oyster  fishery, 
and  dividing  the  profits,  every  member  during  the  season  for 
dredging  oysters  either  personally,  or  by  deputy,  was  obUgad  on 
certain  *day8,  appointed  by  the  foreman,  the  principal  oflScer  of  [  •sic  ] 
the  Company  for  the  time  being,  to  dredge,  and  deliver  for  the 
benefit  of  the  Company,  a  certain  quantity  of  oysters,  according 
to  his  direction,  called  a  stint ;  receiving  from  the  foreman  a 
certain  sum  for  the  day's  work.  The  money,  produced  by  the 
sale  of  the  oysters  was  applied  first,  in  discharge  of  the  interest 
of  the  Company's  debts ;  and  the  residue  was  divided  among  the 
members. 

On  the  22nd  of  July,  1805,  at  a  Manor  Court  an  order  or  bye- 
law  was  made ;  declaring,  that,  if  any  freeman  should  engage  in 
the  business  of  sending  oysters  to  market  for  sale  from  any 

t  See  now  B.  8.  C,  Ord.  33,  r.  3.  {  Stat.  33  Geo.  III.  c.  42. 
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adlet  oyster  grounds  on  the  Kentish  shore,  or  work  the  same,  &c. 
The  other  than  the  oyster  grounds  of  the  Company,  such  freeman 
^^(^MPAKY^^  should  forfeit  lOZ.  for  the  use  of  the  Company  ;  and  if  he  should 
refuse  to  pay  the  fine  to  the  water-bailiff  of  the  manor  for 
twenty-four  hours  after  demand,  such  freeman,  so  neglecting  or 
refusing,  should  from  thenceforth,  and  until  such  fine  be  paid, 
be  wholly  excluded  from  all  share  of  the  profits,  to  be  made 
thereafter  by  or  from  the  joint  trade  in  oysters  of  the  freemen  of 
the  Company ;  and  such  profits  should  in  the  mean  time  be 
divided,  as  if  such  freeman,  so  neglecting,  or  refusing,  had 
wholly  ceased  to  be  a  freeman  of  the  said  Company,  &c. 

The  plaintiff,  a  freeman  of  the  Company,  was  at  the  time  of 
their  incorporation,  and  had  ever  since  continued  to  be  one  of  the 
co-lessees  under  the  Dean  and  Chapter  of  Canterbury  of  another 
oyster  ground,  on  the  Coast  of  Kent,  called  The  Sea  Salter 
Ground  ;  and  the  bill  stated,  that  as  such  freeman  on  the  29th 
of  October,  1805,  he  performed  his  stint,  or  day's  work  in  the 
Company's  fishery ;  and  delivered  the  oysters  according  to  the 
custom ;  and  thereby  became  entitled  to  receive  from  the 
foreman  the  sum  of  six  shillings;  which  sum,  though 
[  •317  ]  *demanded,  was  refused  by  the  foreman  under  the  bye-law,  until 
the  fine  of  10{.  incurred  by  the  plaintiff,  as  holding  and  working 
another  oyster-ground  on  the  coast  of  Kent,  should  be  paid ; 
and  payment  of  the  fine  was  demanded;  and  refused  by  the 
plaintiff.  The  bill  insisting,  that  the  bye-law  was  invalid,  that 
the  plaintiff  was  not  summoned  to  attend,  and  had  no  notice 
of  any  complaint  against  him,  &c.  prayed  an  account  of  the 
profits,  &c. 

The  defendants  insisted  on  the  bye-law. 

Mr.  Richards,  Sir  Samuel  Romilly,  and  Mr.  Toller,  for  the 
plaintiff : 

This  is  a  bill,  filed  by  a  member  of  a  trading  company, 
entitled  to  a  share  of  the  profits ;  praying  an  account.  The 
objection  is,  that  he  has  ceased  to  be  a  member  under  the  effect 
of  a  bye-law.  There  is  no  doubt  of  the  jurisdiction  of  this  Court 
upon  the  validity  of  a  bye-law,  coming  incidentally  before  it.  A 
corporation  of  this  nature  is  but  a  more  extended  partnership : 
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the  right  therefore  in  equity  to  an  account  of  profits  withheld  is       adlet 
clear.  The 

[The  bye-law  is  unreasonable  and  invalid.]  t  ^^(^mpany^'^ 

Sir  Arthur  Piggott  and  Mr.  Bell,  for  the  defendants :  [  319  ] 

*  *  The  utmost  right  of  the  plaintiff  here  is  a  discovery ;  to  [  320  ] 
enable  him  to  go  to  law ;  where  he  might  recover  all,  that  he  is 
entitled  to,  in  an  action  against  the  foreman :  but  there  is 
another  objection ;  that  the  profits,  which  he  claims,  have  been 
actually  distributed.  The  application  of  the  plaintiff  to  the 
Court  of  King's  Bench  t  failed  upon  the  distinction,  that  this 
was,  not  a  disfranchisement,  but  a  mere  suspension  of  the  right 
to  acquire  profits, 

(The  LoBD  Chancellor  :  Suppose,  the  twelve  jurymen  of  the 
Manor  Court  had  made  a  bye-law,  that  the  profits  of  the  next 
year  should  *l)e  distributed  among  themselves  exclusively ;  not  [  *32i  J 
disfranchising  any  one :  it  would  be  a  strong  proposition,  that 
no  Court  has  jurisdiction  upon  that:  yet  all  these  arguments 
would  apply  in  that  instance.  The  object  of  this  bye-law  seems 
to  be,  to  raise  the  difficulty  about  jurisdiction;  excluding  the 
Court  of  King's  Bench.  If  the  consequence  of  this  management 
is,  that  a  court  of  law  cannot  enter  into  the  validity  of  the  bye- 
law,  the  question  is,  whether  this  Court  will  not  hold  jurisdiction 
for  the  purpose  of  sending  that  question  to  a  court  of  law : 
otherwise  the  most  unreasonable  thing  might  be  done  without  a 
remedy  in  any  Court.) 

Mr,  Richards,  in  reply : 

Admitting,  that  an  application  for  a  mandamus  could  be 
maintained,  the  Court  of  King's  Bench  could  do  no  more  than  a 
partial  act ;  giving  a  remedy  perhaps  as  to  the  stint,  &c. :  but 
still  the  account  in  this  Court  would  be  necessary;  without 
which  nothing  like  justice  could  be  obtained  by  any  application 
to  that  Court.     *     *     ♦ 

t  Nide. — This  part  of  the  argument  — 0.  A.  S. 

is  omitted,  as  the  invalidity  of  the  X  The    King    y.    The    WhUstahle 

bye-law  was  subseqaently  established  Company  ^  7  East,  353. 
in  an  action,  see  the  note  jxw^,  p.  95. 
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Adlet       Thb  Lobb  Chancellor  : 


V. 


The  The  Court  must  feel  much  reluctance  in  Riving  relief,  such  as 

Company.  iB  prayed  by  this  bill ;  but  ought  also  to  consider  with  attention 
[  322  ]  the  proposition,  that  under  no  circumstances  can  the  jurisdiction 
attach  upon  this  Company ;  which  is  carried  in  the  argument  to 
this  extent ;  that  a  case,  in  which  this  Court  would  interfere, 
cannot  be  represented.  I  have  mentioned  one  case,  in  which 
there  is  not  the  least  doubt,  that  this  Court  would  interfere : 
perhaps  others  might  be  suggested;  and  I  may  state,  that 
there  is  not  an  instance  of  a  bye-law  like  this ;  restraining  the' 
individual  members  of  the  corporation  from  being  concerned, 
either  in  any  other  place,  or  within  given  limits,  in  the  same 
trade.  These  bye-laws  go  much  farther.  It  has  been  observed 
correctly,  that  my  determination  must  be  upon  what  appears 
upon  the  Becord,  not  upon  an  hypothetical  case.  This  Com- 
pany, acting  as  a  corporation  before  the  year  1798,  were  then 
incorporated.  Upon  looking  into  the  books  cases  are  found  to 
establish,  that,  where  there  is  a  custom  to.  make  bye-laws,  even 
in  restraint  of  trade  to  a  certain  extent,  which  would  not  have 
been  good  under  the  authority  of  charter,  that  may  be  good 
by  custom.  The  case  is  therefore  to  be  considered  in  this  point 
of  view ;  that  this  might  by  possibility  have  been  a  corporation 
by  prescription,  entitled  by  custom,  if  not  authorised  by  charter, 
to  make  bye-laws ;  and  it  is  too  much  for  me  to  say,  whether 
this  bye-law  is  good,  or  bad.  I  am  satisfied,  that  at  least  the 
reasoning,  with  regard  to  what  individuals  may  do  by  contract 
[♦323]  as  to  particular  trades,  will  apply  to  the  point,  *whether 
this  a  good  bye-law ;  as  it  has  been  frequently  determined,  that 
what  may  very  well  be  made  the  subject  of  contract  between  the 
different  interests  in  a  partnership  would  not  be  good  as  a  bye* 
law :  for  instance,  an  agreement  among  the  citizens  of  London^ 
who  have  as  extensive  a  power  of  making  bye-laws  as  any 
corporation,  that  they  would  not  sell,  except  in  the  markets  of 
London,  would  be  good:  yet  it  has  been  declared  by  the 
Legislature,  that  a  bye-law  to  that  effect  is  bad.  This  case 
therefore  must  be  put  in  some  shape  for  the  opinion  of  a  court  of 
law ;  and  an  action,  for  the  purpose  of  trying  the  validity  of  the 
bye-law,  seems  preferable  to  a  case ;  which  would  not  compre- 
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hend  that  point    upon  the  distinction    between  charter    and       Adley 
contract  with  reference  to  bye-laws.  Thb 

The  next  consideration  is,  whether  this  Court  has  any  ^(5,™^^^^ 
jurisdiction;  taking  the  plaintiff  to  be  a  member  of  this 
Company,  excluded  from  a  share  of  the  profits;  divisible  as 
profits  in  the  singular,  but  immemorial,  mode  of  dividing  the 
profits  of  this  concern ;  that  he  is  excluded,  as  being  a  person, 
not  entitled  to  be  summoned,  according  to  the  answer,  to  do  the 
dredge- work :  not  disfranchised  ;  or  deprived  of  his  corporate 
rights ;  or  suspended  from  that  character :  therefore  not  placed 
in  a  situation  to  apply  for  a  mandamus ;  either  as  being  actually 
disfranchised ;  or  as  suspended  merely :  if  in  that  case  a 
mandamus  would  lie ;  as  to  which  point  the  authorities  are  both 
ways ;  though  I  do  not  see,  why  it  should  not  lie :  suspension 
being  disfranchisement  pro  tevipore.  In  this  case  however  the 
whole  corporate  character  is  in  fact  left  in  him;  but  all  the 
beneficial  interest  is  taken  out  of  him  for  a  time;  and  the 
question  is,  whether  it  is  unlawfully  taken  out  of  him ;  and,  if 
so,  whether  there  is  a  remedy  at  law. 

It  is  contended,  that,  if  that  is  so,  there  is  no  remedy  in  [  S24  ] 
equity :  first,  as  the  bill  is  against  a  corporation  :  secondly,  as 
it  is  against  a  corporation  of  so  singular  a  nature,  with  reference 
to  the  property,  out  of  which  the  profits  are  to  arise,  that  the 
Court  cannot  execute  its  decree.  With  regard  to  the  former 
objection,  that  the  defendants  are  a  corporation,  if  it  is  true, 
that  the  case  may  exist  of  a  corporation,  not  subject  to  any 
remedy  at  law  or  in  equity  for  the  most  apparent  wrong,  there  is 
a  strong  call  upon  the  Legislature  to  stay  their  hand  in  forming 
these  corporations.  We  find  from  the  experience  of  every  day, 
that,  as  individuals  cannot  possibly  hold  out  responsibility  to 
the  extent,  required  in  great  concerns,  therefore  great  trading 
Companies  are  formed  :  the  property  of  the  Company  yielding  a 
profit;  which  according  to  the  nature  and  principle  of  the 
undertaking  is  to  be  divided  among  the  individuals,  composing 
that  corporation,  just  as  if  they  were  not  incorporated.  There 
is  no  mode  of  ascertaining  what  is  due,  except  an  account 
in  a  court  of  equity :  but  it  is  said  the  party  may  have  a  dis- 
covery ;  and  then  go  to  law.    The  answer  to  that  is,  that  the 
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adlkt  right  to  the  discovery  carries  along  with  it  the  right  to  relief  in 
The  equity. 
^Co^Fj^Y^  The  next  objection  is,  how  can  the  decree  be  executed  against 
this  Company ;  and  I  admit,  there  is  great  difficulty  in  that. 
The  course  against  a  corporation  is  by  sequestration,  or 
distringas.  I  do  not  conceive  it  to  be  impossible  to  lay  hold  of 
their  property,  and  with  regard  to  the  power  of  the  Court  there 
is  no  distinction,  whether  the  subject  is  a  fishery,  or  an  inherit- 
ance of  another  nature.  The  Court  must  deal  with  it,  as  well  as 
they  can  ;  to  prevent  a  failure  of  justice  altogether ;  and,  if  by 
resisting  the  demands  of  justice  they  expose  their  property  to 
ruin,  the  mischievous  consequences  must  be  attributed  to 
themselves.    In  the  case  of  a  Glass  Company  at  Liverpool, 

[  ^325  ]  *ander  a  contract  to  divide  the  profits,  the  manager  refusing  to 
give  any  account  to  a  party,  entitled  to  participate,  can  a 
doubt  exist,  that  this  Court  would  direct  an  account?  The 
effect  might  be,  that  the  Court  would  be  under  the  necessity  of 
carrying  on  the  glasswork  :  yet  that  difficulty  would  not  prevent 
the  decree ;  though  it  might  induce  the  Court  to  modify  it :  so 
as  to  do  as  little  injury  as  possible.  The  difficulty  applies 
equally  to  a  suit  by  a  third  person ;  for  instance,  for  articles, 
supplied  to  this  corporation :  can  there  be  a  doubt,  that  he  would 
be  entitled  to  an  account  of  the  oysters,  sold  at  Billingsgate?  If 
a  decree  is  due  to  a  member  of  the  corporation,  there  can  be  no 
more  difficulty  in  executing  a  decree  for  him  than  for  a  stranger ; 
and  a  stranger  must  clearly  have  a  decree,  if  due  to  him;  and  be 
entitled  to  enforce  it ;  though  the  property  is  of  so  peculiar  a 
nature. 

Still,  I  admit,  a  court  of  equity  ought  to  interfere  with  great 
reluctance,  where  the  plaintiff  can  have  a  complete  remedy  at 
law.  Supposing  therefore  the  account  to  be  sought  against  a 
party,  properly  accountable,  and  such  as  can  be  given  by  a 
decree,  aiming  at  all  the  justice,  which  the  case  in  equity  admits 
of,  the  previous  consideration  is,  whether  relief  can  be  obtained 
at  law  to  such  an  extent,  that  this  Court  ought  not  to  interfere  ; 
and  what  are  the  remedies  at  law.  We  know  the  reasons,  upon 
which  the  application,  that  was  made  to  a  court  of  law  failed.  + 

+  The  King  v.  The  WhiUtahle  Company,  8  R.  R.  639  (7  East,  353). 
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Lord  Ellenborough's  opinion  seems  to  be,  that,  as  this  corporator       adlkt 
was  neither  disfranchised  nor  suspended,  but  was  merely  under         thr 
an  interdiction  from  receiving  profits,  he  might,  if  legally  entitled  ^mpany^^ 
to  them,  have  an  action  against  those,  who  disturbed  him  in  the 
perception  *of  them ;  and  if  he  had  any  right  to  a  mandamus,  it      [  '^326  ] 
would  be  for  the  share  of  the  profits,  withheld.    Mr.  Justice 
Lawrence  says,  admitting,  that  an  action  would  not  lie,  as  it 
was  the  case  of  a  partnership,  and  no  admitted  balance,  he 
might  go  into  equity ;  and  there  is  great  difficulty  in  any  other 
way  of  putting  the  case. 

It  occurred  to  me,  that  perhaps  a  mandamus  would  lie  to 
compel  them  to  assign  to  him  his  stint :  but  it  is  clear,  that  such 
a  mandamus  would  not  give  him  all  the  remedies,  to  which  he 
is  entitled.  If  he  is  entitled  to  relief  in  equity,  they  cannot 
insist,  that  he  was  not  entitled  to  be  summoned :  an  objection, 
that  is  waived  by  the  answer :  nor  can  they  be  heard  to  say,  in 
opposition  to  the  language  of  all  their  orders  and  decrees,  that 
there  are  no  profits ;  which  are  ascertained,  and  divided,  in  a 
very  singular  mode.  I  cannot  conceive,  how  the  Court  of  Eang's 
Bench  can  by  mandamus  tell  him,  what  is  the  amount  of  profit 
after  paying  the  dredging  work  and  other  charges. 

It  is  said,  an  action  might  be  brought  against  the  foreman ; 
who  might  be  considered  as  liable  to  pay  that  share  of  the 
profits,  to  which  the  plaintiff  would  be  entitled;  who  would 
therefore  in  that  action  recover  the  whole.  Lord  Ellenborough 
however  seems  to  carry  that  no  farther  than  the  six  shillings. 
The  argument  must  be  pushed  to  this  extent :  that  the  plaintiff, 
though  not  Bunmioned  to  do  the  dredging  work,  yet,  being 
entitled  to  be  summoned,  is  to  be  paid  according  to  that  right. 
How  can  the  Court  of  King's  Bench  in  that  way  state,  what  he  is 
entitled  to?  They  must  take  either  such  sum  as  a  certain 
member  receives,  or  some  other  proportion ;  and  the  former  is 
open  to  this  fatal  objection :  that  in  the  calculation,  upon  which 
that  person  is  to  have  that  sum,  the  plaintiff  is  excluded  from  any 
share;  and  therefore  it  must  be  shewn,  what  every  individual 
would  be  entitled  to  *receive  upon  a  different  calculation.  Upon  [  •327  ] 
the  whole  there  is  no  complete  remedy  at  law  in  that  way ;  as  at 
law  the  proportion  he  was  to  have  cannot  be  ascertained. 
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ADI.EY  I  cannot  therefore  Bee,  with  this  bye-law,  assaming  it  not  to  be 

The  legal,  how  the  plaintifif.can  obtain  relief,  except  in  equity.  The 
^^™ANY^*  answer  to  the  objection,  that  he  is  to  raise  this  demand,  not 
against  the  corporation,  who  are  not  accountable,  but  against 
the  foreman,  or  some  other  officer,  who  pays,  is,  that  it  is  the 
act  of  the  corporation,  that  prevents  his  receiving.  The  foreman 
is  the  agent  of  the  corporation  :  the  payment  is  demanded  from 
them ;  and  while  the  foreman  withholds  it  under  a  bye-law,  not 
declared  illegal,  an  action  could  not  be  maintained  against  him  : 
nor  is  he  liable  to  an  account. 

Another  objection,  that  the  profits  are  gone,  having  been 
actually  distributed,  has  no  force.  Supposing  this  Company  not 
to  be  a  corporation,  there  would  be  no  difficulty.  This  Court 
would  in  the  case  of  a  mere  trading  company  give  relief,  as 
beneficial  as  under  the  actual  circumstances  could  be  given. 
Upon  a  bill  for  an  account,  running  through  a  vast  series  of 
years,  open  to  all  the  objections  and  difficulty,  arising  from  the 
length  of  time,  the  Court,  feeling  the  injustice  of  giving  the 
account,  as  it  would  be  given,  if  sought  in  a  reasonable  time, 
compelling  the  defendant  to  ransack  his  papers,  and  produce 
vouchers  for  every  item,  but  considering  it  not  unreasonable,  that 
the  plaintiff  should  have  an  account,  would  give  that  relief ;  with 
a  modification,  calculated  to  do  the  best  justice,  that  the  circum- 
stances admit ;  giving  the  necessary  directions  for  that  purpose, 
that  for  certain  items  vouchers  shall  not  be  required,  &c.  So,  if 
this  was  a  mere  trading  company,  there  would  be  no  difficulty 
[  ''828  ]  upon  the  particular  circumstances  of  the  case :  the  Court  *would 
not,  contrary  to  the  usage,  disturb  the  application  of  that 
surplus,  which  was  never  considered  divisible ;  and  take  away 
the  power  of  using  it  as  the  means  of  carrying  on  the  concern  ; 
but,  ascertaining  by  account  what  was  due  to  the  plaintiff,  would 
take  care,  that  out  of  any  future  sums,  forming  dividend,  a  propor- 
tion should  be  taken,  before  it  should  be  divided  according  to  the 
ancient  mode,  sufficient  to  pay  to  the  plaintiff  what  he  ought  to 
have  received ;  and  that  the  remainder  only  should  be  divided. 

Upon  these  grounds,  unless  I  can  be  satisfied,  that  the  party 
has  such  a  remedy  at  law  as  ought  to  bar  his  application  to  a 
court  of  equity,  I  conceive  he  has  a  right  to  apply  here  for  such 
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relief,  as  under  all  the  circninBtances  he  is  entitled  to ;  provided       adlet 
these  bye-lawB  are  not  valid :  a  question,  which  I  am  unwilling  to         tiib 
prejudice  by  expressing  any  opinion  upon  it :  but,  if  a  court  of  ^^(f^MPANr!!^ 
law  will  inform  me,  that  this  is  not  a  good  bye-law,  even  in  the 
state  of  this  record,  I  shall  find  the  means  of  giving  to  the  plain- 
tiff the  benefit,  resulting  from  his  title  in  this  concern,  if  not 
forfeited  at  law  under  the  bye-law.    The  mode  of  trying  that 
question  appears  to  me  to  be  an  action;    unless  some  more 
convenient  course  can  be  suggested. 

[Note. — The  bye-law  was  subsequently  held  invalid  in  an 
action  in  the  Court  of  King's  Bench  {AdUy  v.  Reeves^  2  M.  &  Sel. 
53)  and  this  cause  came  on  again  before  the  Lord  Chancellor  for 
further  directions  on  the  8th  Feb.,  1815  (as  reported  in  19  Yes. 
d04 — 308,  and  1  Mer.  107)  when  his  Lordship  directed  an  account 
of  the  profits  and  earnings  of  the  defendant  Company  as  prayed. 
A  variation  afterwards  made  in  the  order  (1  Mer.  at  p.  112)  is 
not  material  for  the  purpose  of  the  present  report. — 0.  A.  S.] 


COX  V.  PAXTON.t  1810. 

(17  Veeey,  32»-^31.)  3'^14. 

Money  embezzled  by  the  feloniouB  act  of  a  clerk  and  applied  by  bim    Eldon,  1^.0. 
in  the  purcbase  of  property,  cannot  be  recovered  in  ciYil  proceedings,         [  S2S  ] 
nor  can  eucb  property  be  followed  or  claimed. 

Thb  object  of  the  bill  was  to  obtain  the  delivery  of  certain 
policies  of  life  insurance ;  as  having  been  effected  by  a  clerk  of 
the  plaintiffs  with  their  money,  which  he  had  embezzled  by 
means  of  false  entries  in  the  accounts  of  his  receipts  and  pay- 
ments ;  charging,  that  they  were  received  by  the  defendants  on 
account  of  a  debt,  due  by  him  to  them,  with  notice. 

To  this  bill  the  defendants  demurred. 

A/r.  Leach  and  Mr.  Abercramby,  in  support  of  the  demurrer : 
The  objections  to  this  bill  are,  first,  that  the  transaction 

t  The  reasons  for  withholding  civil      10  Ch.  D.  667,  48  L.  J.  Bky.  57,  40 
lednss  in  such  case  are  considered     L.  T.  141. 
in  ExparU  Ball,  In  re  Shepherd  (1879) 
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Cox         stated,  creating,  as  between  the  plaintiffs  and  their  servant,  a 

Paxtox.      ca^  of  felony,  cannot  be  the  foundation  of  a  civil  demand  : 

secondly,  if  they  do  not  amount  to  felony,  the  money,  under  this 

application  of  it  constituting  a  direct  breach  of  trust,  cannot  be 

followed. 

First,  this  embezzlement  by  a  cletk,  applying  to  his  own  use 
the  excess  of  his  receipts  beyond  his  payments,  and  with  that 
view  making  false  entries,  amounts  clearly  to  felony,  under  the 
Act  of  Parliament,!  relative  to  bankers  clerks :  and  the  conse- 
quence is,  that  no  civil  demand  can  arise  out  of  that  transaction. 

Secondly,  taking  the  act  of  the  clerk  to  create,  not  a  felony, 
but  a  mere  debt,  the  application  of  the  money  to  a  particular 
purpose  of  his  own  was  a  direct  breach  of  trust.  Is  there  a 
[  *3S0  ]  general  rule  of  equity,  that  in  such  a  *case  the  cestui  que  trust 
can  follow  that  money,  perhaps  lent  upon  bond,  as  the  specific 
trust  money ;  claiming,  if  the  trustees  should  fail,  or  die  insol* 
vent,  a  Uen  against  his  general  creditors ;  though  the  act  was  a 
direct  breach  of  his  duty,  as  trustee  ?  That  is  not  according  to 
the  principles  of  a  court  of  equity.    ♦     ♦    ♦ 

Mr.  Richards,  and  Mr.  William  Agar^  for  the  plaintiffs : 

The  defendants  hold  these  policies  of  insurance  by  delivery  of 
the  clerk;  with  knowledge,  that  they  were  the  produce  of  the 
plaintiff's  property ;  contending,  that  they  are  entitled  to  hold 
them  for  the  right  owners,  as  receiving  them  from  a  person, 

guilty  of  a  felony,  or  having  committed  a  breach  of  trust. 

•     ♦     » 

[  331  ]  Mr.  Leachf  in  reply : 

If  the  act  of  the  clerk  is  tainted  by  felony,  the  plaintiffs  could 
have  no  lien  upon  the  produce ;  and  as  little  from  this  transfer 
to  third  persons.  The  only  effect  of  notice  in  equity  is  to  place 
the  assignee  in  the  situation  of  the  assignor. 

The  Lord  Chancellor: 

This  appears  to  me  to  be  a  felony ;  no  case  affording  more 
clear  evidence  for  a  conviction  under  this  Act  of  Parliament 
could  be  brought  forward  than  that  of  a  receiving  clerk,  entering 

t  Stat.  39  Geo.  m.  c.  Bo. 
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some  reoeiptsy  and  omitting  others.  That  has  been  decided  at 
the  Old  Bailey  to  be  felony.  Taking  that  to  be  clear,  you  could 
maintain  no  action  for  this  money :  a  principle  of  policy  interfer- 
ing ;  nor  could  you  compel  an  account  here  for  the  same  reason. 
You  cannot  denominate  him  a  trustee  in  any  way.  There  was 
no  trust  to  lay  out  this  money  upon  policies  of  insurance  :t  nor 
any  obligation  except  to  account.  His  application  of  the  money 
in  this  way  could  never,  even  without  this  Act  of  Parliament, 
have  given  the  plaintiffs  a  title  to  these  policies  of  insurance. 
How  then  are  they  to  be  considered  the  plaintiffs'  property  in 
the  hands  of  the  defendants?  At  the  utmost  it  could  not  go 
beyond  the  amount  of  the  embezzlement.  If  this  case  is  to  be 
taken  according  to  the  representation  of  the  bill,  (as  it  must  be 
upon  this  demurrer,  but  only  for  the  purpose  of  the  argument) 
that  the  defendants,  knowing  that  the  plaintiffs'  money  was 
laid  oat  in  these  policies,  insist  upon  holding  them,  the  morality 
of  it  is  obvious :  but  that  cannot  be  the  foundation  of  a  rule  in 
equity.  Those,  who  obtained  this  |Act  of  Parliament,  making 
the  embezzlement  of  their  clerks  felony,  are  much  surprised  at 
the  consequence ;  that  they  cannot  recover  their  money. 

The  demurrer  was  allowed. 


t  2ioU. — This  reasoning  is  no 
longer  applicable,  since,  according  to 
the  modem  doTelopment  of  the  equit- 
able rule  by  which  the  proceeds  of 
property  dispoeed  of  by  persons  in 
a  fiduciary  relation  may  be  followed, 


it  is  unnecessary  to  inquire  whether 
such  disposition  was  rightful  or 
wrongful,  so  long  as  the  proceeds  or 
the  investment  thereof  can  be  identi- 
fied. See  In  re  Hallett's  EstaU  (1879) 
13  Oh.  D.  at  pp.  708,  709.— 0.  A.  8. 


Cox 

V, 

Paxton, 
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1810.  CRUTTWELL  v.  LYE.f 

^^i^r^,  21.  ^j^  y^y^  335—347.) 

EXiDOK,  L.C.  The  involuntary  alienation  of  a  trade  with  the  good- will  does  not 

[  335  ]  prevent  the  vendor's  setting  up  again  a  similar  trade,  but  he  must  not 

represent  it  as  a  continuation  of  the  old  trade. 

Sale  under  a  commission  of  bankruptcy  of  the  waggon  trade  from 
Bristol  and  Bath  to  London  with  the  good-wilL  Another  concern  from. 
Bristol  and  Bath  to  Warminster  and  Salisbury  being  purchased  in  trust 
for  the  bankrupt,  having  obtained  his  certificate,  he  commenced  trade 
again  to  London  by  that  road ;  soliciting  customers  by  advertisement, 
and  cards,  stating  generally  that  being  reinstated  by  his  friends  in  the 
carrying  business  his  waggons  set  out  at  the  usual  hours, -Ac.  An 
injunction  was  refused. 

In  the  year  1804  George  Lye,  being  at  that  time  engaged  in  . 
[  •336  ]  the  carrying  trade  by  waggons  from  Bristol  *through  Bath  and 
Warminster  to  Salisbury,  purchased  jErom  the  executor  of 
Wiltshire  his  carrying  trade  by  waggons  from  Bristol  through 
Bath  to  London ;  with  the  premises,  engaged  in  that  business  ; 
consisting  of  a  warehouse  in  Peter  Street,  Bristol,  and  extensive 
warehouses  in  Bath.  He  afterwards  took  his  son  Edward  Lye 
into  partnership  with  him  ;  and  they  continued  to  carry  on  both 
those  concerns,  until  a  commission  of  bankruptcy  issued  against 
them ;  having  extended  the  Warminster  and  Salisbury  concern 
by  setting  up  a  waggon  from  Salisbury  to  London. 

The  assignees  under  the  commission  put  up  to  sale  by  auction 
the  whole  of  this  carrying  business  in  different  lots;  the 
particular  describing  Lot  1  as  the  carrying  business  of  George 
and  Edward  Lye ;  together  with  the  good-will  of  the  extensive 
premises  in  Broad  Street,  Bath,  used  for  many  years  in  the 
business  of  a  common  carrier  from  Bath  to  London,  &c. ;  also 
the  premises  in  Peter  Street,  Bristol,  together  with  the  good- will 
of  the  long  established  trade,  &c. :  Lot  2  was  described,  generally, 
as  the  interest  of  the  bankrupts  in  the  carrying  trade  from 
Bristol  to  Warminster  and  Salisbury :  stating  that  the  purchaser 
was  to  take  the  stock  upon  the  respective  premises ;  and  specify- 
ing some  particulars  as  to  the  hours,  at  which  the  waggon  would 
be  at  the  respective  places,  &c.     The  first  lot  was  purchased  by 

t  Walker  v.  MoUram  (1881)  19  Ch.      P«ir«onv.  Pearson  (1884)  27  CJk  I?.  145, 
D.  365,  51 L.  J.  Ch.  108, 42  L.  T.  659;      54  L.  J.  Ch.  32,  61  L.  T.  311. 


VOL.  XI.]  1810.    CH.    17  VESEY,  83G— 340.  99 


the  plaintiff  for  4;000Z.    The  second  lot  was  purchased  by  the  Cbottwei,!. 

nephew  of  one  of  the  assignees;   and  after  Edward  Lye  had        lye. 

obtained  his  certificate,  he  was  again  put  into  business  in  that 

concern ;  on  which  occasion  he  stated  both  by  advertisement, 

and  by  hand-bills  distributed,  that  being  reinstated  by  his  friends 

in  the  carrying  business,  he  informs  the  public,  that  his  waggons 

set  oat  at  the  usual  hours ;   describing  the  course,  not  by  the 

direct  road  to  London,  but  by  the  road  through  Warminster 

*and  Salisbury.     It  was  stated  by  affidavit  that  one  of  the       [  ^337  ] 

assignees,  an  uncle  of  the  bankrupt,  assisted  him  by  the  use  of 

his  books  in  soliciting  the  customers. 

Under  these  circumstances  the  plaintiff  moved  for  an  injunc- 
tion. 

Sir  Samuel  RomUly  and  Mr.   Heald^  in  support  of    the 
motion : 

The  right  of  the  bankrupt  to  set  up,  and  carry  on,  again,  the 
same  trade,  and  in  the  same  place,  is  not  disputed :  but  the 
objection,  that  will  maintain  an  injunction,  is,  that  after  this 
trade  has  been  861d,  as  the  good-will  of  the  old  established  trade, 
he  has  set  up  the  same  trade ;  represented  as  the  continuation  of 
that  trade,  and  soliciting  the  customers  of  that  ancient  establish- 
ment.    [They  cited  Hogg  v.  KirbyA] 

Sir  Arthur  Piggott  and  Mr.  Leach,  for  the  bankrupt :  Mr.       r  33^  -1 
Richards,  for  the  assignees  : 

This  is  an  attempt  to  interfere  with  a  personal  right  of  the       [  339  ] 
bankrupt ;  of  which  he  cannot  be  deprived  by  the  assignees,  or 
any  other  person :    a  right,  which  not  being  forfeited  by  the 
bankruptcy,  could  not  be  disposed  of ;  and  cannot  be  affected  by 
any  fraudulent  or  improper  conduct  of  the  assignees ;   which 
might  release  the  party,  with  whom  they  contracted ;   and  to   * 
whom  they  are   responsible.    *    *    These    are    two    distinct       [340] 
trades ;  and,  though  the  representation  in  the  particular  for  sale 
is,  that  Lye  had  been  engaged  in  the  ancient  concern  from  Bath 
direct  to  London,  when  he  speaks  of  being  reinstated  in  the 
carrying  business,  he  must  be  understood  as  alluding  to  the 

t  7  E.  B.  30  (8  Ves.  216). 

H  2 
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Cbdttwxll  Warminster  concern  alone ;    which  was  the    subject    of    the 
Lye.        purchase  in  Lot  2.    *    *    * 


[344] 


ybv.  21.      The  Lord  Chancellor  : 

I  take  this  to  be  the  short  result  of  the  facts  of  this  case. 
Excluding  what  passed  between  the  year  1804  and  the  sale,  the 
Warminster  concern  was  originally  distinct :  and  the  representa* 
tion  as  to  Lot  2  gives  no  notice,  that  the  purchaser  of  that  lot 
would  have  any  concern  with  any  waggon  transactions,  con- 
nected with  London.  I  take  it  also  to  be  clear,  that  Lye,  one  of 
the  bankrupts,  having  purchased  Lot  2,  did  set  up  the  waggon 
trade  from  Bristol  through  Bath,  and  by  a  different  line  of  road 
to  London :  in  a  sense  the  same  trade  as  that  waggon  trade, 
[  ^345  ]  purchased  by  the  plaintiff ;  that  ^direct  solicitation  waa 
addressed  by  Lye  to  the  public;  inviting  their  custom  in  the 
trade  between  Bristol,  Bath,  and  London  ;  according  to  the  true 
interpretation,  by  a  different  line  of  road ;  and  that  solicitation 
was  made,  not  merely  by  advertisement,  but  by  cards  handed 
about.  There  is  farther  upon  the  affidavits  so  much  probability 
of  direct  solicitation  to  the  customers  of  the  old  concern  in  some 
few  instances,  that  the  fact  may  be  fairly  assumed ;  and  under 
these  circumstances  the  question  is,  whether  the  injunction  can 
be  maintained  against  the  bankrupt,  carrying  on  this  trade 
between  Bristol,  Bath,  and  London ;  as  he  does  carry  it  on :  or 
more  broadly,  whether,  if  he  carried  it  on  in  a  more  direct 
course  than  appears  upon  these  affidavits,  the  injunction  would 
be  justified. 

Attending  to  the  fact,  that  carrying  on  the  trade  from  Bristol 
to  London,  though  by  a  different  course,  the  bankrupt  must 
convey  goods,  which,  if  he  was  not  engaged  in  that  trade,  would 
be  conveyed  by  the  plaintiff,  it  is  also  extremely  clear,  that  there 
may  be  a  great  proportion  of  business  between  those  termini,  in 
which  the  plaintiff  really  would  have  no  concern ;  and  one  of  the 
difficulties,  that  have  pressed  me  throughout  this  cause,  is,  to 
what  extent  upon  the  principle  this  injunction  is  to  go ;  as  there 
is  no  doubt,  that  the  defendant  by  taking  goods  from  Bristol  to 
Hounslow,  where  the  roads  meet,  would  to  a  certain  extent 
prejudice  the  plaintiff;  and   so    every  removal    from   Bristol 
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towards  London  would  be  an  injury  to  him  in  a  greater ,  or  less,   Cbuttwell 
degree.  Lyb. 

It  is  necessary  first  to  consider,  whether  the  sale  under  the 
bankruptcy  of  Lot  1,  and  the  good- will,  belonging  to  those 
premises,  or  the  trade  established  upon  them,  would,  if  there 
was  nothing  more,  upon  any  principle  prevent  the  bankrupt's 
immediately,  by  the  assistance  of  *his  friends,  again  setting  up  [  *346  ] 
the  trade  from  Bristol  to  London  by  the  very  same  road :  and  I 
cannot  say,  that  any  of  those  interests,  which  a  bankrupt  is 
supposed  to  have  by  the  effect  of  the  certificate,  or  in  the  surplus 
of  his  estate,  after  payment  of  his  debts,  form  a  principle,  upon 
which  he  should  not  be  permitted  to  engage  again  in  the  like 
trade ;  which  in  this  sort  of  case  is  materially  distinguished  from 
the  same  trade.  In  Hogg  v.  Kirby  f  the  defendant's  magazine, 
being  published  as  a  continuation  of  the  plaintiff's,  was  the 
same.  Supposing  the  bankrupt  therefore  not  to  have  had  any 
other  interest,  there  is  no  principle,  upon  which  this  Court 
could  hold,  that  he  should  not  engage  in  the  direct  trade  by  the 
same  road. 

The  bankrupt  however  happens  to  become  the  purchaser  at 
the  same  sale  of  the  Warminster  interest ;  and  the  farther 
question  is,  whether  that  fact  affords  a  principle,  not  arising  out 
of  any  engagement,  expressed  as  between  the  vendor  and  vendee 
of  Lot  1,  or  any  description  of  Lot  2,  of  which  the  bankrupt  was 
the  purchaser,  upon  which  it  cannot  be  maintained,  that,  being 
at  hberty  to  use  the  Warminster  trade,  he  shall  not  be  at  liberty 
to  become  a  trader  in  the  iike  trade  from  Bath  to  London  ;  and 
the  converse  must  hold;  that  the  plaintiff  also  by  a  similar 
equity  cannot  convey  anything  from  Bristol  through  Bath  and 
Warminster  to  Salisbury.  That  is  a  great  deal  too  much  to  be 
inferred  from  anything,  that  has  passed.  The  good-will,  which 
has  been  the  subject  of  sale,  is  nothing  more  than  the 
probability,  that  the  old  customers  will  resort  to  the  old  place. 
Fraud  would  form  a  different  consideration  :  but,  if  that  effect  is 
prevented  by  no  other  means  than  those,  which  belong  to  the 
fair  course  of  improving  a  trade,  in  which  it  was  ^lawful  to  [  «347  ] 
engage,  I  should  by  interposing  carry  the  effect  of  injunction  to 

t  7  B.  R.  30  (8  Yes,  216). 
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Cbuttwbll  a  much  greater  length  than  any  decision  has  authorised,  or 
Lyx,        imagination  ever  suggested. 

What  farther  was  done  ?  The  bankrupt  advertises  that  he  is 
reinstated  in  the  carrying  business ;  and,  though  that  expression 
may  have  a  tendency  to  misconception,  yet  he  is  in  a  fair  sense 
reinstated,  if,  being  at  liberty,  he  has  availed  himself  of  that 
situation  to  set  up  again  that  carrying  business.  It  amounts  to 
no  more  than  that  he  asserts  a  right  to  set  up  this  trade ;  and 
has  set  it  up,  as  the  like,  but  not  the  same,  trade  with  that  sold  ; 
taking  only  those  means,  which  he  has  a  right  to  take,  to 
improve  it ;  and  there  is  no  fact,  amounting  to  fraud  upon  the 
contract,  made  with  the  plaintiff.  The  question,  whether  under 
the  circumstances  the  plaintiff  is  to  carry  the  agreement  into 
execution,  if  the  assignees  have  taken  from  him  actively  the 
benefit  of  that  contract,  is  very  different ;  but,  whatever  opinion 
may  be  held  upon  this  transaction  in  that  view  of  it,  I  do  not 
see  the  fraud,  upon  which,  as  a  Judge  in  equity  I  can  lay  my 
hand  ;  and  I  dare  not  from  this  place  so  deal  with  it. 

The  injunction  was  accordingly  refused. 


1810.  PRICE  V.   DYERt 

^^f"^'  29.  (17  Veaey,  35^—365.) 

Though  a  parol  waiver  of  a  written  contract,  amounting  to  a  com- 

JlolU  Court,  plete  abandonment,  and  clearly  proved,  would  bar  a  specific  performance, 

Gbakt,  M.R.  or  even  parol  variations,  so  acted  upon,  that  the  original  agreement 

[  356  ]  could  no  longer  be  enforced  without  injury  to  one  party ;  variations, 

verbally  agreed  upon,  are  not  sufficient  to  prevent  the  execution  of  a 
written  agi^eement:  the  situation  of  the  parties  in  all  other  respects 
remaining  the  same. 

In  this  case  the  variations  were  all  for  the  advantage  of  the  defendant 
by  gratuitous  covenants  of  the  plaintiff. 

The  bill  prayed  a  specific  performance  of  an  agreement  for  a 
lease  by  Dyer.     The  agreement  was  in  the  following  words  : — 

[357]  "Memorandum  of  agreement  between  John  Dyer  of  East 

Ham  in  the  county  of  Essex  and  Daniel  Price  of  Comhill 
London  wherein  I  do  agree  to  let  unto  the  said  Daniel  Price  the 

t  Sa7ideraon  v.  Graves  (1875)  L.  E.  19  Ex.  234, 44  L.  J.  Ex.  210,  33  L.  T.  269. 
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house  stabling  gardens  and  field  at  the  net  rent  of  sixty  guineas       Pbiob 
per  annum   on   lease  of  seven  fourteen  or  twenty-one  years       Dtbb. 
Daniel  Price  paying  all  taxes — to  commence  at  Lady-day  next 
and  Daniel  Price  does  agree  to  take  the  fixtures  as  stated  on  the 
other  side  at  a  fair  valuation.    John  Dyer,  East  Ham,  8th 
March,  1809." 

About  ten  days  after  that  agreement  the  defendant  by  parol 
agreed  to  demise  to  the  plaintiff  an  additional  piece  of  land; 
and  the  rent  was  to  be  increased  to  652.  The  plaintiff  took 
possession  on  the  25th  of  March,  1809. 

The  defendant  set  up  a  parol  agreement,  on  the  2nd  of  April, 
1809,  made  at  the  office  and  in  the  presence,  of  his  solicitor  ;  by 
which  the  parties  mutually  abandoned  the  terms  of  the  written 
agreement ;  and  agreed,  that  the  lease  should  not  be  for  the 
term  of  twenty-one  years  absolute  in  all  events ;  but  should  be 
determinable  by  Dyer  at  the  expiration  of  seven  or  fourteen 
years ;  unless  the  plaintiff  should  within  the  first  seven  years 
build  two  good  rooms  southward  of  the  dwelling-house ;  but,  if 
the  plaintiff  did  build  the  said  two  rooms  within  that  time,  then 
the  lease  was  to  be  absolute  for  the  whole  term  of  twenty-one 
years ;  but  the  precise  sum,  to  be  laid  out  in  building  the  said 
rooms  was  not  then  finally  agreed  upon  ;  and  it  was  also  at  the 
same  time  agreed  between  the  plaintiff  and  the  defendant,  that 
the  annual  rent  should  be  65Z. ;  and  that  the  plaintiff  should 
insure  the  premises  against  fire;  and  should  not  underlet,  or 
assign,  without  a  written  licence  from  the  lessor ;  and  that  the 
field  should  not  be  broken  up  or  ploughed ;  *and  that  all  the  [  *358  ] 
usual  covenants  should  be  inserted  in  the  lease.  The  defen- 
dant's solicitor  took  a  note  of  the  new  agreement  in  the  following 
words : — 

"Lease  for  seven  fourteen  or  twenty-one  years  in  considera- 
tion of  Mr.  Price  laying  out  the  sum  of  £  in  building  two 
rooms  southward  of  the  dwelling-house  within  the  first  seven 
years  then  the  lease  to  be  absolute  for  twenty-one  years  rent  652. 
per  ftTmnm — Mr.  Price  to  insure  the  premises — not  to  let  or 
assign  without  leave  in  writing  of  the  lessor  ;  and  that  the  field 
should  not  be  broken  up  or  ploughed." 

The  defendant  insisted,  that  the  possession  had  been  retained 
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pbicb       by  the  plaintiff,  not  upon  the  terms  of  the  original  agreements 
Dtek.       but  apon  the  terms  and  conditions  of  the  last  verbal  agreement. 

+  Sir  Samuel  Romilly^  Mr,  Sugdetif  and  Mr.  Garratt,  for  the 
plaintiff : 

*  *  It  cannot  be  contended,  that  the  original  written 
agreement  was  waived.  Lord  Habdwicke  in  Buckhouse  v. 
Crossly f  I  though  he  would  not  say,  that  a  contract  in  writing 

[  •ssg  ]  would  not  be  waived  by  parol,  ^declared,  that  he  should  expect 
in  such  case  very  clear  proof;  and  observed,  that  the  statute 
requires,  that  all  agreements  concerning  land  should  be  in 
writing ;  and  an  agreement  to  waive  a  contract  for  purchase  is 
as  much  an  agreement  concerning  lands  as  the  original  contract. 
In  Bell  V.  Howard^  the  same  judge  said,  that  an  interest  in  land 
could  not  be  parted  with  or  waived  by  naked  parol,  without 
writing ;  although  it  might  be  used  to  rebut  the  equity  to  have 
articles  specifically  performed.  There  is  no  decision,  though 
there  are  dicta,  that  a  written  agreement  can  be  waived  by  parol. 
In  Ooman  v.  Salisbury  \\  that  is  stated :  but  the  case  is  not  in 
the  Kegister's  book.  In  Legal  v.  Miller^  the  parol  agreement 
was  executed :  the  tenant  had  built  under  it.  So  in  the  Anony- 
vwus  case  in  Yinertf  the  tenant  had  repaired;  and  it  was 
considered  by  the  Court  as  a  new  agreement,  in  part  performed. 
In  this  case  the  evidence  cannot  be  used  to  rebut  the  plaintiff's 
equity.  There  is  no  fraud  on  the  part  of  the  plaintiff;  who 
received  no  consideration  for  the  new  agreement.  The  option  to 
determine  the  lease  was  in  him  alone  under  the  first  agree- 
ment. ♦  ♦  *  [They  also  cited  The  Marquis  of  Towushend  v. 
Stangroovifll  Woollam  v.  Heam,^^  Wills  v.  Stradling^Wl  and 
other  cases.] 

[  360  ]  Sir  Artlmr  Piggott  and  Mr.  Home,  for  the  defendant : 

*  *  In  order  to  create  an  absolute  term,  which  neither 
party  thought  was  the  effect  of  the  old  agreement,  it  was 
discharged  by  their  mutual  consent;  entering  into  the  fresh 

t  The  arguments  ex  relatione.  ft  <5  Vin.  522,  pi.  38. 

t  2  Eq.  Ca.  Abr.  32,  pi.  44.  JJ  5  E.  R.  312  (6  Ves.  328). 

§  9  Mod.  302.  §§  6  R.  R.  113  (7  Ves.  211). 

II  1  Vera.  240.  ||  ||  4  R.  R.  26  (3  Ves.  378). 
i  2  Ves.  Sen.  299. 
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agreement ;  \vliich  was  reduced  into  writing  at  the  time ;  and       Pbice 

at 

has  therefore  all  the  effect,  and  secures  the  protection,  of  written  dter. 
testimony.  The  defendant's  solicitor  has  been  cross-examined. 
The  old  agreement  being  abandoned,  the  plaintiff's  equity  is 
gone.  The  effect  of  the  evidence  is,  not  to  vary,  or  deny,  the 
agreement ;  but  to  shew,  that  it  was  abandoned ;  and  that  the 
plaintiff  is  not  entitled  to  the  assistance  of  a  court  of 
equity.    *     *     * 

Under  the  Statute  of  Frauds  a  written  surrender  was  never  [  361  ] 
considered  essential  to  an  executory  agreement;  and  that 
statute  has  no  application  to  this  question ;  ^whether  the  [  *362  ] 
conduct  of  the  parties  does  not  meet  their  demand  of  a  specific 
performance.  *  *  In  Coles  v.  Trecoihick^  the  Lobd  Chan- 
cellor lays  down  as  a  clear  proposition,  that  an  agreement  in 
writing  may  be  discharged  by  parol. 

Sir  Samuel  Ramilly,  in  reply : 

*  *  The  possession  was  under  the  agreement ;  and,  as  it 
was  continued,  cannot  be  referred  to  any  new  agreement.  The 
utmost  amount  of  this  evidence  is  only  a  variation  of  the  terms. 
To  resist  the  execution  of  an  agreement  there  must  be  a  case  of 
fraud,  mistake,  or  surprise ;  according  to  The  Marquis  of  Towns- 
hend  v.  Stangroom.l  There  was  no  binding  parol  agreement 
no  consideration  to  the  lessee  for  giving  up  so  much  :  the  option 
being  in  him  alone  :  no  fraud,  mistake,  or  surprise ;  upon  which 
a  specific  performance  can  be  represented  as  an  injury  to  the 
lessor :  the  only  ground,  for  admitting  *parol  evidence.  The  [  •863  ] 
stipulation  for  expenditure  by  the  tenant  in  building  is  for  the 
benefit  of  the  lessor. 

The  Masteb  of  the  Bolls  :  Dee.  s. 

There  are  two  things  to  be  considered  in  this  cause:  First, 
whether  the  agreement  of  the  8th  of  March,  1809,  was  originally 
such  as  this  Court  would  have  carried  into  execution  :  if  it  was, 
then,  whether  what  passed  subsequently  ought  to  prevent  a 
specific  performance.  The  answer  does  not  state  any  objection 
to  the  agreement,  as  being  unfair  or  incorrect.    It  was  indeed 

t  7  £.  B.  167  (9  Yes.  234).  t  5  B.  B.  312  (6  Yes.  328). 


106  1810.    CH.    17  VESEY,  S6S— 864.  [b.b. 

Fbics  contended  in  argument,  that  the  parties  did  not  mean  it  to  be, 
Dteb.  what  it  is  admitted  to  be  in  legal  operation,  an  agreement  for  a 
lease  for  seven,  fourteen,  or  twenty-one  years,  at  the  option  of 
the  lessee ;  and  that  inference  is  drawn  from  the  plaintifiTs 
willingness  to  comply  with  certain  additional  terms,  upon  which 
he  was  to  have  a  lease  for  twenty-one  years  absolutely.  Upon 
that  it  is  enough  to  say,  it  is  by  no  means  a  necessary  inference ; 
and  I  do  not  see,  how  it  is  possible  to  deny  effect  to  a  written 
agreement  upon  the  ground,  that  it  does  not  fairly  state  the 
meaning  of  the  parties ;  where  the  defendant  does  not  allege 
that  to  be  the  case  in  fact,  or  even  according  to  his  own  concep- 
tion of  it.  This  agreement  must  therefore  be  taken  to  have  been 
originally  unexceptionable. 

It  is  then  said,  that  the  agreement  was  waived ;  and  that  a 
written  agreement  may  be  so  far  waived  by  parol,  that  the  CJourt 
will  refuse  the  interposition  of  its  equitable  jurisdiction  to 
enforce  it.  Not  conceiving,  that  there  was  in  this  case  any 
waiver,  within  the  meaning  of  the  dicta,  or  decisions,  upon  this 
subject,  it  is  not  necessary  for  me  to  give  a  precise  opinion  upon 
the  point ;  but,  as  at  present  advised,  I  incline  to  think,  that 
[  ^364  ]  upon  the  doctrine  *of  this  Court  such  would  be  the  effect  of  a 
parol  waiver,  clearly  and  satisfactorily  proved  :  but  here  was  no 
such  waiver.  The  waiver  spoken  of  in  the  cases,  is  an  entire 
abandonment  and  dissolution  of  the  contract ;  restoring  the 
parties  to  their  former  situation.  No  such  thing  was  for  a 
moment  in  the  contemplation  of  these  parties.  From  the 
history  of  the  transaction,  in  the  answer  and  the  evidence  of  the 
solicitor,  all  they  at  any  time  meant  was  to  add  to  or  modify  the 
terms  of  the  original  agreement. 

The  question  then  is  upon  the  effect  of  the  variations,  said  to 
be  agreed  upon.  Variations,  so  acted  upon,  that  the  original 
agreement  could  no  longer  be  enforced  without  injury  to  one 
party,  would  be  a  bar  to  a  specific  performance  of  that  original 
agreement.  Such  was  the  case  of  Legal  v.  Miller  A  The 
original  agreement  was  unexceptionable  :  but  the  execution  of  it 
under  the  new  circumstances  would  have  been  a  fraud  upon  the 
landlord ;  having  rebuilt,  instead  of  repairing,  the  houses ;  and 

t  2  Yes.  Sen.  299. 
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the  tenant  having  agreed  to  pay  an  additional  rent  in  considera-  Pbicb 
tion  of  the  additional  expense.  But  variations,  verbally  agreed  dteb. 
upon,  supposing  any  to  have  been  so  agreed  upon  in  this  case, 
are  not  sufficient  to  prevent  the  execution  of  a  written  agree- 
ment, the  situation  of  the  parties  in  all  other  respects  remain- 
ing unaltered.  The  defendant  has  expended  nothing  upon  the 
faith  of  having  the  added  stipulations  perfonned.  He  has 
sustained  no  positive  loss.  He  will  only  be  disappointed  of  that 
advantage,  which  he  expected  to  derive  from  the  gratuitous 
covenants  of  the  plaintiff.  Gratuitous  they  clearly  are ;  as  it 
cannot  be  seriously  represented,  that  the  obligation  to  build 
can  be  considered  a  privilege  conferred  upon  him. 

I  am  not  therefore  warranted  upon  authority  or  principle  to       [  366  ] 
refuse  a  specific  performance  of  the  written  agreement :  but 
under  the  circumstances  of  the  case  1  do  not  think  the  plaintiff 
entitled  to  the  costs  of  the  cause. 


THE  ATTOKNEY-GENEEAL  v.  PRICE.f  }«^^- 

(17  Vesey,  371—374.)  i>^26. 

Devise  to  A.  and  his  heirs ;  with  a  direction,  that  yearly  he  and  his    ^^^'  Covrt, 
heirs  shall  for  ever  divide  and  distribute  according  to  his  and  their   ^bant,  M.R. 
discretion  amongst  the  testator's  poor  kinsmen  and  kinswomen,  and        [  371  ] 
amongst  their  offspring  and  issue  dwelling  within  the,  county  of  B.  20^ 
by  the  year. 

This  is  in  the  nature  of  a  charitable  bequest ;  and,  the  will  being  made 
in  1581,  was  sustained;  and  inquiries  directed  as  to  the  poor  relations 
dwelling  within  the  county  of  B. 

William  Evans  by  his  will,  dated  the  8rd  of  August,  1581, 
devised  all  his  messuages,  lands,  &c.  to  his  wife  for  the  term  of 
forty  years,  if  she  should  *so  long  live ;  and  after  her  death  to       [  •372  ] 
E^-an  Johnes  and  his  heirs  ;  with  the  following  direction  : 

"  Also  that  he  the  said  Evan  Johnes  shall  at  what  time  soever 
the  possession  of  the  same  premises  shall  fall  and  come  to  him 
by  virtue  of  this  my  will  that  yearly  from  thenceforth  he  the 
said  Evan  Johnes  and  his  heirs  shall  for  ever  divide  and  dis- 
tribute according  to  his  and  their  discretion  amongst  my  poor 

t  AUomey  -  General   v.    Diike   of     47  L.  J.  Ch.  569. 
JSortkumherkmd  (1877)  7  Ch.  D.  745, 
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[374] 


kinsmen  and  kinswomen  and  amongst  their  offspring  and  issue 
which  shall  dwell  within  the  county  of  Brecon  the  sum  of  20L 
by  the  year  without  fraud  and  collusion.'* 

The  will  then  proceeded  to  direct,  that  the  said  Evan  Johnes 
and  his  heirs  should  give  and  pay  out  of  the  same  messuages, 
&c.  every  year  for  ever  to  the  use  of  the  poor  of  the  parish  of  St. 
George,  Southwark,  5Z.  48.  quarterly;  with  directions  for  the 
distribution. 

The  information  and  bill  was  filed  by  three  poor  relations  of 
the  testator,  on  behalf  of  themselves  and  all  others.  The 
answer  submitted,  that  the  devise  to  the  poor  relations  was  void 
for  uncertainty. 

Mr.  Hart  and  Mr.  Shadwell,  in  support  of  the  information, 
contended,  that  this  must  be  considered  as  a  charitable  devise  ; 
referring  to  the  case  of  White  v.  White ;  +  as  an  instance  of 
a  bequest  to  poor  relations,  sustained  as  a  charitable  bequest. 

Mr.  Richards,  Sir  Samuel  RomiUy,  and  Mr.  Wyatt,  for  the 
defendants,  distinguished  that  case :  as  a  fund  to  be  imme- 
diately applied  in  putting  out  as  apprentices  poor  relations,  of 
two  families  specified;  which  was  properly  *a  charity  to  the 
persons,  answering  that  description :  this  being  a  trust  to  dis- 
tribute an  annual  payment  among  persons,  denoted  merely  by 
the  general  description,  "  poor  kinsmen  and  kinswomen." 

The  Master  of  the  Bolls  : 

This  appears  to  me  to  be  in  the  nature  of  a  charitable 
bequest :  particularly  upon  the  case  of  Isaac  v.  De  Friez  ;  X 
which  is  both  imperfectly  and  erroneously  reported. 

This  seems  to  be  just  as  much  in  the  nature  of  a  charitable 


t  6  R.  K.  147  (7  Vee.  423). 

X  Amb.  595,  Reg.  book,  A.  1753. 
Nathan  Simpson  by  bis  will,  dated 
the  3rd  of  August,  1725,  bequeathed 
to  his  eldest  sister  Ghace  Plout  an 
annuity  of  50Z.  during  her  life ;  and 
after  her  decease  he  gave  the  same 
unto  his  own  and  his  then  present 
wife  Dyfie  Simpson's  poorest  rela- 
tions, to  be  distributed  and  paid  to 


them  and  such  of  them  proportion- 
ably  share  and  share  alike,  at  the 
discretion  of  hia  executors.  He  also 
gave  to  his  sister  Bose  Kizer,  the 
like  annuity  of  IQl.  during  her  life, 
with  a  similar  disposition  over  after 
her  decease.  He  farther  gave  the 
interest  of  his  stock  to  his  wife ;  and 
after  her  decease  one  half  year's 
interest  to  one  poor  relation  of  his 
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beqaest  as  that.     It  is  to  have  perpetual  continuance,  in  favour        Thk 

Attorn  by- 

of  a  particalar  description  of  poor  ;  and  is  not  like  an  immediate     qbnebal' 
beqaest  of  a  sum  to  be  distributed  among  poor  relations. 


V. 

Pbice. 


An  inquiry  was  directed,  whether  the  plaintiffs  are  poor 
relations  of  the  testator ;  and  whether  there  are  any  others  of 
his  poor  relations,  who  dwell  within  the  county  of  Brecon. 


HILL  V.  BUCKLEY.t 

(17  Veaey,  3W— 403.) 

The  general  rule  of  specific  performance  is,  that  the  purchaser  shall 
hare  what  the  vendor  can  give ;  with  an  abatement  out  of  the  purchase- 
money  for  so  much  as  the  quantity  faUs  short  of  the  representation. 
This  rule  may  be  enforced  against  trustees  for  infants  upon  the  mere 
mistake  of  their  agent,  without  fraud :  but  the  relief  will  be  adapted 
to  the  justice  of  the  case :  viz.  the  purchase  being  of  wood  upon  a  gross 
Taluation,  without  regard  to  the  quantity  of  land,  an  abatement  for  a 
deficiency  of  quantity,  from  erroneously  inserting  the  hedges  and  fences, 
not  included  in  the  purchase,  was  directed  with  reference  to  land  merely, 
not  wood  land. 

Thb  bill  prayed  the  specific  performance  of  a  contract  for  the 
sale  of  an  estate  by  the  defendants,  ^devisees  in  trust,  to  the 


1811. 
Jan.  24,  29. 


own,  either  male  or  female,  for  a 
portion  in  the  way  of  marriage,  and 
patting  him  or  her  out  in  the  world; 
and  the  other  moiety  in  the  same 
manner  to  one  poor  relation  of  his 
wife ;  the  direct  management  thereof 
to  be  left  to  the  discretion  of  his 
executors;  and  if  his  own  and  his 
nid  wife's  relations  should  be  extinct, 
then  he  gave  the  said  stock  and 
secnritiefl,  and  the  produce,  as  therein 
mentioned. 

The  biU  was  filed  by  the  trustees 
under  the  will;  and  the  Attomey- 
Qeneral  was  a  defendant  with  some 
of  the  poor  relations. 

The  decree  declared,  that  the 
chanty  should  be  established;  and 
directed  an  acoount  of  the  arrears 
and  growing  payments  of  the  annui- 
ties, and  of  the  dividends  of  the  stock, 


&c. ;  any  of  the  parties  to  be  at 
liberty  to  lay  a  scheme  before  the 
Master  for  carrying  the  said  charity 
into  execution  according  to  the  inten- 
tion of  the  will;  and  an  inquiry, 
whether  the  defendants,  the  De 
Friezes,  or  either  of  them,  are  poor 
relations,  or  a  poor  relation  of  the 
testator:  with  liberty  to  any  other 
poor  relations  of  him  or  his  late  wife 
to  go  before  the  Master,  to  claim 
such  benefit  as  they  may  be  entitled 
to  under  the  charitable  bequest  in 
the  will. 

See  also  Brutuden  v.  Woolredge, 
Amb.  507. 

t  Hughes  v.  Jones  (1861)  3  D.  F.  J. 
307,  31  L.  J.  Oh.  83,  BeUamy  v. 
Dehenham,  '91,  1  Oh.  412,  60  L.  J. 
Ch.  166,  64  L.  T.  478,  C.  A. 


Rolls  Court, 
Grant,  M.11. 

[894] 
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HiLL        plaintiff;   with  an   abatement  out  of  the  purchase-money  in 
Buckley,     respect  of  a  deficiency  in  quantity. 

The  particular  represented  Eestle  woods,  part  of  the  premises, 
included  in  the  contract,  as  containing  two  hundred  and 
seventeen  acres  and  ten  perches  of  statute  measure ;  in  which 
was  included  a  marsh,  called  Gulberry  marsh. 

The  draft  of  the  agreement,  sent  by  the  defendants'  agent  to 
the  agent  for  the  plaintiff,  by  whom  it  was  engrossed,  described 
the  woods  as  containing  together  with  the  hedges  and  fences 
thereof  two  hundred  and  seventeen  acres  and  ten  perches,  and 
the  meadow,  adjoining  the  said  woods,  called  Gulberry  marsh,  as 
containing  two  acres  and  twenty-four  perches. 

The  bill  stated,  that  upon  perusing  the  draft  of  the  contract, 
previous  to  the  engrossment,  the  plaintiff  objected  to  the  words 
"  be  the  same  more  or  less"  being  added  to  the  specification  of 
the  quantity  of  acres;  as  the  woods  were  stated  in  the  par- 
ticular to  contain  two  hundred  and  seventeen  acres  and  t«n 
perches ;  and  the  plaintiff  and  his  agent  had  no  opportunity  of 
ascertaining  the  correctness  of  the  statement :  but  the  plaintiff 
formed  his  judgment  of  the  value  from  the  particular;  and 
therefore  insisted,  that  such  words  should  be  omitted  in  the 
*  engrossment.  The  plaintiff's  agent,  having  engrossed  the  con- 
tract accordingly,  with  that  alteration,  transmitted  it  to  the 
defendants'  agent  for  his  signature ;  with  a  letter,  stating,  that 
he  had  made  some  alterations  of  no  material  consequence. 
After  the  contract  had  been  returned,  executed  by  the  defen- 
dants' agent,  the  plaintiff,  in  the  course  of  a  treaty  to  sell  the 
[  •396  ]  woods  to  another  *person  had  the  first  intimation  from  an 
estimate  and  measurement,  shown  to  him,  of  a  deficiency  in  the 
quantity  and  by  measurement,  which  was  furnished  upon  appli- 
cation to  the  defendants'  agent,  it  plainly  appears,  that  the 
statement  upon  which  he  purchased  is  erroneous ;  and  instead 
of  the  woods,  including  Gulberry  marsh,  containing  two  hundred 
and  seventeen  acres  and  ten  perches,  they  do  not  contain  more 
than  one  hundred  and  ninety-one  acres. 

The  defendants  by  their  answer  stated,  that  in  a  map  book,  in 
the  possession  of  their  agent,  containing  a  copy  of  two  valua- 
tions, formerly  made,  the  said  woods,  exclusive  of  Gulberry 
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marsh,  are  stated  to  contain  188  acres,  1  rood,  4  perches,  Hill 
statute  measure,  and  158  acres,  25  perches,  customary  measure ;  BucicLBr. 
and  immediately  under  these  numbers  are  the  following  words 
and  figures :  "  Hedges,  &c.  28  8  6 — 24  0  25 ;  which  numbers 
188  1  4  &  28  3  6  together  amount  to  217  0  10 ; "  that  in  the 
said  map  book  Gulberry  marsh  is  mentioned  in  a  different  page ; 
stated  to  contain  2  acres,  24  perches ;  amounting  together  with 
188  acres,  1  rood,  4  perches ;  to  190  acres,  1  rood,  38  perches ; 
that  the  agent  by  mistake  added  the  quantity  of  28  acres,  8 
roods,  6  perches,  which  is  meant,  (though  not  so  stated)  in  the 
said  book  to  express  the  quantity  of  land,  occupied  in  hedges, 
ditches,  and  other  wastes  throughout  the  whole  Barton  of  New- 
house,  and  not  merely  in  Eestle  woods,  to  the  quantity  of  188 
acres,  1  rood,  4  perches ;  suggesting,  that  the  defendants'  agent 
did  not  know  the  exact  quantity  of  acres  contaiDed  in  the  said 
woods,  and  therefore  added  the  words  ''  be  the  same  more  or 
less :  *'  and  would  not  have  signed  the  contract,  if  he  had  been 
aware,  that  it  differed  from  the  draft  by  omitting  those  words ; 
of  which  he  was  not  aware,  when  *he  signed  the  contract ;  and  [  *397  ] 
therefore  signed  by  surprise. 

The  defendants  submitted,  that,  as  they  were  trustees  for 
infants,  and  their  agent  was  not  expressly  authorized  to  sign  the 
contract,  and  signed  without  knowing  the  real  quantity,  they 
ought  not  to  be  prejudiced  by  his  mistake ;  but  the  contract 
ought  either  to  be  specifically  performed  without  abatement,  or 
wholly  abandoned. 

The  defendants'  agent  proved  the  circumstances,  under  which 
he  signed  the  contract :  being  ill  at  Bath  he  did  not  particularly 
compare  it  with  the  draft  ;  and  was  not  aware,  that  they 
differed,  except  in  a  few  trifling  circumstances.  He  was  not 
authorized  by  the  defendants  to  sign  the  said  agreement  other- 
wise than  from  his  general  authority,  and  his  particular 
authority  to  accept  the  sum  of  5,250Z.  for  the  woods  and  marsh. 

Sir  Samuel  Romilly,  Mr,  Hart^  and  Mr.  Wingfieli  for  the 
plaintiff: 

The  plaintiff  is  clearly  entitled  to  a  specific  performance  of  the 
contract,  with  an  indemnity  out  of  the  purchase-money  for  the 
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Hill  difference  betveen  the  estate,  to  be  conveyed  to  him,  and  that, 
Buckley,  ^or  which  he  contracted.  The  representation  of  the  quantity 
gives  a  minute  specification  ;  descending  to  roods,  and  even  to 
perches :  and  it  caxmot  be  seriously  represented,  that  a  differ- 
ence, amounting  to  nearly  thirty  acres  could  be  covered  by  the 
words  **  be  the  same  more  or  less : "  upon  which  words  the 
Court  places  no  reUance.    ♦    *    * 

[  398  ]  Mr.  Leach  and  Mr.  ShadweU,  for  the  defendant : 

[  399  ]  *    *    Here  the  Court  sees,  that  this  quantity  was  inserted  by 

mere  mistake  ;  and  that  the  plaintiff  is  demanding  that,  which 
he  knows  was  not  intended  by  the  party,  with  whom  he  was 
dealing.  In  such  a  case  a  court  of  equity  would  even  interpose 
against  a  legal  remedy ;  and  much  more  would  refuse  to  assist 
the  unconscientious  claim. 

In  Mason  v.  Armitage,^  the  last  case  of  that  kind,  under  cir- 
cumstances much  more  slight,  Lord  Erskine  would  not  assist 
the  plaintiff,  taking  advantage  of  the  mistake  of  an  agent. 

The  defendants  being  trustees  for  minors  upon  the  principle, 
established  in  Mortlock  v.  BuUeryl  this  claim  cannot  be  sustained 
to  the  prejudice  of  the  cestuis  que  trust.     ♦    *    * 

[  400  ]  Another  objection  to  the  execution  of  this  contract,  if  the  case 

required  it,  is,  that  this  agent  was  limited  to  a  particular  price. 
Considering  him  as  having  authority  to  sell  at  not  less  than 
5,250Z.  contracting  for  less  he  contracts  without  authority  ;  and 
the  contract  shall  not  be  enforced. 

Sir  Samuel  RamiUyy  in  reply.    *    *    ♦ 


[401] 


Jan,  29.         ThE  MaSTER  OF  THE  BoLLS  : 

The  facts  of  this  case  are  very  few ;  and  there  is  very  little 
controversy  upon  them.  In  the  particular,  which  was  sent  by 
the  defendants'  agent  to  the  plaintiff's,  which  is  the  basis  of  the 
subsequent  negotiation,  the  woods,  called  the  Kestle  Woods,  in- 
cluding the  Oulberry  Marsh,  were  represented  as  containing  two 

+  9  E.  B.  131  (13  Ves.  25) ;  Cal-      126  (1  Ves.  J.  221). 
verley  v.  WilliamB,  1 R.  B.  118  (1  Ves.  J  7  B.  B.  417  (10  Vee.  292). 

J.  210) ;  Calcra/t  v.  Boehuek,  1  B.  B. 
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hundred  and  seventeen  acres  and  ten  perches.  In  fact  there  Hill 
iras  not  that  quantity  by  about  twenty-six  acres.  No  deception  nncKLEr. 
was  intended.  The  defendants'  agent  fell  into  a  mistake ;  the 
nature  and  cause  of  which  now  distinctly  appear :  but  I  do  not 
think  myself  warranted  by  any  evidence  in  the  cause  to  infer, 
that  the  plaintiff  knew  the  real  quantity.  A  very  intimate 
acquaintance  with  the  premises  would  not  necessarily  imply 
knowledge  of  their  exact  contents ;  while  the  particularity  of  the 
statement,  descending  to  perches,  would  naturally  convey  the 
notion  of  actual  admeasurement.  Where  a  misrepresentation  is 
made  as  to  the  quantity,  though  innocently,  I  apprehend,  the 
right  of  the  purchaser  to  be  to  have  what  the  vendor  can  give ; 
with  an  abatement  out  of  the  purchase-money  for  so  much  as 
the  quantity  falls  short  of  the  representation.  That  is  the  rule 
generally  ;  as,  though  the  land  is  neither  bought  nor  sold 
professedly  by  the  acre,  the  presumption  is,  that  in  fixing  the 
price  regard  was  had  on  both  sides  to  the  quantity,  which  both 
suppose  the  estate  to  consist  of.  The  demand  of  the  vendor  and 
the  offer  of  the  purchaser  are  supposed  to  be  influenced  in  an 
equal  degree  by  the  quantity,  which  both  believe  to  be  the  sub- 
ject of  their  bargain :  therefore  a  rateable  abatement  of  price 
will  probably  leave  both  in  nearly  the  same  relative  situation,  in 
which  they  would  have  stood,  if  the  true  quantity  had  been 
originally  known  ;  and  I  do  not  think,  I  could  upon  any 
principle  in  the  case  of  Mortlock  v.  BuUer,  to  which  this  bears 
no  resemblance,  exempt  these  ^defendants  from  this  equity  upon  [  *402  ] 
the  ground  of  their  being  trustees,  and  not  owners. 

But  there  is  a  difficulty  in  this  case  from  the  nature  of  the 
mistake  ;  which  must  have  influenced  the  vendors  in  their 
estimate  of  the  price  in  a  manner,  that,  if  a  rateable  abatement 
were  now  to  be  decreed,  would  be  extremely  disadvantageous  to 
them;  for  though  they  believed,  they  had  two  hundred  and 
seventeen  acres  to  give  to  the  purchaser,  and  must  be  supposed 
to  have  asked  a  price  in  proportion,  yet  they  did  not  believe, 
that  it  was  all  wood-land.  They  imagined,  that  twenty-eight 
acres  consisted  only  of  hedges  and  fences,  and  other  waste. 
They  could  not  certainly  set  the  same  value  upon  that,  though 
perhaps  it  was  considered  of  some  value,  as  upon  land,  covered 
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Hill        ^ith  wood  of  mature  growth :  therefore,  by  a  rateable  abatement 
Bdcklet.     from  the  purchase-money  it  is  clear  they  must  allow  to  the  pur- 
chaser much  more  than  they  would  have  received  from  him; 
and  consequently  they  would  be  compelled  to  accept  less  than  it 
was  ever  in  their  contemplation  to  take.    That  is  not  all.    The 
purchaser  also  would  obtain  a  better  bargain  than  he  ever  had  in 
his  contemplation.    He  was  in  the  course  of  the  negotiation  fur- 
nished with  the  value  of  the  woods,  qud  wood,  as  ascertained  in 
the  year  1805.    The  value  being  given,  it  was  immaterial,  in 
that  respect,  whether  the  goods  were  spread  over  a  greater  or 
less  number  of  acres.    The  valuation  had  no  reference  to  the 
quantity  of  ground.    All  the  wood  upon  the  estate  was  com- 
prehended ;  and  it  was  represented  to  the  purchaser,  that  what 
he  was  to  get  was  wood,  which  in  1805,  was  of  the  value  of 
S,500Z.    He  has  got  all  the  wood,  upon  which  that  value  was 
set.    Is  he  entitled  also,  to  the  value  of  twenty-six  additional 
acres  of  wood ;  which  he  would  have  in  effect  by  an  abate- 
ment,  made  to   him  out  of   the   purchase-money   upon    the 
L  **08  ]      proportion  merely  of  *quantity  and  price.    The  wood  would 
have  been  no  more  valuable  to  him,  if  in  fact  it  had  occupied 
two  hundred  and  seventeen  acres,  instead  of  one  hundred  and 
eighty-eight :  nor  would  he  have  paid  a  shilling  more  for  it ;  as 
the  price  of  the  wood  was  not  fixed  with  reference  to  the  ground, 
which  it  covered.    Therefore  it  is  only  in  the  price  of  the  soil, 
and  not  in  the  price  of  the  wood,  that  the  purchaser  could  be 
injured  by  the  mistake  of  the  vendor :  the  particular  represent- 
ing the  wood  as  occupying  two  hundred  and  seventeen  acres : 
the  purchaser  has  the  right  quantity  of  wood  ;  but  not  of  soil. 
He  is  therefore  entitled  to  some  abatement ;  as  they  gave  him 
reason  to  believe,   that  he  was  to  obtain  two  hundred  and 
seventeen  acres  of  soil ;  but  the  abatement  is  to  be  only  so  much 
as  soil,  covered  with  wood,  would  be  worth,  after  deducting  the 
value  of  the  wood ;  and  with  an  abatement,  to  be  ascertained 
upon  that  principle,  the  agreement  ought  to  be  carried  into 
execution. 


\ 
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HAMPER,    Ex  PARTE.  1811. 

(17  Vesey,  403—414.)  ^^'  ^• 

Distinction  as  to  partners  with  reference  to  third  persons,  and  as    Eldon,  L.C. 
between  the  partners  themselves.  r  403  ] 

Dormant  partner  by  a  share  of  the  profits:  bat  the  property  by 
agreement  belonging  exclusively  to  the  other:  joint  commission  not 
supported ;  as  the  joint  property  would  not  be  liable  to  execution  under 
an  action  against  the  dormant  partner. 

Objection  to  a  joint  commission,  that  under  a  separate  commission 
the  certificate  had  been  obtained,  and  lay  before  the  Lord  Chancellor 
for  allowance. 

Separate  commissions  of  bankruptcy  had  issued  against 
Itogers  and  Thomas ;  and  Thomas  had  obtained  his  certificate ; 
which  lay  before  the  Lord  Chancellor  for  allowance.  A  joint 
commission  afterwards  issued ;  and  the  joint  creditors,  with  the 
view  to  supersede  *the  separate  commissions,  presented  a  [  *^0i  ] 
petition  to  stay  the  certificate.  The  petition  w^as  opposed  by 
Thomas ;  on  the  gi'ound,  that  the  joint  commission  could  not  be 
supported ;  upon  affidavits ;  denying,  that  there  was  any  part- 
nership ;  or  any  joint  property :  the  goods,  consigned  to  Thomas 
at  Cadiz,  having  been  originally  purchased  by  Bogers,  by  bills, 
drawn  by  him. 

The  Lord  Chancellor: 

The  question,  whether  the  joint  commission  can  be  supported, 
turns  upon  two  or  three  circumstances  :  first,  whether  Thomas 
and  Itogers  were  partners:  not  upon  the  present  state  of  the 
agreement  between  them;  as  they  may  clearly  agree,  that  all 
the  property,  which  is  the  subject  of  that  agreement,  shall  be 
the  property  of  one  exclusively ;  but  that  the  other  shall  par- 
ticipate in  the  profit,  arising  from  it.  The  cases  have  gone 
farther  to  this  nicety ;  upon  a  distinction  so  thin,  that  I  cannot 
state  it  as  established  upon  due  consideration ;  that,  if  a  trader 
agrees  to  pay  another  person  for  his  labour  in  the  concern  a  sum 
of  money,  even  in  proportion  to  the  profits,  equal  to  a  certain 
share,  that  will  not  inake  him  a  partner :  but,  if  he  has  a  specific 
interest  in  the  profits  themselves,  as  profits,  he  is  a  partner. 

Another  consideration  is  as  to  the  consequence  of  that  with 

regard  to  third  persons ;  whether  he  is  a  partner  for  the  purpose 

I  2 
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Hamper,     of  enabling  a  creditor,  who  thinks  proper  to  sue  him,  to  take  the 

parte,      property  in  execution  ;  and  whether  those  creditors,  who  do  not 

choose  to  consider  him  a  partner,  would  be  bound.     Suppose 

two  persons  concerned  in  a  cargo  in  this  manner ;  the  whole 

being  the  property  of  one :  but  a  profit  out  of  the  proceeds  to  go 

[  •405  j  *to  the  other  :  it  would  be  extremely  difficult  to  maintain,  that 
the  creditors  of  the  latter  could  take  in  execution  a  moiety  of 
that  cargo ;  subject  to  the  account,  which  we  hear  of  in  these 
cases.  If  two  persons  openly  carry  on  trade  in  partnership, 
another,  who  gives  them  credit,  not  knowing  that  there  is  a- 
dormant  partner,  may  bring  an  action  against  either  of  the 
apparent  partners ;  and  may  have  execution  against  the  interest 
of  that  one  in  the  joint  effects :  but  is  there  any  instance  of  an 
execution  against  the  visible  effects  of  the  visible  partners  under 
an  action  against  the  dormant  partner  ? 

Feb.e.  [The  petition  stood  over  for  farther  inquiry  and  came  on 

again  on  this  day  when  it  was  argued  by  Mr.  Hart  and  Mr. 
Cooke  for  the  petitioner  and  by  Sir  S.  Rmnilly  and  Mr.  Roitpell 
for  the  bankrupt. 

[  411  ]  The  Lord  Chancellor  delivered  judgment  as  follows :] 

If  there  is  joint  property,  that  puts  an  end  to  all  difficulty ; 
if  there  is  not,  after  all  that  I  have  heard,  I  have  great  doubt 
as  to  supporting  a  joint  commission  against  a  dormant  and  an 
active  partner :  a  question  which  has  never  been  decided.  It 
is  clear,  that  a  man  may  not  be  a  partner,  as  between  himself 
and  another,  though  he  must  be  so  considered  with  reference 
[  '412  ]  to  third  persons :  *but  was  it  ever  decided,  that  on  that  t 
ground,  that  he  is  a  partner  as  to  third  persons,  he  has  a  pro- 
perty in  the  effects  of  the  partnership  ? 

[After  referring  to  the  cases  which  had  been  cited,  the  Lord 
Chancellor  continued :] 

Some  points  in  this  case  are  clear.  Thomas  is  clearly  & 
partner  as  to  third  persons ;  whether,  as  between  him  and 
Rogers,  is  a  very  different  consideration.  The  ground  as  to 
third  persons  is  this.    It  is  clearly  settled,  though  I  regret  it, 

t  Sic. 
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that,  if  a  man  stipulates,  that,  as  the  reward  of  his  labour,     Hahp£b, 

he  shall  have,  not  a  specific  interest  in  the  business,  but  a  given       *  P*  ^* 

sum  of  money,  even  in  proportion  to  a  given  quantum  of  the 

profits,  that  will  not  make  him  a  partner:  but,  if  he  agrees 

for  a  part  of  the  profits,  as  such,  giving  him  a  right  to  an 

account,  though  having  no  property  in  the  capital,  he  is,  t  as  to 

third  persons  a  partner ;  and  in  a  question  with  third  persons 

no  stipulation  can  protect  him  from  loss.     Upon  *the  memo-       [  *413  ] 

randum  therefore  and  the  letters  in  this  case  there  is  no  doubt, 

that  Thomas  would  be  liable. 

Suppose  judgment  obtained  against  both.:  upon  which  execu- 
tion might  be  had  against  either :  if  execution  was  taken  against 
Thomas,  who  had  no  property  in  the  effects  I  do  not  see,  how 
the  creditor  at  law  could  under  that  execution  touch  the  effects, 
being  in  that  view  the  effects  of  Rogers.  If,  on  the  other  hand, 
Thomas  had  been  a  partner  in  the  property,  though  the  founda- 
tion of  the  action  had  no  relation  to  the  joint  concern,  the 
plaintiff  might  have  execution  against  the  goods  of  Thomas. 
If  there  was  no  joint  property,  and  a  commission  of  bankruptcy 
may  be  considered  as  an  action  and  execution  in  the  first 
instance,  one  question,  and  a  question  of  difficulty,  is,  whether 
a  joint  commission  can  be  supported  against  persons,  who  have 
no  joint  property,  whether,  as  that  person  has  the  right  against 
two,  both  liable,  as  partners,  his  individual  choice  shall  compel 
all  the  other  creditors,  who  might  have  gone  against  Bogers 
alone,  having  the  property,  to  acquiesce  in  that  mode  of  dis- 
tribution ;  though  perhaps  no  one  would  make  that  choice. 
The  case  is  very  different  certainly,  if  there  are  joint  effects : 
but,  taking  this  to  have  been  originally  the  property  of  Bogers 
alone,  I  am  not  satisfied,  that  there  is  joint  property,  from  par- 
ticular instances,  in  which  they  might  have  dealt  with  particular 
effects,  which  are  gone,  and  the  money  spent ;  no  joint  property 
being  left ;  or  joint  debts  for  property,  sold  upon  the  joint 
account ;  which  also  would  be  joint  effects :  the  result  of  which 
particular  transactions,  occurring  in  their  general  dealings. 

t  But  since  the  law  was  altered      Partnership  Act,   1890,   s.  2  (3). — 
hy  Cox  V.  Hickman,  the  receipt  of      O.  A.  S. 
profits  is  not  oondusiYe ;  see  now  the 
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Haupeb, 
£x  parte. 

[  •«*  ] 


Another  consideration  is,  whether  after  a  certificate  obtained 
by  the  bankrupt  under  a  separate  commission  that  commission 
can  be  superseded  on  the  ground,  that  *there  is  a  joint  com- 
mission, capable  of  being  sustained.  It  seems  to  be  rather  & 
harsh  and  a  new  proceeding :  superseding  a  commission,  under 
which  the  bankrupt  has  obtained  his  certificate,  though  not 
allowed.  I  should  deprive  him  of  his  certificate ;  though  perhaps 
he  might  not  have  the  opportunity  of  obtaining  another ;  if 
the  joint  commission  should  not  be  prosecuted.  The  case 
requires  great  consideration,  before  I  supersede  a  separate 
commission  at  the  instance  of  persons,  who  may  support  a 
joint  commission,  when  the  certificate  lies  before  me. 


1810. 
Avg.  4. 

Eldon,  L.C. 

[422] 


WILKINS  V.  AIKIKt 

(17  Veaey,  422-426.) 

Cop}Tight  in  an  indiridual  work;  not  in  a  general  subject;  though 
from  its  nature  the  consequence  may  be  close  resemblance,  and  con* 
siderable  interference ;  as  in  the  case  of  maps  and  road  books.  Action 
directed,  to  try,  whether  a  work  on  architecture  was  original ;  with  a. 
fair  use  of  another  work,  by  quotation  and  compilation:  which  in  a 
considerable  degree  was  admitted:  the  injunction  maintained  in  the 
mean  time;  yiz.  by  permitting  the  sale  on  imdertaking  to  account 
according  to  the  result  of  the  action. 

The  bill  stated,  that  in  1807  the  plaintiff,  having  travelled 
into  Sicily  and  Greece,  published  a  work  in  one  volume  folia 
under  the  title  of  **  The  Antiquities  of  Magna  GrsBcia  *'  with 
prints,  taken  from  drawings,  made  by  him  at  great  expense;, 
and  that  the  defendants  have  lately  published  and  sold  in  one 
volume  folio  a  work,  entitled  "  An  Essay  on  the  Doric  Order  of 
Architecture ; "  which  is  in  a  great  measure  a  copy  of  the  plaintiff's^ 
work ;  both  as  to  several  of  the  pages  and  prints ;  in  opi>osition. 
to  the  pretences  alleged  charging,  that  the  defendant's  work  is 
not  a  fair  abridgment  of  the  plaintiff's ;  and  that  many  whole 
passages  are  printed  without  alteration  ;  and  praying  an  account 
and  injunction. 

The  defendants  by  their  answer  stated,  that  Aikin  was  & 


t  Walter  v.  Sieinkopff,  '92,  3  Ch.  489,  61  L.  J.  Ch.  521,  67  L.  T.  184. 


T0L.X1.]  1810.    CH.    17  YESEY,  422—423.  119 


member  of  a  Society  of  Professors  of  Architecture;  and  his  Wilkins 
work  waa  an  essay,  chosen  by  himself ;  and  composed  according  aikik. 
to  the  rules  of  the  Society;  and  published  by  their  order, 
without  any  intention  of  injuring  the  plaintiffs  work;  with 
which  it  was  not  conceived  to  interfere ;  and  the  defendant  had 
begon  the  composition  of  his  essay,  and  made  the  drawings  of 
most  of  his  plates,  before  the  plaintiff  had  published  his  work. 
They  stated,  that  they  do  not  conceive,  that  the  defendant's 
work  is  an  exact  copy  of  the  plaintiffs ;  but  submit,  that  the 
nature  of  it  is  entirely  different ;  that  neither  of  them  can  come 
into  competition  with,  or  injure  the  sale  of,  the  other ;  as  the 
plaintiffs  work  is  an  account  of  the  antiquities  of  Magna  GrsBcia  ; 
not  only  giving  *full  and  detailed  accounts  of  the  existing  [  *428  ] 
remains  of  architecture,  with  conjectural  and  theoretical  restora- 
tions, but  also  entering  at  large  into  the  history  of  the  various 
states:  the  defendant's  work  being  confined  to  architecture, 
and  to  the  Doric  order  only;  and  the  defendant,  instead  of 
copying,  having  only  quoted  and  used  the  plaintiffs  work,  as 
the  works  of  others ;  and  not  surreptitiously. 

The  answer  then  stated  some  instances,  in  which  the  defendant 
had  copied  from  the  plaintiffs  work  ;  representing  them  as  fair 
quotation,  compilation,  and  abridgment;  as  the  plaintiff  had 
quoted,  and  referred  to,  preceding  authors ;  admitting  also,  that 
the  defendant  had  in  some  instances,  pointed  out,  copied  from 
the  plaintiffs  drawings ;  insisting,  that  in  all  other  parts  of  his 
plates  the  defendant  had  not  copied  from  the  plaintiffs  drawings 
or  prints ;  bat  had  himself  drawn  from  the  arithmetical  figures 
of  measurements,  mentioned  in  the  plaintiffs  plates,  and  in  the 
text  of  his  work ;  and  by  no  means  from  his  diagrams  or 
drawings ;  that  in  so  constructing  his  plates  he  had  discovered 
various  instances,  in  which  the  plaintiffs  measurements  are 
inconsistent  with  his  delineations,  and  with  each  other ;  describ- 
ing, in  what  respect  the  defendant's  plates  were  original,  and 
more  correct ;  and  concluding,  that  his  work  was,  not  an  abridg- 
ment of  the  plaintiffs,  but  a  distinct  work;  containing  some 
quotations  from,  and  abridgments  of,  small  parts  of  the  plaintiffs 
by  no  means  the  most  valuable  or  material ;  forming  only  a 
veiy  small  part  of  the  defendant's  work ;  consisting  of  twenty- 
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WILKIK8  three  pages  of  letter-press ;  of  which  such  abridgments  and 
AiKiN.  qaotations,  dispersed  in  different  parts,  do  not  in  the  whole 
exceed  three  pages :  the  plaintiffs  work  consisting  of  seventy- 
four  :  the  defendant's  work  having  only  seven  plates ;  and  the 
[  •424  ]  plaintiffs  seventy-two  plates  and  thirteen  vignettes ;  *those 
parts,  which  form  the  subjects  of  complaint,  having  been 
formerly  given  to  the  world  by  various  authors ;  and  the  said 
quotations,  abridgments,  and  copied  lines,  are  such  as  may  fairly 
be  taken  by  one  author  from  another;  especially  by  authors, 
treating  on  any  particular  branch  of  architecture,  from  those, 
who  have  visited  and  described  particular  buildings,  which 
illustrate  such  art. 

Mr.  Hart  and  Mr.  Bell,  for  the  defendant,  moved  to  dissolve 
the  injunction. 

Sir  Samuel  liomilly  and  Mr.  Shadwell,  for  the  plaintiff. 

The  Lord  Chancellor: 

The  jurisdiction  upon  subjects  of  this  nature  is  assumed 
merely  for  the  purpose  of  making  effectual  the  legal  right; 
which  cannot  be  made  effectual  by  any  action  for  damages ;  as, 
if  the  work  is  pirated,  it  is  impossible  to  lay  before  a  jury  the 
whole  evidence  as  to  all  the  publications,  which  go  out  to  the 
world,  to  the  plaintiffs  prejudice.  A  court  of  equity  therefore 
acts,  with  a  view  to  make  the  legal  right  effectual  by  preventing 
the  publication  altogether;  and  accordingly  in  the  exercise  of 
this  jurisdiction,  where  a  fair  doubt  appears,  as  to  the  plaintiffs 
legal  right,  the  Court  always  directs  it  to  be  tried ;  making  some 
provision  in  the  interim,  the  best,  that  can  be,  for  the  benefit  of 
both  parties. 

There  is  no  doubt,  that  a  man  cannot  under  the  pretence  of 
quotation,  publish  either  the  whole  or  part  of  another's  work ; 
though  he  may  use,  what  it  is  in  all  cases  very  difScult  to  define, 
fair  quotation.  Difficulties  have  arisen  in  cases,  that  have 
occurred ;  upon  which  I  should  have  taken  the  same  course  by 
[  *425  ]  sending  them  to  the  consideration  *of  a  court  of  law.  In  the 
case  of  maps,  for  instance :  one  man  publishes  the  map  of  a 


TOL.XI.]  1810.    CH.    17  VESET,  425—426.  121 

county:  another  man,  ^^ith  the  same  design,  if  he  has  equal  Wilkikb 
skill  and  opportunity,  will  by  his  own  labour  produce  almost  a  aikin. 
jac  simile  ;  and  has  a  right  to  do  so :  but  from  his  right  through 
that  medium  was  it  ever  contended,  that  he  might  copy  the 
other  map  ?  Suppose  a  publication ;  professing  to  be  an  account 
of  the  improvement  of  maps  of  the  county  of  Middlesex ;  com- 
piling the  history  of  all  the  maps  of  it  ever  published  ;  pointing 
out  the  peculiarities,  belonging  to  them  ;  and  giving  copies  of 
them  all ;  as  well  those,  the  copyright  of  which  have  expired, 
as  those,  of  which  it  was  subsisting  :  it  is  not  easy  to  say  with 
certainty,  what  would  be  the  decision  upon  such  a  case.  If  it 
was  a  fair  history  of  the  maps  of  the  county,  which  had  been 
published,  and  the  publication  of  the  individual  map  was  merely 
an  illustration  of  that  history,  that  is  one  way  of  stating  it :  but 
if  a  jury  could  perceive  the  object  to  make  a  profit  by  publishing 
the  map  of  another  man,  that  would  require  a  different  con- 
sideration. The  slightest  circumstances  therefore  in  these  cases 
make  the  most  important  distinction.  So,  in  the  case  of  a  book 
of  roads  :  there  is  no  doubt,  that,  though  any  man  may  publish 
a  book  of  roads,  that  would  be  precisely  the  same  as  Patterson's, 
yet  he  cannot  take  that  book,  and  copy  it. 

The  fair  question  therefore  upon  such  a  compilation  as  this 
is,  whether  it  is  competent  to  the  defendant  to  pubhsh  to  the 
world  these  plates ;  which  it  is  admitted  he  could  not  publish  as 
copies  of  the  plaintiff's.  I  have  no  doubt,  that  both  these  parties 
are  actuated  by  very  *honourable  views.  Upon  inspection  of  [  '426  ] 
the  diffierent  works  I  observe  a  considerable  proportion,  taken 
from  the  plaintiff's,  that  is  acknowledged ;  but  also  much,  that 
is  not ;  and  in  determining,  whether  the  former  is  within  the 
doctrine  upon  this  subject,  the  case  must  be  considered  as  also 
presenting  the  latter  circumstance.  The  question  upon  the 
whole  is,  whether  this  is  a  legitimate  use  of  the  plaintiff's 
pubUcation  in  the  fair  exercise  of  a  mental  operation,  deserving 
the  character  of  an  original  work.  The  effect,  I  have  no  doubt, 
is  prejudicial :  it  does  not  follow,  that  therefore  there  is  a  breach 
of  the  legal  right:  but  where  that  is  so,  and  there  is  a  fair 
question,  the  injunction  ought  not  to  be  dissolved  :  but  according 
to  the  usual  course,  maintaining  the  injunction,  an  action  should 
be  brought  forthwith.    The  proper  course  in  this  instance  wiU 
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WiLKiKB     be  to  permit  this  work  to  be  sold  in  the  mean  time:   the 
AiKis.       defendant  undertaking  to  account  according  to  the  result  of 
the  action. 


DANIELS  V.  DAYI80K 

(17  Vesey,  433.) 

[For  the  report  of  this  case  see  10  E.  E.  171, 176.] 


1810.  LORD  MOUNTFORD  v.   LORD  CADOGAK 

•^^y  9, J  U.  (17  Yeaey,  485-490.) 

—  [The  report  of  this  case  on  appeal  (in  19  Vesey,  635)  will  be 

Gbant  m.r.  given  in  a  later  volume  of  the  Revised  Reports.] 


18"-  KENDALL,  Ex  parte. 

5fay  6,  7.  (17  Veaey,  514-528.) 

«        .  T  r  ^®  equitable  principle  of  marshalling  securities  or  funds,  as  between 

*    *  '  different  creditors  or  classes  of  creditors  having  a  common  debtor,  is 

[  ^1^  ]  not  applicable  where  it  may  work  injustice  to  the  common  debtor,  nor 

has  the  principle  any  application  as  between  different  creditors  or  classes 
of  creditors  where  either  fund  belongs  to  a  person  who  is  not  their 
common  debtor.  The  right  of  joint  creditors  against  the  estate  of  a 
deceased  partner  explained.f 

The  petition  stated,  that  in  August,  1810,  a  commission  of 
bankruptcy  issued  against  John  Dawes,  William  Noble,  Bichard 
Henry  Croft,  and  Bichard  Barwick,  bankers;  that  William 
Devaynes  had  been  in  partnership  with  them  up  to  the  time  of 
his  death  in  November,  1809 ;  and  from  that  time  the  bankrupts 
continued  to  carry  on  business  as  before,  under  the  firm  of 
Devaynes,  Dawes,  Noble  &  Co.  without  opening  any  new  books, 
or  making  any  rest  in  their  accounts ;  and  the  accounts  between 
them  and  the  representatives  of  their  deceased  partner  were  not 
made  up,  when  the  surviving  partners  became  bankrupts. 

The  petition  farther  stated,  that  by  the  aforesaid  mode  of 
dealing  with  the  affairs  of  Devaynes,  Dawes,  Noble  &  Co.  part 

t  Kendall   y.   Hamilton  (1879)  4      705,  41  L.  T.  418. 
App.  Ca,  504,  538,  48  L.  J.  0.  P. 
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of  the  effects,  belonging  to  that  concern,  consisting  of  money,  Eei^dall, 
notes,  bills  of  exchange.  Exchequer  bills,  and  other  property  of  ^^  ^^^^' 
that  nature,  to  a  large  amount,  came  immediately  on  the  death 
of  Devaynes  into  the  possession  of  the  surviving  partners ;  and 
other  part  thereof  was  from  time  to  time  between  the  death  of 
Devaynes  and  the  bankruptcy,  got  in  by  the  surviving  partners  ; 
and  mixed  with  their  own  funds;  other  parts  thereof  remain 
outstanding ;  and  on  the  other  hand  the  surviving  partners 
have  paid  off  debts  of  Devaynes,  Dawes,  Noble  &  Co.  to  a  large 
amount ;  some  in  f ull^  and  some  in  part :  that  at  the  time  of 
the  bankmirtcy  *there  were  (besides  creditors,  who  never  had  [  'sis  1 
any  dealings  with  the  house  in  Devaynes's  life)  creditors  of  the 
following  descriptions,  claiming  to  prove  under  the  commission : 
viz.  creditors,  1st,  in  respect  of  debts  owing  by  the  house  at  the 
death  of  Devaynes,  upon  which  there  have  not  been  any  pay- 
ments since ;  or  who  have  been  paid  in  part  only  by  the  surviving 
partners : 

2ndly,  By  debts,  owing  at  the  death  of  Devaynes,  which  have 
been  increased  since  by  payments  to,  or  dividends,  interest,  or 
other  monies  received  by,  the  surviving  partners ;  but  on  which 
no  payments  have  been  made  by  either  jGirm : 

3rdly,  Creditors,  who  were  such,  when  Devaynes  died ;  and 
who  continued  their  accounts  with  the  surviving  partners  by 
drawing  and  making  payments,  as  their  occasions  required :  so 
that  between  the  dissolution  of  the  first  partnership  and  the 
bankruptcy  of  the  second  they  have  drawn  from  the  surviving 
partners  various  sums,  amounting  in  some  instances  to  more, 
in  others  to  less  than  was  due ;  but  yet  remaining  creditors  in 
regard  that  their  payments  have  exceeded  their  drafts : 

4thly,  Creditors,  who  at  Devaynes's  death  were  debtors  to 
that  concern ;  but  who  likewise  continued  their  accounts  with 
the  surviving  partners ;  and  by  their  subsequent  dealings  with 
them  have  turned  the  balance  in  their  favour : 

Dthly,  Creditors  in  respect  of  stock,  standing  in  the  name  of 
Devaynes  &  Co.  or  one  of  them  on  account  of  the  others,  as 
trustees ;  or  of  India  bonds.  Exchequer  bills,  bills  of  exchange, 
or  other  securities  of  that  nature,  specifically  deposited  with 
them  for  safe  custody,  *or  other  special  purposes ;  but  which  [  •516  ] 
without  the  knowledge  of  the  creditors  have  been  disposed  of 
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Kendall,  against  good  faith,  partly  in  the  life  of  Devaynes,  and  partly 
Ex  parte.  q\j^qq  hig  death ;  and  the  money  applied  for  the  purposes  of  the 
respective  firms  at  the  times  of  the  transactions. 

The  petition  farther  stated,  that  the  funds  under  the  commis- 
sion consist  of  specific  assets,  which  belonged  to  the  partnership 
at  the  time  of  the  death  of  Devaynes,  and  of  subsequently 
acquired  partnership  effects,  and  of  the  separate  efiTects  of  each 
of  the  bankrupts ;  and  that  a  bill  has  been  filed  in  the  Court  of 
Chancery  by  certain  joint  creditors  of  the  firm  of  Devaynes  &  Co. 
on  behalf  of  themselves  and  all  other  such  creditors  for  an 
account  of  the  assets  of  Devaynes,  and  for  a  decree  to  admit  the 
joint  creditors  to  have  the  benefit  of  his  assets,  after  his  separate 
debts  are  paid. 

The  petitioners  proved  joint  debts  under  the  commission :  viz. 
George  Yelverton  Kendall  a  joint  debt  of  483Z.  ds.  2d, :  Philip 
and  David  Cooper  1,158Z.  14«. :  Alexander  Tulloch  909Z.  2«.  Sd. : 
Nugent  Kirkland  1,927/.  Os.  lOd. :  William  Smith  2,387Z.  14«.  6d. ; 
and  George  Wagner  85Z.  18«.  8d. ;  and  he  was  executor  of  another 
joint  creditor ;  who  had  proved  1,808Z.  18«. ;  and  the  prayer  of 
the  petition  was,  that  the  dividend  under  the  commission  may 
be  ordered  to  be  postponed,  until  after  the  decree  shall  have 
been  obtained  in  the  cause. 

The  affidavits  as  to  the  solvency  of  the  house  at  the  death  of 

Devaynes  were  contradictory ;  and  it  was  insisted,   that  the 

accounts  produced  made  no  allowance  for  bad  debts ;  particularly 

[  *5i7  ]      one  from  an  insolvent  house  *at  Liverpool,  to  the  amount  of 

120,000Z. ;  which  made  the  balance  against  them  decisive. 

Sir  Samuel  Romilly  and  Mr,  Cooke,  for  the  petitioners,  and 
Mr.  BeUy  for  the  assignees,  in  support  of  the  petition : 

This  petition  rests  upon  the  principle,  under  which  a  surety 
may  call  upon  a  creditor,  having  another  fund,  which  the  surety, 
paying  the  debt,  cannot  make  available,  to  resort  to  that  fund  in 
the  first  instance.  These  petitioners,  creditors  of  the  four 
surviving  partners,  are  entitled  to  relief  of  a  similar  nature,  by 
an  application  of  the  surplus  of  the  separate  fund  of  the  deceased 
partner  to  the  joint  debts ;  according  to  Gray  v.  ChisweU,  t  and 
other  cases;  and,. if  upon  the  state  of  the  accounts  they  were 

t  7  E.  E.  151  (9  Ve8.  118). 
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insolvent  at  Devaynes's  death,  his  representatives  cannot,  as  he,  Kendall. 
if  living,  could  not,  claim  in  competition  with  the  creditors.  It  is  ^^  P"*^' 
clearly  for  the  benefit  of  all  the  creditors  that  the  joint  creditors 
of  the  five  should  go  in  under  the  suit,  instituted  against 
Devaynes's  estate ;  to  that  extent  relieving  the  creditors  of  the 
four.  Your  Lordship  will  consider  what  is  most  for  the  advantage 
of  the  whole  body  of  creditors  ;  and,  to  obtain  that,  will  postpone 
the  dividend ;  disregarding  the  wish  of  any  particular  creditors 
to  receive  their  dividend  immediately. 

Mr.  Martin,  Mr.  Leach,  and  Mr.  Abercroniby,  for  the 
executors  and  widow  of  Devaynes  :  Mr.  Richards  and  Mr.  Hart, 
for  the  son  and  residuary  legatee  of  Devaynes ;  also  claiming 
as  creditors  of  the  bankrupts.  Mr.  Wetherell,  for  other 
creditors.     *     ♦    ♦ 

The  Lord  Chancellor  :  May  a,  7. 

With  regard  to  the  doubt,  stated  in  the  discussion  of  this  r  ^^2  i 
petition,  whether  I  can  order  the  dividend  to  be  delayed,  upon 
consideration  my  opinion  remains ;  that,  if  the  dividend  is  not 
made  at  the  precise  period,  pointed  out  by  the  Act  of  Parliament, 
the  Court  of  necessity  has  a  discretion  for  the  general  benefit  of 
the  creditors,  and  as  having  the  right  to  take  order  for  the  distri- 
bution of  the  property,  to  make  such  order  as  to  the  time  of 
making  the  dividend  as  shall  appear  to  be  for  the  general  benefit 
of  the  creditors. 

The  object,  for  which  I  am  pressed  to  postpone  the  dividend, 
is,  that  certain  of  the  creditors,  having  a  right  to  prove  under 
the  commission  of  bankruptcy,  are  also  entitled  in  equity,  as 
having  been  joint  creditors  in  Devaynes's  life,  to  go  in  against 
his  separate  estate,  subject  to  his  separate  debts ;  and  ought  to 
be  called  upon  to  do  so ;  that,  by  the  effect  of  their  receiving 
payment  from  that  estate,  a  larger  dividend  may  be  left,  applica- 
ble to  the  creditors  of  the  present  firm.  It  was  contended,  that 
though  at  law  the  debt  survives,  a  demand  may  under  circum- 
stances be  maintained  in  equity  against  the  assets ;  and  that  it 
is  80  in  many  cases  is  established ;  though  doubted  extremely  by 
Lord  Thtjrlow  in  Hoare  v.  Contencin.\     That  is  however  an 

t  1  Br.  C.  C.  27. 
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Kendall,     equitable  right  only :  to  be  met  therefore  by  equitable  circum- 

I»rtc      stances ;  and  it  does  not  follow  in  the  distribution  of  such  an 

estate  as  this,  that,  as  some  creditors  may  have  that  right  in 

[  *o23  ]  equity,  all  the  creditors  of  the  five  must  have  it.  The  *answer 
may  be,  that,  being  equitable  creditors,  they  have  dealt  so,  that 
in  equity  they  should  not  be  so  considered  creditors  upon  that 
estate.  In  a  court  of  equity  therefore  the  case  of  every  creditor, 
seeking  resort  against  the  assets,  must  be  examined. 

The  petition  however  takes  another  ground  ;  proceeding  upon 
the  notion,  that  those,  who  are  creditors  of  the  four  surviving 
partners,  and  never  were  creditors  of  the  five,  have  a  right  to 
say  to  the  latter,  "  You  shall  not  interpose  to  take  a  dividend 
from  the  estate  of  the  four,  until  for  our  benefit  you  have  taken 
a  part  of  the  assets  of  the  fifth.*'  That  is  an  equity,  which  the 
creditors  of  the  four  have  not.  I  am  extremely  well  satisfied, 
that  a  creditor,  having  a  demand  against  one  estate  only  of  his 
debtor,  may  in  equity,  proposing  just  terms,  confine  another 
creditor,  having  a  demand  against  two  estates  of  the  same 
debtor,  to  make  good  his  demand  against  that,  upon  which  the 
former  has  no  claim  ;  that  he  may  go  against  the  other :  but  the 
proposition  is  perfectly  different,  that  creditors  of  the  four 
partners,  having  no  demand  against  the  separate  estate  of 
Devaynes,  shall  compel  the  joint  creditors  of  the  five,  being  also 
legal  joint  creditors  ol  the  four,  to  go  against  the  separate  estate 
of  Devaynes ;  whether  it  may  be  just,  or  not.  The  creditors  of 
the  four  have  no  other  right  than  the  four  themselves  would 
have  had;  and  the  equity  of  the  creditors  in  these  cases  is 
worked  out  through  the  equity,  which  the  debtors  themselves 
have.  At  the  death  of  Devaynes,  in  1809,  laying  out  of  consider- 
ation the  debts  of  the  partnership  to  the  individual  partners,  my 
conclusion  upon  these  accounts  was,  that  the  partnership  was 
equal  to  the  demands  upon  them ;  admitting,  that,  if  the  sums, 
standing  to  their  credit,  were  due  upon  bad  bills,  and  if  the  large 
debt  at  Liverpool  was  under  similar  circumstances,  then  certainly 

[  *524  ]  they  were  insolvent.  Assuming  *the  former  fact,  if  the  four  had 
remained  solvent,  and  made  a  demand  against  the  separate 
estate  of  Devaynes,  the  answer  might  have  been,  that  as  to  him 
the  partnership  was  dissolved  by  his  death  :  the  account  ought  to 
be  taken  at  that  time ;  and  the  specific  assets  applied  to  the  debts. 
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It  is  perfectly  clear,  that  the  operation,  which  is  the  object  of     Kendall, 
this  petition,  would,  if  the  creditors  of  the  four  partners  have  a  ^^^' 

right  to  demand  it,  produce  a  larger  dividend  than  would  other- 
wise be  payable  to  them :    but    a  previous  consideration  is, 
whether,  if  any  creditor  would  not  submit  to  this  delay  of  the 
dividend,  preferring  a  less  dividend  immediately,  I  have  authority 
to  postpone  it.     Commercial  affaii's,  it  is  obvious,  are  become  so 
complicated,  that  the  directions  of  the  Act  of  Parliament,!  iGixing 
certain  periods,  at  which  the  assignees  are  to  make  distribution, 
can  in  very  few  instances  be  adhered  to ;   and  then  it  must 
belong  to  the  discretion  of  that  authority,  which  has  from  the 
Legislature  the  order  and  disposition  of  the  bankrupt's  estate  to 
direct  the  distribution  at  such  time  as  will  be  most  beneficial  and 
for  the  general  interest  of  the  creditors.    It  is  impossible  to  put 
this  construction  upon  the  Act ;    that  it  is  imperative  on  the 
assignees,  having  neglected  to  make  a  distribution  on  the  precise 
day,  to  make  it  as  soon  afterwards  as  possible ;  even  if  the  effect 
should  be  the  sacrifice  of  nine- tenths  of  the  interest  of -all  the 
creditors.    My  opinion  therefore  is,  that  I  have  a  discretion  to 
arrange  the  time  of  making  a  dividend  for  the  general  benefit  of 
the  creditors :  but  it  is  proper  to  observe,  that  Lord  Thurlow 
appears  to  have  thought  this  discretion  much  more  limited  than 
it  seems  to  me  to  be. 

I  must,  however,  when  called  on  to  delay  the  distribution,  [  r>25  ] 
take  care  not  to  interpose  that  delay,  unless  satisfied,  that  those, 
who  apply,  have  a  right  to  call  for  it ;  and  that  finally  it  will  be 
beneficial  to  them  and  the  general  creditors.  That  in  this  case 
depends  upon  the  point,  whether  the  creditors,  who  were  not 
creditors  of  the  partnership  in  Devaynes's  life,  which  I  take  to 
be  the  case  of  all  these  petitioners,  have  a  right  tq  insist,  that 
those,  who  are  also  creditors  of  the  four  surviving  partners,  still 
have  a  demand  against  the  separate  estate  of  the  deceased 
partner ;  and  therefore  creditors,  who  never  were  creditors  of  the 
five,  have  upon  principles  of  equity  a  right  to  call  on  the  creditors 
of  the  five,  to  resort  to  the  assets  for  the  benefit  of  those,  who 
never  stood  in  that  relation.  The  first  consideration  with  refer- 
ence to  that  is,  whether  the  creditors  of  the  five  can  resort  to  the 

t  Stat.  5  Qeo.  II.  c.  30,  s.  33. 
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Kendall,  separate  estate  of  the  deceased  partner;  and,  without  going 
Ex  parte,  through  all  the  authorities,  and  repeating  Lord  Thurlow's  doubt 
in  Hoare  v.  Contencin^\  and  my  own  surprise,  that  a  court  of 
equity  should  have  interposed  to  enlarge  the  effect  of  a  legal  con- 
tract, the  modern  doctrine  certainly  is,  that  where  a  man  has 
chosen  to  take  the  joint  credit  of  several,  though  at  law  his 
security  is  wearing  out,  as  each  of  his  debtors  dies,  yet  it  is  fit, 
that  the  creditor,  whose  debt  remains  at  law  only  against  the 
survivors,  should  resort  to  the  assets  of  a  deceased  debtor ;  and 
a  court  of  equity  will  under  certain  modifications  constitute  that 
demand. 

It  must  still  be  recollected,  that  this  is  a  demand  in  equity 
only :  and  to  be  enforced  only  upon  equitable  principles.  It  is 
therefore  too  much  to  hold,  that,  as  this  doctrine  prevails  here, 
that  creditors  of  the  four,  who  were  also  creditors  of  the  five, 
[  *526  ]  may  in  certain  circumstances  *go  against  the  assets,  therefore 
every  man,  who  can  shew,  that  he  was  a  creditor  of  the  five,  is 
still  to  be  so  considered  ;  and  that  it  is  competent  to  every  such 
individual  to  go  in  under  a  decree  for  the  separate  creditors  of 
Devaynes  against  his  assets ;  as  still  retaining  the  right  to  resort 
to  those  assets.  That  right  standing  only  upon  equitable  grounds, 
if  the  dealing  of  a  creditor  with  the  surviving  partners  has  been 
such  as  to  make  it  inequitable,  that  he  should  go  against  that  fund, 
he  would  not  upon  general  rules  and  principles  be  entitled  to  the 
benefit  of  that  demand.  I  do  not  recollect  an  instance,  that  this 
right  to  go  in  upon  the  separate  fund,  not  given  by  the  legal 
contract,  was  extended  beyond  those,  who  were  creditors  of  the 
whole  firm. 

Supposing,  that  all  those  creditors  could  go  in,  the  next  ques- 
tion is,  whether  the  creditors  of  the  four  can  compel  them  to  go 
in.  With  regard  to  that,  though  much  artificial  doctrine  has 
been  introduced  in  this  Court,  yet  creditors,  as  such,  in- 
dependent of  the  effect  of  any  special  contract,  have  no  lien  or 
charge  upon  the  effects  of  their  debtor ;  and  in  all  these  cases  of 
distribution  of  joint  effects  it  is  by  force  of  the  equities  of  the 
partners  among  themselves  that  the  creditors  are  paid ;  not  by 
force  of  their  own  claim  upon  the  assets ;  for  they  have  none. 

t  1  Br.  C.  C.  27. 
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The  four  surviving  partners  could  only  call  upon  the  estate  of  Kkkdall, 
Devaynes,  after  all  the  assets,  belonging  to  the  partnership,  were  ^  **'**■ 
applied  to  the  satisfaction  of  the  creditors  at  the  time  of  the 
dissolution,  produced  by  his  death.  The  partners  might  then 
have  said,  if  there  was  a  deficiency  of  the  assets  to  pay  the 
creditors  of  the  partnership,  the  partners  must  contribute  to  that 
deficiency  in  the  proportions,  in  which  they  are  respectively 
interested  in  the  partnership :  supposing,  for  instance  the 
deficiency  of  80,000Z.  and  Devaynes's  proportion  80,000Z.,  they 
might  have  called  on  his  assets  to  *contribute  in  that  propor-  [  *527  ] 
tion ;  they  contributing  in  the  proportion  of  50,0002. :  but  they 
could  not  possibly  call  upon  his  assets  to  contribute  in  a  greater 
proportion.  If  therefore  the  deficiency  is  larger,  as  it  is  repre- 
sented in  this  case  at  110,000L,  and  they  can  call  for  more,  it  is 
not  by  their  right :  but,  if  the  assets  are  liable  at  all,  it  must  be 
by  the  will  and  pleasure  of  those  creditors  alone,  whose  demands 
are  not  satisfied. 

Then,  if  the  four  surviving  partners  themselves  could  hot  call 
upon  the  assets  for  this  deficiency  of  110,000/.  I  cannot  conceive, 
how  their  creditors  can  do  so.  The  equity  is  clear  upon  the 
authorities,  that,  if  two  funds  of  the  debtor  are  liable  to  one 
creditor,  and  only  one  fund  to  another,  the  former  shall  be 
thrown  upon  that  fund,  to  which  the  other  cannot  resort ;  in 
order  that  he  may  avail  himself  of  his  only  security :  where  that 
can  be  done  without  injustice  to  the  debtor  or  the  creditor :  but 
that  principle  has  never  been  pressed  to  the  effect  of  injustice  to 
the  common  debtor:  much  less  have  persons,  who  are  not 
common  creditors  of  the  same  debtor,  a  right  to. compel  the 
creditors  of  both  funds  to  resort  to  the  one  :  in  order  to  leave  a 
larger  dividend  for  those,  who  can  claim  only  against  the  other. 

The  conclusion  is,  that  these  creditors  have  no  right  to  stay 
the  dividend  upon  a  ground,  which  may  finally  fail  altogether ; 
and  farther  in  many  cases  the  representative  may  be  entitled  to 
say  to  a  creditor,  who  chooses  to  make  the  demand,  that  justice 
requires  the  surviving  partners  to  pay  the  debt :  they  are  to  be 
considered  the  principals  :  he  is  merely  a  surety ;  and  therefore 
a  court  of  equity  would  not  permit  them  to  call  upon  him  for 
payment ;  except  upon  an  equitable  arrangement  and  modifica- 
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tion ;  requiring  them  to  assign  the  dividend.  The  conseqaence 
is,  that  this  petition  certainly  cannot  be  complied  with  ;  and  for 
this  reason ;  that  I  do  not  think  *I  could  say  upon  a  bill,  that 
these  creditors  have  the  equity,  now  represented. 


18II. 
Mmy  20,  21. 

JUfVB  Court. 


[  •529  ] 


EARLE  V.  WILSON.t 

(17  Vesey,  528—532.) 

An  illegitimate  child  en  ventre  cannot  be  deecribed  by  reference  to  its 
father. 

Rule,  that  a  bastard  cannot  take  as  the  issue  of  a  particular  person, 
until  it  has  acquired  the  reputation  of  being  the  child  of  that  person ; 
which  cannot  be  before  its  birth. 

William  Eempe  by  his  will,  dated  the  27th  of  October,  1794, 
after  some  specific  bequests  gave  all  the  rest  of  his  goods  and 
chattels,  live  and  dead  stock,  &c.  and  personal  estate,  to  his 
executors,  for  the  purposes  after  mentioned ;  and  then  devised 
all  his  real  estates  to  trustees,  their  heirs  and  assigns ;  upon 
trust,  to  sell  and  dispose  of  the  said  personal  and  real  estates,  to 
pay  his  debts,  legacies,  and  funeral  expenses ;  and  after  payment 
thereof  to  invest  the  surplus  in  Government  funds  or  land 
security  to  be  divided  equally  between  his  sons  Bichard  Russell 
Eempe  and  William  Kempe,  and  his  daughters  Timothea  and 
Wilhelmina  Sophia  Kempe,  share  and  share  alike,  and  to  be 
paid  them  respectively  at  their  ages  of  twenty-five  years  or  day 
of  marriage  with  consent  of  his  said  trustees,  whichsoever  of 
them  should  first  happen :  and  if  either  of  them  his  said  sons  and 
daughters  should  happen  to  die  before  his  or  her  age  of  twentj*- 
five  years  or  day  of  marriage,  as  aforesaid,  then  the  share  of  him 
or  her  so  dying  should  go  to  and  be  divided  equally  between  the 
survivors  of  them,  if  more  than  one,  or  the  only  survivor ;  and 
upon  farther  trust  by  and  out  of  such  monies,  or  the  interest, 
dividends,  rents,  &c.  in  the  mean  time  to  maintain  and  educate 
his  said  sons  and  daughters  properly,  and  as  they  should  judge  fit ; 
and  to  allow  their  *aunt  Mary  Mackarel  a  competent  yearly  sum 
for  her  trouble  in  attending  them. 

t  OcdesUm  v.  Ftdlalove  (1874)  L.  B.  9  Ch.   147,  43  L.  J.  Ch.  297,  29 
L.  T.  780. 
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The  testator  made  the  following  codicil,  dated  the  10th  of       Eablb 
March,  1797 :  Wilson. 

"  I  moreover  give  to  the  said  Mary  Mackarel  the  annual  sum 
of  50/.  per  annum  to  be  paid  half-yearly  by  equal  portions  so 
long  as  she  superintends  my  children  and  afterwards-  during  her 
life  to  be  paid  and  commence  the  second  quarter-day  after  my 
death.    Item,  as  I  had  long  resolved  to  marry  her  for  the  good- 
ness she  has  shewn  my  children  so  it  being  doubtful  whether  I 
m&j  recover  of  a  wound  which  I  received  some  time  ago  I  give 
and  bequeath  to  such  child  or  children  if  more  than  one  as  she  may 
happen  to  be  ensient  of  by  me  the  sum  or  sums  if  more  than  one 
by  way  of  portion  as  my  other  children  will  be  entitled  to  under 
my  will ;  and  if  he  she  or  they  being  males  die  before  twenty-five 
years  of  age  such  portion  to  go  over  to  my  executors  for  the 
purposes  of  the  trusts  of  my  will ;  and  such  child  or  children  if 
two  be  females  the  said  portion  or  portions  of  such  child  or 
iihildren  dymg  before  marriage  shall  go  to  my  said  executors  for 
the  trusts  of  my  will." 

The  testator  died  on  the  7th  of  June  following ;  leaving  the 
defendant  William  Kempe,  his  eldest  son  and  heir  at  law,  and 
by  the  custom,  &c.  the  plaintiffs  Bichard  Bussell  Kempe, 
Timothea  Kempe,  and  Wilhelmina  Sophia  Kempe,  his  only  other 
legitimate  children :  but  Mary  Mackarel  was  shortly  after  his 
death  delivered  of  a  daughter,  the  defendant  Mary  Ann  Kempe  ; 
and  Mary  Mackarel  died  a  few  days  after  the  birth  of  that  child. 

The  bill,  filed  by  the  legitimate  children,  and  the  husband  of 
Timothea,  prayed  that  the  remaining  trusts  of  *the  will  may  be       [  •530  ] 
carried  into  execution  ;  and  that  the  residue  of  the  testator's  real 
and  personal  estates,  and  the  rights  and  interests  of  the  plaintiffs, 
and  all  persons  interested,  may  be  ascertained. 

The  infant  defendant  Mary  Ann  Kempe  by  her  answer  claimed 
the  same  interest  as  the  other  children. 

Mr.  Richards,  Sir  Samuel  Romilly,  and  Mr.  RoupeU,  for  the 
plaintilSis,  referred  to  Co.  Lit.t  and  Metham  v.  The  Duke  of 
Devon; I    establishing,   that  a  bastard  cannot  take;   until  he 
has  acquired  a  name  by  reputation. 

+  Co.  lit.  3  b.    See  Mr.  Hargraye's         J  1  P.  Wms.  529. 

note,  14. 
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Kasle  Mr.  Han  and  Mr.  Bell,  for  the  defendant  Mary  Ann  Kempe : 

WiLBoir.  The  position  of  Lord  Coke  is  not  supported  by  the  authority 

referred  to.  The  case  of  Blodwell  v.  Edwards^  was  not  decided ; 
and  the  Judges  differed  upon  it.  It  is  not  however  to  be  disputed, 
and  is  admitted,  that  a  natural  child  en  ventre  is  capable  of 
taking  :  a  question,  which  until  the  decision  of  Long  v.  Blackalll 
was  not  settled  as  to  a  legitimate  child.  The  alleged  disability 
depends  upon  the  added  words  *'  by  me :  "  and  the  question  is, 
whether  that  particular  specification  has  the  effect  of  vitiating  ar 
disposition,  placed  beyond  dispute  by  the  preceding  words;  or 
is  to  be  rejected,  as  mere  surplusage,  under  the  circumstance  of 
his  apparent  security,  that  the  child,  of  which  she  was  ensient, 
the  object  of  his  bounty,  was  his  own.    The  person  intended  is 

[  •631  ]  sufficiently  pointed  out ;  without  adverting  to  *those  words, 
which  are  liable  to  objection ;  and  the  Court  will  not  upon  the 
case  of  Methavi  v.  The  Duke  of  Devon  suppose  him  to  contemplate 
any  child  she  may  be  hereafter  ensient  with  by  him.  The  Court 
does  not  suppose  this  bequest  to  operate  as  a  continuance  of  the 
intercourse  ;  or  that  it  will  continue  ;  as  the  testator  in  that  case 
contemplated  all  future  illegitimate  issue.  These  words  are  to  be 
considered,  not  so  much  a  part  of  the  description,  as  a  declara- 
tion of  his  reason  for  making  a  provision  for  this  child. 

Mr.  Richards,  in  reply : 

The  question  is,  whether  this  is  not  much  too  loose  a  designa* 
tion  of  the  object:  whether  any  one  particular  object,  and  period, 
is  marked  out.  The  construction  must  be  any  child,  at  any 
future  time.  The  clear  law  is,  that  an  illegitimate  child  cannot 
take,  unless  pointed  out  by  clear  description  ;  even  in  the  most 
favourable  case :  Carticright  v.  Vawdry,%  Here  is  nothing  to 
ascertain,  that  he  meant  the  child,  of  which  she  was  then  ensient, 

1811.        The  Master  op  the  Bolls: 

May  21, 

—  Whether  the  case,  referred  to  by  Lord  Coke,  does,  or  does  not, 

fully  warrant  the  rule,  laid  down  by  him,  yet  his  own  great 

t  Cro.  El.  509 ;  Noy,  35 ;   Moor,  §  5  R.  R.  108  (5  Ves.  530) ;  (?<v/- 

430 ;  2  Eol.  Ab.  43.  frey  y.  Davis,  6  E.  R.  201  (6  Vee.  43). 

t  4  R.  R.  73  (3  Yes.  486). 
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flothority,  and  the  adoption  of  it  by  Lord  Macclesfield,  are       Babu 
sofficient  to  induce  me  to  adhere  to  it ;  without  nicely  examining      wiLsont 
the  reasons,  upon  which  it  stands.    The  rule  is  in  substance, 
that  a  bastard  cannot  *take  as  the  issue  of  a  particular  person,      [  *o$2  ] 
until  it  has  acquired  the  reputation  of  being  the  child  of  that 
person ;  which  cannot  be  before  its  birth. 

If  the  bequest  had  been  to  the  natural  child,  of  which  a 
particular  woman  was  emient,  without  reference  to  any  person, 
as  the  father,  there  would  be  no  uncertainty  in  that  bequest ; 
and  probably  it  would  be  held  good :  t  but  here  there  is  no  gift 
to  the  child,  of  which  Mary  Mackarel  might  be  ensienty  except 
as  the  child  of  the  testator.    It  was  not  a  matter  of  indifference 
to  him,  whether  that  child  should  have  been  begotten  by  him,  or 
by  another  man  :  therefore  I  cannot  do  what  is  required ;  that 
is,  reject  the  words  ''  by  me,*'  as  superfluous.    Supposing  the 
words,  **  as  she  may  happen  to  be  ensient  of  by  me "  could  be 
taken  to  mean  "  as  she  is  now  ensient  of  by  me,"  in  which  there 
is  considerable  difficulty,  yet,  if  the  rule  of  law  does  not  acknow- 
ledge a  natural  child  to  have  any  father,  before  its  birth,  that 
mere  change  of  phrase  could  not  have  the  effect  of  making  the 
bequest  good.    He  means  to  give  to  an  unborn  bastard  by  a 
description,  which  the  law  says  such  person  cannot  answer; 
and,  if  you  take  away  that  part  of  the  description,  non  constat^ 
that  the  gift  would  ever  have  been  made. 

Therefore,  without  breaking  in  upon  the  rule,  laid  down  by 
Lord  Coke,  and  considered  by  Lord  Macclesfield  as  established, 
I  cannot  hold,  that  there  is  sufficient  certainty  in  the  description 
of  this  legatee. 


CHAVE  V,  FAEEANT4  isio. 

(18  Vesey,  8—10.)  Nov.  20. 

Implied  satisfaction  of  a  debt  from  a  father  to  his  child  by  a  covenant    ^^^  Court, 
to  pay  a  maniage  portion  of  a  greater  amount.  Grant,  M«B. 

[  8  ] 

John  Bboom  by  his  will,  dated  the  18th  of  July,  1786,  gave  to 
his  grand-daughters  Mary,  Sarah,  and  Betty,  Farrant,  and  to 

t  See^ojitrV  7rtM<«  (1887)  35  Ch.  X  ^  Lawea  (1881)  20  Ch.  D.  81, 

3. 728, 56  L.  J.  Ch.  792, 57  L.  T.  168.      85. 
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Chate       each  child,  that  shall  or  may  hereafter  be  bom  of  his  daughter 

Fabbakt.     Karah  Farrant,  and  living  at  his  decease,  the  sum  of  150L,  to  be 

paid  to  each  of  them  by  his  executors  within  six  months  next 

after  his  decease ;  to  whom  he  gave  and  bequeathed  the  same 

accordingly. 

The  testator  died  on  the  20th  of  July ;  leaving  the  three 
grand-daughters  named  in  the  will,  all  infants.  John  Farrant, 
their  father,  died  in  1807 ;  having  by  his  will  devised  his  real 
estates  to  his  sons,  with  limitations  to  their  children  in  tail  and 
the  ultimate  remainder  to  his  own  right  heirs ;  subject  to  a  trust 
term  of  five  hundred  years,  to  raise  certain  legacies  and  sums  of 
[  *9  ]  *money,  and  also  such  farther  sum  of  money  as  should  be 
sufficient  to  pay  all  his  just  debts,  whether  on  bond,  simple 
contract,  or  otherwise,  after  applying  his  goods  and  chattels, 
and  the  part  of  his  personal  estate,  after  bequeathed  in  discharge 
of  such  legacies  and  debts,  as  far  as  the  same  would  extend ;  and 
he  gave  all  the  residue  of  his  personal  estate  to  his  executors 
upon  trust  to  apply  the  same  in  discharge  of  his  legacies  and 
debts. 

The  bill  was  filed  by  the  three  grand-daughters  of  the  testator 
Broom,  with  their  husbands  claiming  their  legacies  of  1501.  with 
interest  under  his  will,  [as  against  the  executors  of  their 
deceased  father  who  was  the  surviving  executor  of  the  testator^ . 

The  answers  by  the  executors,  the  widow  and  sons  of  Farrant, 
represented,  that  John  Farrant  maintained,  clothed  and 
educated,  the  plaintiffs,  his  daughters,  at  an  expense  much 
exceeding  their  legacies  under  the  will  of  their  grand-father  ; 
and  he  also  gave  to  or  in  trust  for  each  of  them  a  marriage 
portion  of  1,0002. ;  and  no  demand  was  made  by  any  of  them  in 
his  lifetime :  therefore  the  defendants  insist,  that  the  plaintiffs 
are  barred  of  all  claim  to  recover  the  legacies  under  their  grand- 
father's will. 

Sir  Samuel  RomiUy  and  Mr  Slmdwell,  for  the  plaintiffs. 

The  Master  of  the  Bolls  : 

Upon  looking  into  the  settlements  I  find  nothing,  from  which 
any  inference  can  be  drawn  as  to  the  intention  of  the  parties. 
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In  Mrs.  Chare's  her  father  covenants  to  pay  1,0002.  for  the       Chavr 
portion  of  his  daughters.     It  does  not  appear  that  the  husbands     fabbant* 
knew  of  the  debts.    My  opinion  is,  that  the  father,  giving  the 
portion,  must  be  taken  as  meaning  to  satisfy  the  debt  he  owed 
as  executor  of  the  grand-father.    That  is  established  in  opposi- 
tion to  *Chidley  v.  Lee\  by  the  more  recent   cases    Wood  v.       C  *^^  1 
Briantl   and   Seed  v.   Bradford.^     In    Wood  v.   Briant    Lord 
Habdwicke  says,  "  there  are  very  few  cases,  where  a  father  will 
not  be  presumed  to  have  paid  the  debt  he  owes  to  a  daughter, 
when  in  his  life-time  he  gives  her  in  marriage  a  greater  sum 
than  he  owed  her  ;  for  it  is  very  unnatural  to  suppose,  that  be 
would  choose  to  leave  himself  a  debtor  to  her,  and  subject  to  an 
account." 

In  Seed  v.  Bradford  those  principles  were  adopted ;  and 
appUed  to  that  case  :  which  was  a  bequest,  not  of  a  residue,  but 
of  a  sum  of  money. 

The  biU  therefore,  as  far  as  it  seeks  payment  of  the  legacies  to 
Mrs.  Chave  and  Mrs.  Poole,  must  be  dismissed :  as  to  Mrs. 
Marson  her  portion  is  not  given  so  as  to  amount  to  a  satisfac- 
tion. As  to  her  legacy  therefore  there  must  be  a  decree  for 
payment.' 


CADMAN  V.  HORNER.^  isia 

(18  Vesey,  10—12.)  ^^ov. 

liisrepresentation,  though  in  a  slight  degree,  is  an  objection  to  a    ji^Hg  Qmrt, 
specific  perfonnanoe.  GBAmr,  &LR* 

Distinction  upon  a  bill  to  rescind  the  contract.  r  10  1 

The  bill  prayed  the  specific  performance  of  an  agreement,  by 
which  the  defendant  contracted  to  sell  the  fee-simple  of  certain 
premises  for  the  sum  of  *600/.,  payable  by  instalments.  The  [  •ii  ] 
agreement  was  signed  by  both  parties;  and  the  defendant  having 
received  part  of  the  purchase-money,  resisted  the  performance 
on  the  ground,  that  the  plaintiff,  who  was  his  agent,  had  misre- 

t  Pre.  in  Ch.  228.  Bengough  v.  Walker,  10  E.  E.  106 

J  2Atk.  521.  (IdVes.  607). 

§  1  Ves.  Sen.  501.  ^  Ex  rdationt. 
I  Hariopp  y.  Hartopp,  ante,  p.  48 ; 
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Cabmjji  presented  the  value  of  the  estate;  producing  evidence,  that  it  was 
Bxaam  worth  near  1,200Z. ;  also  that,  the  plaintiff  had  previously  to  the 
agreement  represented  to  him,  that  the  houses  had  been  injured 
by  a  flood,  and  would  require  between  501.  and  601.  to  repair  them ; 
whereas  in  truth  the  premises  at  the  time  of  the  contract  required 
no  more  than  forty  shillings  to  put  them  in  complete  repair.  No 
evidence  of  the  value  of  the  premises  was  entered  into  by  the 
plaintiff:  but  the  defendant  in  his  answer  admitted,  that  the 
clear  yearly  rent  amounted  to  491. ;  and  stated,  that  in  1805  he 
had  purchased  these  premises  for  700Z. ;  and  had  afterwards 
expended  300Z.  in  repairing  them. 

The  Master  of  the  Bolls  : 

The  evidence  of  the  inadequacy  of  the  price  in  this  case  is 
considerably  shaken  by  the  defendant's  admission  of  the  clear 
rent  of  the  premises.  It  is  difficult  to  conceive,  that  he  could  be 
ignorant  of  the  value,  having  so  recently  purchased  the  estate 
and  laid  out  money  in  the  improvement  in  it ;  and  it  is  not  easy 
to  comprehend  his  conduct :  nor  does  misrepresentation  by  the 
plaintiff  in  regard  to  what  was  requisite  for  the  repairs  of  the 
houses  by  any  means  account  for  the  disparity  between  the 
price  paid  for  the  estate,  and  the  sum  at  which  the  witnesses 
value  it :  yet,  as  upon  the  evidence  the  plaintiff  has  been  guilty 
of  a  degree  of  misrepresentation,  operating  to  a  certain,  though 
a  small,  extent,  that  misrepresentation  disqualifies  him  from 
calling  for  the  aid  of  a  court  of  equity ;  where  he  must  come,  as 
it  is  said,  with  clean  hands.  He  must,  to  entitle  him  to  relief, 
[  *is  ]  be  liable  to  no  imputation  in  the  transaction.  ^This  is  not  a 
case,  where  the  Court  is  called  upon  to  rescind  an  agreement, 
and  to  decree  the  conveyance,  executed  in  pursuance  of  it,  to  be 
delivered  up  to  be  cancelled;  which  would  admit  a  different 
consideration. 

The  bill  was  dismissed  without  costs. 
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COOKE  V.  CLAYWOETttt  i»ii- 

(18  Veeey,  12-18.)  Feb.lS^i,  18. 

A  court  of  equity  will  not  generally  assist  a  person,  to  get  rid  of  an  -SoW#  Omrt^ 

agreement  or  deed,  on  the  mere  ground  of  intoxication,  where  no  con-  Orant,  M.R. 
triTanoe  was  used  to  draw  him  in  to  drink ;  and  no  unfair  advantage         [  12  ] 
made  of  his  situation. 

The  bill  prayed,  that  an  agreement  in  writing,  executed  by  the 
plaintiff,  may  be  declared  fraudulent  and  void,  as  against  him  ; 
and  may  be  decreed  to  be  delivered  up  to  be  cancelled;  and  an 
injunction. 

The  plaintiff  by  his  bill  represented,  that  on  the  11th  of  June, 
1807,  he  met  by  appointment  at  Spilsby  in  the  county  of  Lincoln 
several  persons ;  of  whom  he  had  made  purchases ;  in  order  to 
pay  them :  one  of  those  persons  being  the  defendant  Taylor ; 
and,  after  that  business  was  concluded,  the  plaintiff  was 
prevailed  upon  to  drink,  until  he  was  intoxicated ;  that  in  that 
state  he  left  Spilsby  about  six  in  the  evening,  accompanied  by 
Taylor ;  and  they  stopped  at  the  house  of  the  other  defendant 
Clayworth ;  to  whom  also  the  plaintiff  had  a  payment  to  make. 
They  found  him  at  *home,  drinking  with  some  other  persons ;  [  *13  ] 
and  they  all  continued  drinking  for  a  considerable  time ;  the 
plaintiff  returning  home  about  half-past  two  in  a  state  of  complete 
intoxication ;  and  the  agreement  was  obtained  from  him,  while  in 
that  state,  and  utterly  unable  to  understand  what  he  was  doing. 
The  defendants  by  their  answer  denied,  that  the  plaintiff  was 
solicited  to  drink ;  stating,  that  he  continued  to  do  so  of  his  own 
free  will;  and  was  disqualified  from  transacting  business  of 
difBcnlty  and  importance;  that  the  agreement  arose  from 
Clayworth's  stating  a  dispute  with  his  landlord ;  who  threatened 
to  turn  him  out  of  his  farm ;  upon  which  the  plaintiff  made  the 
offer.  The  answer  then  stated  the  agreement ;  which  was  most 
inaccurately  expressed :  in  effect,  that  Cooke  agrees  to  let  all  the 
lands  and  tenements  he  occupied  in  the  parish  of  Brough,  or 

t  Nole, — The  law  is  now  apparently  Matthewi  v.  Baacter  (1873)  L.  B.  8 

settled  that  a  contract  under  such  £x.  132,  42  L.  J.  Ex.  73,  28  L.  T. 

orcomstances    is   voidable    if    the  169 ;  cp.  Imperial  Loan  Co,  v.  Stone^ 

drunken  man  was  incapable  of  under-  '92,  1  Q.  B.  699,  61  L.  J.  Q.  B.  449, 

standing  its  effect,  and  his  state  was  66  L.  T.  556,  G.  A. — 0.  A.  S« 
Imown  to  the  other  contracting  party. 
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Cooke  elsewhere ;  and  Clayworth  and  Taylor  agree  to  take  the  land  to 
Clatwobth.  rent  for  twenty  years  ;  to  commence  at  Lady-day,  1808  ;  stating 
the  terms ;  and  that  Cooke  agrees  to  give  possession  at  the  time 
before  mentioned :  that  it  was  signed  by  all  the  parties  on  the 
11th  of  May,  1807  ;  witnessed  by  Robert  Marshall ;  that  it  was 
prepared  by  Marshall;  but  dictated  by  the  plaintiff:  and  was 
executed  at  twelve  o'clock  at  night. 

It  was  proved,  that  Marshall,  a  school-master,  was  called  out 
of  bed  to  prepare  the  agreement.  There  was  much  contradiction 
in  the  evidence  as  to  the  plaintiff's  situation:  some  of  the 
witnesses  stating,  that  he  was  in  a  high  degree  of  intoxication ; 
and  came  home  in  that  situation  about  two  in  the  morning: 
others  representing  him  as  perfectly  sober  and  fully  competent 
to  transact  business. 

£  14  ]  Sh*  Samuel  Romilly  and  Mr.  Home,  for  the  plaintiff : 

This  is  an  agreement,  fraudulently  obtained  from  a  man,  while 
in  a  state  of  intoxication ;  which  is  apparent  on  the  face  of  the 
agreement ;  compared  with  the  account,  given  by  the  defendant, 
and  the  evidence.  The  evidence  upon  the  face  of  the  instrument 
is  the  strongest :  the  parts  interpolated,  making  this  a  binding 
agreement  upon  the  plaintiff,  as  a  demise,  being  in  a  different 
ink.  Independent  of  the  intoxication,  a  court  of  equity  would 
not  only  refuse  to  perform  such  an  agreement,  but  would  decree 
it  to  be  delivered  up.  This  cannot  be  supported  upon  the 
principle,  stated  in  Cory  v.  Cory,f  as  a  reasonable,  proper, 
agreement;  and  there  is  evidence,  that  he  was  drawn  in  to 
drink;  according  to  the  distinction,  taken  in  Johnson  v. 
Medlicott.l  In  that  respect  this  is  distinguished  from  the  case  of 
Cragg  v.  Holme  ;§  where  the  Court  refused  a  specific  perform- 
ance of  an  agreement,  made  in  a  state  of  intoxication  ;  though 
no  advantage  was  taken :  a  court  of  equity  not  interposing  on 

t  1  Ves.  Sen.  19.  Hie  defendant  drunk;  or  taken  any 

t  3  P.  Wms.  130,  note  (a).  advantage  of  His  situation;  and  the 

§  At  the  Rolls,  May,  1811.    From  Master   of   toe   Holls  said,    he 

a  MS.  note  it  was  stated,  that  the  would  not  have  decreed  the  agree- 

bill  for  a  specifio  peifoimance  was  ment  to  be  delivered  up;  that  the 

dismissed  without  costs ;  though  the  Court  would  not  act  on  either  side, 
plaintiff  had  not  contributed  to  make 


VOL.  XI J  1811.    CH.     18  \THSEY,  14—16.  1S9 

either  side  in  the  common  case  of  intoxication :  but,  if  the  party       Cooke 
is  brought  into  that  state  by  him,  who  obtains,   and  seeks  glaywobth. 
advantage  from,  the  agreement,  the  intoxication  is  part  of  the 
fraud ;  which  gives  the  right  to  the  relief. 

Mr.  HaH  and  Mr.  William  Agar,  for  the  defendant,  distin-  [  ^^  3 
gaished  this  from  a  bill  for  the  performance  of  a  contract; 
insisting,  that  to  obtain  this  relief,  the  plaintiff  must  shew  a 
specific  fraud  practised  upon  him ;  making  it  unconscientious  to 
retain  the  effect  of  it :  the  rule  being  clear,  that  intoxication 
simply  gives  no  protection ;  the  responsibility  is  thrown  upon 
the  party  himself,  unless  he  can  shew,  that  undue  advantage 
was  taken  of  his  situation  by  those,  who  brought  him  into  it 
with  a  view  to  that  advantage. 

The  Master  of  the  Eolls  :  ^'''*-  ^^' 

Retaining  the  opinion  which  I  stated  in  the  case,  that  was 
alluded  to  in  the  agreement,  I  think,  a  court  of  equity  ought  not 
to  give  its  assistance  to  a  person,  who  has  obtained  an 
agreement,  or  deed,  from  another  in  a  state  of  intoxication ;  and 
on  the  other  hand  ought  not  to  assist  a  person  to  get  rid  of  any 
agreement,  or  deed,  merely  upon  the  ground  of  his  having  been 
intoxicated  at  the  time  :t  I  say  merely  upon  that  ground  ;  as,  if 
there  was,  as  Lord  Hardwicke  expresses  it  in  Cory  v.  Cory ,  I  any 
unfair  advantage  made  of  his  situation,  or  as  Sir  Joseph 
*Jekyll  says  in  Johnson  v.  Medlicott,^  any  contrivance  or  [  •le  ] 
management  to  draw  him  m  to  drink,  he  might  be  a  proper 
object  of  relief  in  a  court  of  equity.  As  to  that  extreme  state  of 
intoxication,  that  deprives  a  man  of  his  reason,  I  apprehend, 
that  even  at  law  it  would  invalidate  a  deed,  obtained  from  him, 
while  in  that  condition. 

After  a  very  attentive  consideration  of  the  evidence  in  this 
case  I  can  find  no  ground,  on  which  upon  the  supposed  state  of 
intoxication  of  the  plaintiff  the  Court  could  be  warranted  in 
decreeing  this  deed  or  agreement  to  be  delivered  up  to  be 
cancelled.     There  is  a  contrariety  of  evidence  as  to  the  fact  of 

t  Dunnage  v.    Whitey   1   Swanst.  X  ^  ^^'  ^^'  ^^^ 

137.  §  3  P.  Wms.  130,  note  (a). 
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CooKB  intoxication,  upon  which  it  is  not  easy  for  this  Court  to  decide. 
Clatwobth.  There  are  three  witnesses,  who  all  swear,  that  at  the  time  of 
execution  the  plaintiff  was  perfectly  sober  and  capable  of 
business:  Marshall  indeed  says,  he  was  as  capable  of  transacting 
business  to  any  extent  as  ever  he  was  in  his  life,  ^yhatever 
difficulty  I  may  have  in  believing  this  after  all  the  other 
evidence  that  has  been  produced,  I  should  hesitate  to  determine 
a  fact,  so  controverted,  without  the  intervention  of  a  jury. 

But,  supposing  the  intoxication  proved  to  a  considerable 
extent,  still  the  inquiry  would  remain,  whether  the  conduct  of 
the  defendants  has  been  such  as  to  furnish  ground  for  setting 
aside  this  agreement.  It  is  admitted,  that  there  was  no  previous 
design  in  bringing  about  the  meeting  at  the  defendant's  house : 
the  bill  stating,  that  the  plaintiff's  calling  there  was  the  proposition 
of  the  plaintiff  to  Taylor.  As  to  the  plaintiff's  being  drawn  in  to 
drink  by  contrivance  and  management,  it  is  to  be  observed, 
[  *!'  ]  that  *the  drinking  was  not  introduced  on  account  of  his  coming 
there,  nor  after  tie  came  there :  but  a  company  engaged  in 
drinking,  he  joined  them.  One  witness,  Mary  Hall,  says,  the 
plaintiff  was  pressed,  and  almost  forced,  by  Clayworth  to  drink  : 
but  her  testimony,  not  being  corroborated  by  any  other  witness, 
cannot  prevail  against  the  denial  of  that  fact  by  the  answer. 

As  to  the  manner  in\hich  the  treaty  was  introduced,  Pedley, 
the  only  witness  upon  that,  represents  it  as  proceeding  entirely 
from  the  plaintiff ;  that  the  defendant  so  far  from, holding  oat 
any  inducement,  rather  hesitated  to  accept  the  offer.  There  is 
no  pretence,  that  the  offer  was  in  its  own  nature  such  as 
necessarily  discovers  absence  of  judgment  in  the  person  making, 
or  a  degree  of  unfairness  in  those  accepting,  it. 

In  this  state  of  the  evidence  I  cannot  possibly  hold,  that  the 
plaintiff  was  by  contrivance  and  management  drawn  in  to  drink ; 
or  that  any  unfair  advantage  was  taken  of  his  intoxication,  to 
obtain  an  unreasonable  bargain.  As  to  the  doubt  appearing  on 
the- face  of  the  paper,  whether,  as  it  stands,  it  contains  what  was 
dictated  to  the  plaintiff,  read  to  him  by  Marshall,  and  afterwards 
by  himself,  the  investigation  of  that  point  will  be  open  at  law 
upon  the  trial  of  any  action,  founded  upon  this  instrument ;  and 
can  be  much  better  made  there  than  here.  Here  indeed  that  has 
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not  been  examined :  it  was  only  adverted  to  in  the  conrse  of  the       Cooke 

hearing.     That  the  paper  was  not  at  first  written,  as  it  now  clatwobth^ 

stands,  is  quite  apparent ;  and  it  will  be  rather  difficult  for  the 

witnesses,  professing  to  have  given  a  fall  representation  of  the 

transaction,  to  account  for  their  entire  silence  as  to  all,  that 

must  have  been  said,  or  done,  before  the  paper  was  brought 

*into  its  present  state  by  the  introduction  of  the  first  clause,  and       [  *18  } 

the  consequential  erasures  and  alterations.    That  however,  as  I 

have  said,  will  be  for  another  tribunal,  and  in  the  view  I  have 

taken  of  the  case  I  can  do  nothing  but  dismiss  the  bill  without 

costs,  and  dissolve  the  injunction. 


BOULTBEE  v.   STUBBS.f  wio. 

(18  Vesey,  20—27.)  ^' *  ^^' 

1811 
A  creditor,  haying  among  other  socoritieB  a  bond  with  a  surety,  taking    j^^  ^^ '  ^^ 

a  mortgage  from  the  principal  debtor,  and  agreeing  to  receive  the       April  l\,' 

residue  by  instalments,  secured  by  warrant  of  attorney  without  pre-  

judice  to  any  security  he  now  holds,  injunction  granted  against  suing    Eldon,  L.C, 
the  surety.  f  20  1 

A  composition  with  a  reservation  of  the  remedy  against  sureties  is 
ralid;  but  i^  must  plainly  appear  that  the  reservation  applies  to  the 
particular  remedy  in  question,  since  the  reeenration  is  usually  incon- 
sistent with  the  objects  of  the  composition.  - 

Thomas  Boxjltbeb,  being  called  upon  bj  the  defendant,  who 
was  his  backer,  for  security,  procured  his  brother  Charles 
Booltbee,  as  surety  to  join  him  in  a  bond  for  10,0002. ;  with  a 
stipulation,  that  Charles,  the  surety,  was  to  be  liable  only  to  the 
extent  of  6,0002.;  if  upon  the  account  that  amount,  should  be  due. 
Upon  a  subsequent  settlement  of  the  account  the  balance,  due  to 
the  banker,  appearing  to  be  9,500L,  Thomas  Boultbee  gave  him 
a  mortgage  for  4,000L :  it  was  agreed  between  them,  that  the 
residue  should  be  paid  by  instalments :  and  a  warrant  of  attorney 
was  given  to  confess  judgment  for  the  balance,  but  expressly 
without  prejudice  to  any  security  Stubbs  now  holds  for  the  said 
sum,  or  any  part  thereof.  The  surety,  being  afterwards  sued, 
filed  the  bill ;  and  moved  for  an  injunction. 

tArfewm  V.  GotHing  (1871)  L.   B.   7  C.  P.  9,  41  L.  J.  C.  P.  53,  25 
L.  T.  570. 
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BouLTBEE  Mr,  Harty  Serjeant  Palmer,  and  Mr.  Heald,  in  support  of 

8TUBB8.      t^®  injunction;  cited  liees  v.  BerringtonA 

Sir  Samuel  RomiUy  and  Mr.  Wingfield,  for  the  defendant. 

The  Lord  Chancellor  : 

The  law  of  this  case  is  perfectly  clear.  The  circumstances 
upon  the  face  of  the  bond  are  these.  The  defendant,  a  banker, 
unwilling  to  give  Thomas  Boultbee  credit  to  the  amount  he 
wished  upon  his  own  personal  security,  or  upon  the  credit  and 
[  '-M  ]  security  of  the  different  *bill8  and  notes,  which  he  should  pay 
into  the  Bank  in  the  course  of  his  dealing,  required  a  bond  for 
10,OOOZ.  from  him,  and  from  his  brother,  as  surety;  under  which 
the  surety  was  to  be  liable  only  to  the  extent  of  6,000/. ;  if  upon 
the  account  that  amount  should  be  due.  On  the  settlement  of 
accounts  a  balance  of  9,500/.  appearing  to  be  due,  it  is  clear, 
that,  if  Thomas  Boultbee,  the  principal  debtor,  had  given  a 
mortgage  for  8,500/.  that  security  might  have  been  given,  and 
taken,  without  prejudice  to  the  bond :  but  a  mortgage  was  given 
for  4,000/. ;  reducing  the  del)t  therefore  below  6,000/. ;  and  as  to 
the  residue  of  the  debt  it  was  provided,  that  it  should  be  paid  by 
certain  instalments,  fixed  by  the  instrument. 

The  consequence  of  this  transaction  in  equity  is,  that,  the 
surety  continuing  liable  for  the  sum  of  5,500/.  remaining  due 
upon  the  settlement  of  accounts,  and  the  creditor  agreeing  with  the 
principal  debtor  to  iX)stpone  his  remedy,  changing  his  immediate 
right  to  sue  to  a  right  to  call  for  certain  instalments,  the  effect 
of  that  agreement  is,  that  in  equity  the  right  against  the  surety 
is  gone.  It  is  in  vain  to  say,  the  indulgence  to  the  principal  by 
taking  the  mortgage,  and  giving  time,  may  be  for  the  benefit  of 
the  surety.  It  is  in  most  cases  for  the  advantage  of  the  surety  ; 
but  the  law  takes  so  little  notice  of  that  circumstance,  that  if  the 
acceptor  of  a  bill  becomes  bankrupt,  the  holder  must  give  notice 
to  the  drawer ;  as  another  i)erson  has  no  right  to  judge,  what 
are  his  remedies  ;  and  the  original  implied  contract  being,  that, 
as  far  as  the  nature  of  the  original  security  will  admit,  the 
surety,  paying  the  debt,  shall  stand  in  the  place  of  the  creditor. 

t  3  K.  R.  3  (2  VeB.  Jun.  640). 
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The  cases,  that  have  been  alluded  to,  and  there  is  a  great  boultbee 
variety  of  them,  are  those  of  a  creditor,  entering  *into  a  compo-  stubbs. 
sition  with  the  person,  liable  in  the  first  instance ;  with  a  [  *22  ] 
stipulation,  that  it  shall  not  prejudice  his  remedies  against 
others,  who  are  liable  as  sureties.  The  ordinary  case  is  that  of 
compositions  upon  bills.  The  answer  given  is,  that  by  the 
agreement,  reserving  the  creditor's  remedy  against  sureties,  the 
situation  of  the  surety  is  not  varied ;  and  this  doctrine  has 
been  held  at  law  as  well  as  here  :  but  I  agree,  that  a  stipulation 
of  that  kind  is  in  many  cases  so  very  absurd,  that  it  must  be 
seen  plainly ;  and  the  true  question  is,  whether  these  words  in 
the  warrant  of  attorney,  "without  prejudice  to  any  security," 
mean,  that  this  bond  was  to  be  saved  against  the  surety ;  the 
demand  upon  which  was  intended  to  be  arranged  by  that  very 
transaction  :  or,  whether  the  meaning  of  those  words  is  not, 
that,  the  principal  debtor  being  in  the  habit  of  giving  securities 
to  the  creditor  from  time  to  time,  this  transaction  should 
liquidate  the  matter  of  the  bond ;  but  should  not  prejudice  the 
banker's  right  as  to  other  securijties  in  his  hands.  If  that  is  the 
meaning  of  this  transaction,  it  puts  an  end  to  the  right  against 
the  surety:  if,  on  the  other  hand,  the  object  was  to  give  as 
extensive  a  remedy  as  was  given  in  Mr.  Burke's  case,t  then  that 
case  and  many  others  must  govern  this.  My  opinion  is,  that  it 
was  not  intended  to  save  this  bond  among  other  securities ;  the 
saving  of  which  securities  will  give  a  reasonable  interpretation  to 
these  words  in  the  warrant  of  attorney. 

The  motion  to  dissolve  the  injunction  was  renewed.  I8II. 

Jan.  23. 

Mr.  Hart  J  Serjeant  Palmer^  and  Mr.  Heald,  for  the  plaintiff : 


*  ♦  In  Burke's  case,  mentioned  by  your  Lordship,  the 
saving  in  the  discharge  had  the  effect  of  leaving  the  creditor  at 
liberty  to  proceed  against  the  surety :  but  that  has  no  applica- 
tion to  a  general  discharge  of  the  principal  debtor  by  agreement 
between  him  and  the  creditor ;  to  which  the  surety  was  no 
party ;  of  which  he  had  no  notice ;  who  was  treated  as  a  person 
entirely  onconcemed  and  unconnected  with  the  transaction. 

t  (Xted  by  the  Lord  CiLiNCELLOE,  in  Ex  parte  Oifford,  6  E.  R.  at  p.  57 
(6  Yes.  809). 


[23] 
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BouLTBBE  The  principle,  resulting  from  Ex  parte  Rushforth,^  is,  that 
8TUBB&  whatever  benefit  is  contracted  for  as  between  the  principal 
debtor  and  the  creditor  is  considered  as  contracted  for  on  behalf 
of  the  surety  to  the  same  extent.  This  creditor,  contracting  for 
farther  security,  in  addition  to  those  he  has,  engaging  not  to 
proceed  against  the  debtor,  and  extending  the  period  of  payment 
by  instalments,  must  be  understood  as  contracting  not  to  take 
any  proceeding,  that  may  mediately  or  immediately  call  upon 
the  debtor  in  any  other  manner.    *    * 

[  25  ]  The  relief  of  the  surety  is  also  supported  by  English  v. 

Barley. \ 

Sir  Samuel  RoniUly  and  Mr.  Winrifield,  for  the  defendant : 

All  these  cases  of  relief  to  the  surety  have  gone  upon  this ; 
that  time  was  given  to  the  principal.  In  this  case  judgment 
being  confessed  under  the  warrant  of  attorney  expressly  without 
prejudice  to  any  security  the  creditor  holds,  the  surety  sustains 
no  injury  whatsoever.  He  might  have  called  upon  the  creditor 
to  enforce  his  demand  against  the  principal  debtor  equally  after 
his  judgment  confessed,  as  before.    *    *    * 

• 

126]        The  Lord  Chancellor: 

This  question  is  now  presented  to  me  in  quite  a  new  point  of 
view.  Upon  the  former  occasion  it  was  argued,  as  if  the  imme- 
diate right  of  action  against  Thomas  Boultbee,  the  principal 
debtor,  was  gone.  It  is  clear  that,  if  he  might  have  been  forth- 
with sued,  and  execution  had  against  him,  as  the  fruit  of  that 
suit,  the  surety  is  not  injured ;  and  on  the  other  hand,  that,  in 
general,  if  time  is  given  to  the  principal,  the  surety  is  discharged. 
The  objection  to  the  reserve  of  remedy  against  the  surety  con- 
sists in  the  interest  the  principal  has ;  that  the  surety  shall  not 
be  applied  to.  It  is  said,  that  the  principal  cannot  by  contract 
deprive  himself  of  the  benefit,  derived  from  that  forbearance ; 
and  there  certainly  have  been  decisions,  that,  if  time  is  given  to 
the  principal,  reserving  the  right  to  go  against  the  surety,  the 
principal  cannot  raise  the  objection  upon  his  right  to  time  a^ 

t  8  B.  B.  10  (10  Yes.  409).  X  d  B.  B.  543  (2  Boa.  &  P.  61). 
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a^inst  the  surety;  as  there  is  the  contract  of  the  principal, 
arising  out  of  the  contract  for  reserve  against  the  surety,  that 
the  latter,  if  the  creditor  goes  against  him  shall  not  be  deprived 
of  the  benefit  of  the  contract  as  against  the  principal.  That  was 
Burke's  case  ;  as  to  which  I  will  look  at  the  note  I  have.  If  the 
contract  for  reserve  against  the  surety  prevents  his  remedy 
against  the  principal,  that  contract  for  reserve  will  not  do :  but 
the  question  is,  whether  it  does  in  law  deprive  the  surety  of  that 
Itenefit.  It  may  in  many  cases  be  a  very  rational  provision,  that 
the  principal  shall  have  time,  *provided  he  can  have  it  without 
prejudice  to  the  benefit  of  the  remedy  against  the  security ; 
which,  though  worth  nothing  at  present,  may  in  a  year's  time  be 
very  valuable ;  and  the  creditor  may  very  reasonably  mean  to 
secure  the  benefit  of  that  contingency. 

The  Lord  Chancellor  granted  the  injunction. 


BOULTBEB 
V. 

Stubbs. 


[•27] 


April  11. 


DASHWOOD  V.   PEYTOKf 

(18  Voaey,  27-49.) 
A  testamentaxy  recital  of  an  erroneous  supposition  of  title  in  another 


1811. 

April  1,2. 

J/ay  2,  3.  (i. 

10. 


person  does  not  generally  operate  to  confirm  such  title  or  to  impose  a  case    £;ldok  L.C. 
of  election  upon  the  x)er8on  really  entitled,  who  claims  other  benefits  under         r  97  i 
the  same  will.  '-       ^ 

iSiR  Henry  Peyton  (formerly  Henry  Dashwood)  who  was 
tenant  for  life  of  certain  settled  property  (including  the  advow- 
son  of  Doddington)  subject  to  a  direction  in  the  settlement  re- 
quiring him  to  present  his  brother  James  Dashwood  (the  plain- 
tiff) to  the  advowson,  in  the  event  of  a  vacancy  occurring  during 
such  life  tenancy,  made  his  will,  and  thereby  erroneously  recited 
that  the  plaintiff  would  be  entitled  to  be  presented  on  the  next 
vacancy  under  the  aforesaid  direction  which  it  was  his  wish  might 
be  complied  with;    and  the  testator  declared  that  in  case  a 


f  Boxy,  Barrett  (1866)  L.  E.  3  Eq. 
244.  Bat  a  testamentary  recital  as 
to  the  testator's  own  title  mav  raise 

•r 

a  case  of  election  as  against  a  legatee. 
Re  Aird's  estate  (1879)  12  Oh.  D.  291, 
48  L.  J.  Ch.  631.  41  L.  T.  180.  In  re 
iroo(i(1886)  32  Ch.  D.  517, 55  L.  J.  Oh. 
720.  54  L.  T.  942.    And  a  testamen- 

BOt. ^VOIi,  XI. 


tary  recital  as  to  another  person's  title 
may  indicate  an  intention  to  confirm 
such  title.  Hall  v.  Lietch  (1870)  L.  R. 
9  Eq.  376,  23  L.  T.  N.  S.  298.  Such 
intention  imfortunately  did  not  pre- 
vail in  the  recent  case  of  In  re  Bagoi^ 
W.  N.  (1893),  p.  78.— 0.  A.  S. 
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Dashwood  vacancy  should  not  occur  in  the  plaintiff's  lifetime,  or  in  case 
Peyton,  the  plaintiff  should  refuse  or  resign  the  presentation,  then  his 
(the  testator's)  eldest  son  the  defendant  (who  was  tenant  in  tail 
of  the  settled  property)  should  dispose  of  the  presentation  as 
therein  mentioned,  and  the  testator  devised  other  real  estate  to 
the  defendant  upon  an  express  condition  that  he  should  so  dis- 
pose of  the  presentation. 

A  vacancy  having  occurred  after  the  death  of  Sir  Heniy 
Peyton,  the  question  arose  whether  the  plaintiff  could  claim  the 
presentation  on  the  ground  that  the  defendant  claiming  other  pro- 
perty under  the  will  was  bound  to  give  effect  to  the  testator's 
expressed  wish  that  the  plaintiff  should  be  presented,  although 
such  wish  was  based  upon  the  erroneous  supposition  that  the 
plaintiff  was  entitled  to  be  presented.  » 

The  case  was  twice  argued  and  is  reported  at  considerable 
length  in  Yesey,  and  other  questions  were  raised  and  discussed* 
but  nothing  was  finally  determined.  Lord  Eldon  ultimately 
refused  an  injunction  without  prejudice  to  any  question  upon  the 
case  of  election. 

The  only  object  of  retaining  this  note  of  the  case  in  the 
Revised  Beports  is  for  the  purpose  of  preserving  and  explaining 
the  following  passage  from  Lord  Eldon's  observations  on  the 
first  hearing  of  the  motion,  which  is  occasionally  cited  and 
referred  to :] 
[  41  ]  The  real  question  is,  whether  this  is  to  be  considered  as  a  case 

of  election ;  and  though  it  cannot  be  a  direct  devise,  as  the 
testator  had  nothing  to  give,  it  is  clear,  that  an  effectual  gift 
may  be  made  by  raising  a  case  of  election :  but  for  that  purpose 
a  clear  intention  to  give  that,  which  is  not  his  property,  is 
always  required.  If  therefore  it  can  be  established,  that  the 
testator  has  expressly  declared,  or  has  shewn  a  clear  intention, 
that  James  Dashwood  should  take  this  presentation,  a  case  of 
election  would  be  raised:  but  if  upon  the  whole  will,  taken 
together,  it  is  obvious,  that  the  testator  thought  he  had  nothing 
to  give  to  James,  that  he  was  already  entitled,  and  the  testator 
under  that  supposition  has  not  given  to  him,  or  expressed  an 
intention,  that  he  should  take,  I  find  no  authority  for  holding 
mere  recital,  without  more,  to  amount  to  gift,  or  demonstration 
of  an  intention  to  give. 
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HILL  V.   BARCLAY.t  isu. 

(18  Veeey,  66-64.)  ']gn^im. 

Belief  against  lorfeitare  of  a  lease  for  breach  of  covenant  not  extended         

beyond  the  case  of  payment  of  money,  as  in  the  instance  of  rent,  to  the    Bldon,  L.C. 
other  coTenants ;  as  to  repair.  [  i>6  ] 

No  relief  against  forfeiture  by  breach  of  covenant  not  to  assign 
irithout  licence. 

The  Lobd  Chancellor:! 

The  legal  effect  of  the  covenants  in  this  lease  is,  that,  if  the 
tenant  did  not  within  a  limited  time  after  entry  lay  out  150Z.  at 
least,  or  did  not  keep  the  premises  in  repair,  or,  if  the  landlord 
chose  to  dispense  *with  that  circumstance,  and  give  notice  to  [  *37  ] 
the  tenant  to  put  them  in  complete  repair  within  three  months, 
and  he  did  not  so  repair,  the  landlord  has  by  the  express  con- 
tract a  right  to  enter,  and  determine  the  interest  of  the  tenant. 
The  effect  of  these  covenants  at  law  may  be  put  another  way ; 
that  this  was  to  be  a  lease,  until  the  tenant  should  after  three 
months  notice  fail  to  put  the  premises  in  complete  repair.  *  *  « 

There  may  be  cases,  where,  morally  speaking,  a  court  of  equity  L  ^*'^  ] 
would  interpose  with  much  less  reluctance  than  in  another  sort 
of  case ;  where,  for  instance  the  landlord  offered  to  overlook  the 
past  negligence  on  condition,  *that  the  repairs  should  be  done  [  *<>3  ] 
\nthin  three  months ;  if  the  tenant  still  refused,  upon  what 
ground,  having  wilfully  refused,  and  violated  all  his  covenants, 
could  he  desire  a  court  of  equity  to  place  him  in  exactly  the  same 
situation  as  if  he  had  performed  them,  and  demand  a  decree, 
giving  him  the  benefit  of  the  offer,  which  he  had  positively 
refused? 

So,  with  regard  to  other  cases,  the  doctrine  I  have  repeatedly 
stated  is  all  wrong,  if  it  is  to  be  taken,  that  relief  is  to  be  given 
in  case  of  a  wilful  breach  of  covenant.     I  allude  to  cases,  where 

t  Barrow  r.  Imocs  cfe  Son, '91, 1  Q.  Acts,  1881  (s.  15),  and  1892  (s.  4), 

6.417,60L.J.  Q.  B.  179,64L.T.686.  yet  the  following  passages  from  the 

t  [Although  the  law  here  defined  judgment  in  this  case  are  still  appli- 

and  applied  by  Lord  Eldon  has  now  cable   to    cases  which   do  not  iall 

been  modified  by  the  extension  of  within  those  Acts,  and  to  cases  whore 

relief    against    forfeiture   to   many  the  lessor  has  conditionally  waived 

other  covenants  by  the  Conveyancing  the  forfeiture. — 0.  A.  S.] 

L  2 
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Hill  I  have  intimated  my  opinion,  that  a  tenant,  who  has  conunitted 
Babclat.  waste,  treated  the  land  in  an  unhusband-like  manner,  and  been 
guilty  of  various  breaches  of  covenant,  for  which  the  lessor  had 
a  right  of  re-entry,  should  not  have  a  specific  performance  of  an 
agreement  for  a  lease.  The  effect  of  omitting  repairs  may  pro- 
duce as  much  mischief  to  the  estate  as  waste ;  the  latter  is  as 
capable  of  compensation  as  the  former ;  and  there  is  no  differ- 
ence between  covenants,  thus  resting  in  damages,  and  another, 
against  the  breach  of  which  it  is  admitted  the  Court  will  not 
relieve,  a  covenant  not  to  assign  without  licence ;  upon  which  it 
is  clearly  settled,  that,  if  an  ejectment  is  brought  upon  a  right  of 
re-entry  reserved,  the  lessee  can  have  no  relief :  he  cannot  shew, 
that  by  the  assignment  the  lessor  sustains  no  damage ;  that  on 
the  contrary  he,  the  lessee,  is  a  beggar,  who  could  not  pay  the 
rent,  and  the  assignee  a  solvent  tenant ;  that  the  lessor  is  there- 
fore in  a  better  condition  ;  having  two  persons  answerable  to  him 
instead  of  one  tenant  under  the  circumstances  I  have  mentioned. 
The  answer  is,  that  the  Court  cannot  estimate  the  damage  :  the 
fact,  as  it  is  alleged,  may  be  true  at  this  moment :  but  the  con- 
sideration, whether  the  lessor  is  to  gain  or  .lose  by  having  a 
tenant  put  upon  him,  must  run  through  the  whole  continuance 
[  *G4  ]  *of  the  lease :  it  is  sufficient,  that  the  lessor  insists  upon  his 
covenant ;  and  no  one  has  a  right  to  put  him  in  a  different  situa- 
tion. The  distinction  has  been  taken,  that  relief  may  be  had 
against  the  breach  of  a  covenant  to  pay  money  at  a  given  day  ; 
but,  not,  where  any  thing  else  is  to  be  done.  So  the  case  of 
forfeiture  of  a  copyhold  by  acts,  which  really  do  no  damage  to 
the  lord,  as  where  a  tenant  for  life  forfeits  his  estate,  stands  on 
the  same  ground.  In  all  these  cases  the  law  having  ascertained 
the  contract,  and  the  rights  of  the  contracting  parties,  a  court 
of  equity  ought  not  to  interfere. 

With  regard  to  the  circumstance  of  this  case  I  take  the  lessor, 
calling  for  the  repairs  to  be  done  within  three  months,  to  have 
dispensed  with  his  right  of  entry  under  the  general  covenant : 
but,  the  premises  being  at  that  period  in  a  state  of  gross  dilapida- 
tion, the  lessor  says,  he,  who  was  entitled  to  have  them  put  in 
re2>air  at  the  commencement  of  the  lease,  and  to  have  them  kept 
in  repair  to  that  time,  having  also,  as  being  entitled  to  the  benefit 
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of  all  circumstances,  affecting  the  value  of  the  lease  in  future  Hili. 
time,  the  right  to  require  the  repairs  to  be  done  within  three  Barclay. 
months,  did  make  that  requisition ;  expressly  signifying,  that,  if 
they  were  not  done  within  that  time,  he  would  avail  himself  of 
his  legal  right.  Not  one  step  was  taken  in  compliance  with  that 
requisition.  Am  I  then  to  speculate  under  such  circumstances ; 
and  determine,  that  it  is  so  clear,  that  the  repairs,  if  done  in 
future,  will  be  equally,  or  more,  beneficial,  that  all  the  contract 
between  them  should  be  undone  ?  My  opinion  is,  that  this  is 
more  than  is  authorized  by  any  decision ;  and  therefore  the 
injunction  must  be  dissolved. 


PARR,    Ex   PAETE.  1811. 

( 1 8  Veeey,  63—70.)  ^^  ^' 

A  creditor  is  entitled  in  bankruptcy  to  prove  and  avail  himself  of  all    Eldon,  L.C. 
collateral  securities  from  third  persons  to  the  extent  of  20«.  in  the  pound.         f  G5  1 

BiDs  drawn  and  accepted  by  the  same  persons,  as  constituting  distinct 
firmB:  proof  against  the  acceptor  without  deducting  the  value  of  a 
security  from  the  drawer. 

Separate  creditors  not  entitled  to  vote  in  the  choice  of  assignees  under 
a  joint  commission.  On  that  ground  a  new  choice  directed ;  though  the 
Lord  Chancellor  would  not  interfere,  if  a  creditor  had  been  excluded 
by  mistake,  not  for  the  purpose  of  preventing  his  voting. 

Tms  petition  stated,  that  in  February,  1811,  a  commission  of 
bankruptcy  issued  against  Leigh  and  Armstrong,  of  Liverpool, 
canying  on  trade  under  the  firm  of  Leigh  and  Armstrong ;  and 
that  they  were  indebted  to  the  petitioner  James  Parr;  as 
surviving  partner  of  John  Parr,  deceased,  in  the  sum  of 
12,2382.  14«.  2d.  for  principal  and  interest  on  fourteen  bills  of 
exchange,  drawn  by  persons  at  Demarara,  under  the  firm  of 
Brumell,  Heyliger  &  Co.,  in  favour  of  John  and  James  Parr,  and 
accepted  by  the  bankrupts ;  which  bills  were  given  by  Heyliger 
&  Co.  to  John  and  James  Parr  for  monies  actually  received  by 
Brumell  &  Co.  to  and  for  the  use  of  John  and  James  Parr  to  the 
full  amount.  A  debt  of  4,S40Z.  was  claimed  by  the  other 
petitioners  Shaw  &  Co.,  under  similar  circumstances. 

The  petition  then  stated,  that,  Leigh  and  Armstrong  not 
having  paid  the  bills,  Brumell  and  Heyliger,  being  pressed  by 
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Pass,  the  petitioners,  assigned  to  them  two  plantations  at  Essequibo 
Ex  parte.  ^^^  Berbice,  in  America,  in  mortgage,  for  the  purpose  of 
securing  the  balance  due  upon  the  bills,  by  indentures,  dated  the 
Ist  of  January,  1806 ;  and  it  was  expressly  covenanted,  agreed, 
and  understood,  that  the  security,  thereby  given,  should  not  be 
considered  as  any  waiver  of  the  security,  which  the  petitioners 
Parr  and  8haw  respectively  should  have  against  the  acceptors  of 
[  ♦6(5  ]  the  bills,  or  any  other  by  virtue  of  them,  except  Brumell  *and 
Heyliger;  nor  against  them  farther  than  giving  them  time  for 
payment. 

The  petition  farther  stated,  that  the  commissioners  rejected 
the  proof  of  the  petitioners,  until  they  had  disposed  of  the 
mortgage;  or  until  it  should  have  been  valued;  holding,  that 
they  could  only  prove  the  balances  of  their  respective  debts, 
after  deducting  the  price  or  value  of  the  mortgage.     *     ♦     * 

The  petition  prayed,  that  the  petitioners  may  be  admitted 
creditors  under  the  commission,  and  be  paid  dividends  rateably 
with  the  other  joint  creditors.     *     *     ♦ 

An  affidavit,  made  by  the  bankrupts,  stated,  that  previously 
to  1799  they  carried  on  business  at  Liverpool  as  merchants 
under  the  firm  of  Leigh  &  Co.,  and  under  the  firm  of  Armstrong 
&  Co.  at  Demarara,  and  in  1799  they  took  into  partnership  with 
them  at  Demarara  Heyliger,  and  soon  afterwards  Brumell.  The 
deponents  put  an  end  to  that  partnership  in  1801 :  the  accounts 
[  «67  ]  ^^^^  never  finally  settled ;  and  a  considerable  balance  will  *be 
due  upon  a  settlement  from  Brumell  and  Heyliger.  The  bills  in 
the  petition  mentioned  arose  out  of  the  said  partnership  trans- 
actions ;  and  were  drawn  and  accepted,  while  the  deponents  and 
Brumell  and  Heyliger  were  so  in  partnership ;  and  the  mortgage 
was  obtained  as  a  farther  security  for  the  bills. 

Mr.  Leach  and  Mr.  Agar,  in    support    of    the    petition* 


[  (>8  ]  Sir  Samuel  RomiUy  and  Mr.  Belly  for  the  assignees  : 

These  petitioners  holding  bills,  drawn  by  the  house  at 
Demarara  upon,  and  accepted,  by  the  house  at  Liverpool,  the 
members  of  which  house  also  were  partners  in  the  house  at 
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Demarara,  cannot  be  admitted  to  prove,  until  they  have  made 
available  another  security,  which  they  hold.    *     *    * 

Thb  Lord  Chancellor  : 

As  to  the  right  of  the  petitioners  to  prove  without  bringing  to 
market  their  security,  if  it  stood  simply  upon  this  state  of 
circumstances,  a  house  in  Demarara  drawing  upon  another 
hoose  in  London,  and  that  house  accepting,  and  the  drawers, 
having,  when  they  drew,  given  another  security,  the  acceptor  is 
liable  prima  facie ;  and,  unless  he  had  been  discharged  by  some 
dealing,  the  circumstance  of  a  security  taken  will  not  authorize 
the  commissioners  to  refuse  the  proof.  It  is  said  however,  that 
the  house  at  Liverpool  was  partner  with  the  other  house  :  but  it 
has  been  established  above  thirty  years,  that  the  same  persons 
may  be  both  drawers  and  acceptors,  as  constituting  different 
firms.  The  petitioners  have  therefore  a  right  to  prove  without 
deducting  the  value  of  the  security ;  and  the  question  between 
the  two  houses  will  arise  after  the  proof  of  the  whole  debt ;  and 
will  affect  the  dealing  with  this  property,  after  they  have  paid 
20».  in  the  pound,  and  not  before.     ♦     ♦     ♦ 


Parb, 
Ex  parte. 

[69] 


PULVEETOFT  v.  PULVEETOFT.f 

(18  Veeey,  84—100.) 

A  Yolniitary  settlemeiit  is  void  under  the  stat.  27  Eliz.  c.  4,  against  a 
sabeequent  purchaser  for  valuable  consideration  with  notice,  though  a 
&ir  provision  for  a  wife  and  children .  An  in j  unction,  restraining  the  hus- 
band from  selling,  was  refused. 

The  bill,  filed  by  Sarah  Pulvertoft,  by  her  next  friend,  stated 
her  marriage  with  James  Richards  Pulvertoft  in  1806 ;  and  that 
by  indentures  of  lease  and  release,  dated  the  14th  and  15th  of 
January,  1807,  he  conveyed  freehold  estates,  to  the  use  of 
himself  for  life,  without  impeachment  of  waste  :  with  remainder 
to  trustees  to  preserve  contingent  remainders ;  and  remainders 
to  *his  wife  for  life,  and  for  the  benefit  of  their  children,  and, 
for  default  of  issue,  to  himself  and  his  heirs;  and  by  other 

t  See  now  56  &  57  Yict.  o.  21. 


1811. 

June  27,  28» 
29. 

Eldok,  L.C. 

[84] 


[•85] 
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ruLTBKTort  indentures,  dated  the  13th  and  14th  of  August,  1807,  the  settled 
PuLVEBTOFT.  cstates  with  others  were  conveyed  to  Thomas  Pulvertoft  and  his 
heirs ;  to  secure  the  sum  of  800Z.,  advanced  by  him  by  way  of 
mortgage;  and,  subject  thereto,  for  the  separate  use  of  Sarah 
Pulvertoft ;  with  remainder  to  the  use  of  James  Richards 
Pulvertoft  for  life ;  remainder  to  trustees  to  preserve  contingent 
remainders ;  and,  as  to  the  estates  in  the  former  settlement, 
after  the  decease  of  the  survivor  and  in  the  event  of  no  children 
to  the  right  heirs  of  the  survivor  ;  and  as  to  the  other  estates  to 
the  children  of  James  Richards  Pulvertoft  in  tail,  with  re- 
mainder, subject  to  his  appointment  by  will,  to  the  right  heirs  of 
the  survivor  of  him  and  his  wife.  In  June,  1808,  another 
settlement  was  executed;  by  which  the  limitations  to  the  wife 
and  children  were  not  varied. 

The  bill  farther  stated,  that  the  mortgage  was  afterwards  paid 
to  Thomas  Pulvertoft;  and  he  and  the  other  trustees  being 
desirous  to  be  discharged  from  the  trusts,  another  settlement 
was  executed  in  June,  1810 ;  conveying  the  estates  to  other 
trustees,  upon  the  same  trusts  for  the  sole  and  separate  use  of 
Sarah  Pulvertoft,  and  after  her  decease  upon  such  uses  and 
trusts  for  the  benefit  of  James  Richards  Pulvertoft  and  Sarali 
Pulvertoft,  and  their  issue,  if  any,  and  the  survivor  of  him  and 
her,  his  or  her  heirs,  &c.  as  were  declared  by  the  former 
settlements. 

The  bill,  charging,  that  as  against  James  Richards  Pulvertoft 
the  settlement  was  good,  that  he  was  not  indebted  at  the  time  of 
the  execution  of  the  deeds  respectively,  and  that  he  was  about  to 
sell  the  estate,  prayed,  that  the  trusts  of  the  several  indentures 
[*8C  ]  of  1807,  *1808,  and  1810,  may  be  established,  and  carried  into 
execution,  &c. ;  that  the  defendant  James  Richards  Pulvertoft 
may  be  restrained  from  selling,  charging  or  incumbering,  the 
estates,  and  that  a  receiver  may  be  appointed.  An  injunction 
having  been  obtained,  a  motion  was  made  to  dissolve  it. 

Mr.  Leach  and  Mr,  Wakefield ^  in  support  of  the  motion  to 
dissolve  the  injunction.     ♦    ♦     ♦ 

Sir  Samuel  RomiUy    and  Mr.  Ilaslewood,   for  the  plain- 
tiff.    ♦    *    ♦ 
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[Mr,  Leach,  in  reply :  Pdlvertoft 

V. 

The  question  here  raised  is  now  so  well  established  that  it  is  Pulvertopt. 


I 


mnecessary  to  state  the  arguments  of  counsel  or  to  refer  to  the 
earlier  cases  cited  by  them,  or  to  preserve  that  portion  of  the 
jndgment  which  deals  with  those  cases.] 

The  Lobd  Chakcellob:  jun/t  29. 


I  have  read  the  settlement  in  this  case ;  and  desire  it  to  be  r  ^^  i 
understood,  that  I  give  no  opinion  whatsoever,  whether  this 
settlement  was,  or  was  not,  voluntary ;  being  apprehensive,  that, 
refusing  the  injunction  I  should  be  considered  as  intimating  an 
opinion,  that  the  purchaser  would  have  a  good  title.  If  this  is  a 
voluntary  settlement,  I  cannot  grant  the  injunction.  If  it  is  not 
a  volontaiy  settlement,  I  cannot  for  that  mere  reason  grant  the 
injunction ;  as  the  effect  would  be,  that  any  person,  who 
conceived  himself  to  have  a  better  title  than  another,  might 
come  into  this  Court  for  an  injunction.  I  cannot  therefore 
support  the  injunction,  whether  the  settlement  is  voluntary,  or 
not :  but  I  intimate  no  opinion,  whether  the  purchaser  will  have 
a  good  title,  or  not. 

The  injunction   being    dissolved,   the    defendant    put    in    a 
demurrer. 

Sir  Samuel  Bomilly  and  Mr.   Haelewood,  for   the  plain-       ^or.  19. 
tiflf.    ♦    *     *  

Mr.  Leach,  in  reply.     *     *     *  [  97  ] 

The  Lord  Ceulncellor  :  [  98  ] 

Upon  the  principal  question  I  am  ready  to  give  my  opinion  ; 
but  I  will  not  prejudice  the  case  by  expressing  it,  if  the 
demurrer  is  at  last  to  be  over-ruled  upon  another  ground.  The 
question  is  not,  as  it  is  now  put,  whether,  if  there  is  a  contract 
for  a  wife  or  children,  this  Court  would  execute  that  contract,  as 
being  for  a  meritorious  ^consideration :  but  it  must  be  con-  [  ^99  ] 
nidered  as  not  resting  in  contract,  but  a  trust,  for  consideration 
meritorious,  or  otherwise  by  an  actual  estate  in  trustees ;  and 
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PuLTBBTorr  the  distinction  is  Bettled,  that  in  the  case  of  a  contract,  merely 
PuLTBBTOFT.  voloiitary,  (I  do  not  speak  of  valuable  or  meritorioas  considera- 
tion) this  Court  will  do  nothing :  but,  if  it  does  not  rest  in 
voluntary  agreement,  but  an  actual  trust  is  created,  the  CJoort 
does  take  jurisdiction ;  and  in  one  case,  I  do  not  recollect, 
whether  it  was  Colman  v.  Sorrel,^  as  far  as  the  obligation  rested 
in  the  covenant  of  the  husband,  the  Court  would  not  do  any- 
thing :  but  in  the  very  same  case,  as  far  as  an  actual  transfer 
had  been  made,  the  Court  acted  upon  it :  a  direct  trust  being 
created.  Suppose,  this  settlement  to  the  separate  use  of  the 
wife  had  given  an  express  power  of  revocation  to  the  husband, 
having  in  his  own  dominion  the  means  of  putting  an  end  to  it 
the  moment  it  was  acted  upon :  perhaps  in  such  a  case,  as  in 
case  of  a  quasi  estate-tail  of  renewable  leases  for  lives,  the  Court 
would  not  interfere :  but  here  there  is  no  power  of  revocation  by 
his  own  act :  there  must  be  the  concurrence  of  others.  Suppose, 
trustees  were  incapable  of  acting ;  that  there  was  an  infant  heir : 
it  is  difficult  to  maintain,  that,  though  an  estate  and  trust  were 
actually  created,  this  Court  would  stop  on  the  ground,  that  the 
estate  might  at  some  period  be  destroyed  by  a  conveyance  for 
valuable  consideration.  So,  as  to  a  receiver,  this  Court  would 
not  refuse  a  receiver,  though  there  may  be  a  prior  estate 
actually  existing,  without  prejudice  to  the  right  of  the  person, 
having  that  prior  estate :  but,  where  there  is  no  prior  estate, 
and  perhaps  no  preferable  estate  may  ever  exist,  will  the  Court 
stop  short  in  executing  the  trust  ?  If  the  trustees  could  main- 
[  *ioo  ]  tain  an  ejectment  at  law,  this  Court  must  give  the  ^parties, 
claiming  under  the  trust,  the  remedies,  to  which  they  are 
entitled,  while  that  estate  exists.  The  distinction,  to  which  I 
am  now  adverting,  resembles  that,  which  is  acknowledged  by 
this  Court  between  the  cases,  where  a  party  can  bar  by  fine,  and 
where  he  is  obliged  to  go  through  the  form  of  a  recovery. 

This  point  appears  to  me  to  be  one  of  considerable  weight ; 
and  therefore,  though  I  have  formed  an  opinion  upon  the  other 
question,  I  shall  refrain  from  expressing  it,  unless  I  shall  find 
myself  justified  by  the  necessity  of  determining  that  question. 

t  1  B.  B.  83  (1  Yes.  J.  50). 
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The   LoBD    Chancellor    afterwards    upon    the    point    last  Fulvertoft 
suggested  over-ruled  the    demurrer,  as  covering    too    much ;  pulyertoft. 
the  plaintiff  until  an  actual  sale  being  entitled  to  an  execution 
of  the  trust.    His  Lordship  did  not  express  any  farther  opinion 
on  the  other  question. 

See  Bu€kle  v.  Mitchell,  the  following  case. 


BUCKLE  V.  MITCHELL.  1812. 

(18  Veaey,  100-113.)  ^^^J^; 

A  puTchaeer  with  notice  of  a  previous  yoluntary  settlement  may         ~~ 
enforce  specific  performance  of  his  contract  as  against  the  settlor.    The   /^  '     *l^XTt 
persons  claiming  under  the  settlement  may  be  joined  as  co-defendants  ' 

with  him.  [  100  ] 

Judicial  discretion  to  lend  or  refuse  aid  to  specifically  enforce  a  con- 
tract for  purchase  is  not  arbitrary. 

Notice  of  a  covenant  in  a  voluntary  settlement,  that  the  purchase- 
money  should  be  paid  to  trustees,  to  be  laid  out  in  other  lands,  to  be 
settled  to  the  same  uses,  held  immaterial.t 

Thomas  Peace,  seised  in  fee  of  the  impropriate  rectory  of 
Bogate  subject  to  an  outstanding  mortgage  for  the  term  of  one 
thousand  years,  by  indentures  of  lease  and  release,  dated  the  9th 
and  10th  of  September,  *1793,  in  consideration  of  the  natural  [  *ioi  ] 
love  and  affection,  which  he  had  for  his  sister  Mary  Gardner  and 
for  her  children  Ann  Stevens,  Frank  Gardner  and  Harriet 
Gardner,  and  in  consideration  of  ten  shillings,  granted  the 
rectory  to  Sibthorpe  and  Daintry  in  fee,  subject  to  the  payment 
of  any  money,  then  due  on  any  mortgage  of  the  premises,  and  to 
all  the  specialty  and  simple  contract  debts  then  due,  or  to  be 
due,  from  the  said  Thomas  Peace,  in  trust  for  the  said  Thomas 
Peace  for  life,  and  after  his  death,  in  case  Harriet  Gardner 
should  survive  him,  to  raise  by  sale  or  mortgage  600Z.  for 
Harriet  Gardner ;  with  a  proviso,  that  she  should  not  have  that 
sum,  unless  she  should  relinquish  and  give  up  to  Frank  Gardner 

t  But     a    voluntary     settlement  for  the  settlement,  e,g,  under  a  power 

may  be  effectually  drawn  so  as  to  of  sale  contained  in  a  prior  mortgage, 

comprise  the  proceeds  of  the  sale  of  In  re   Walhampton  estate  (1884)  26 

the  property  in  the  event  of  the  same  Ch.  D.  391,  53  L.  J.  Ch.  1000,  51 

being  sold  under  a  title  paramount  L.  T.  280. — 0.  A«  S. 
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BncKLB  her  distributive  share  in  the  personal  estate  of  Thomas  Peace ; 
Mitchell,  ^-^^j  subject  as  aforesaid,  in  trust  for  Frank  Gardner  for  life, 
without  impeachment  of  waste ;  then  to  secure  to  any  woman, 
whom  he  might  leave  his  widow,  an  annuity  of  40i.  for  life ; 
with  remainder  in  trust  for  the  children  of  Frank  Gardner  for 
such  estate  as  he  should  appoint,  and  in  default  of  appointment 
for  all  his  children,  as  tenants  in  common  in  fee ;  and,  if  he 
should  die  without  leaving  any  issue,  in  trust  for  Thomas  Peace, 
his  heirs  and  assigns ;  with  a  power  to  Thomas  Peace,  and  after 
his  death  for  Frank  Gardner,  to  sell  for  the  purpose  of  discharg- 
ing any  mortgage  or  other  incumbrance  upon  the  premises ;  and 
a  proviso,  that  no  sale  or  mortgage  should  be  made  for  the 
purpose  of  raising  the  500Z.,  if  Frank  Gardner,  his  heirs, 
executors,  or  administrators,  or  the  heirs,  executors,  or  adminis- 
trators of  Thomas  Peace,  should  within  twelve  months  after  his 
death  pay  Harriet  Gardner  500Z.  On  the  4th  of  October,  1794, 
2,678Z.,  the  amount  due  on  the  mortgage,  was  paid  to  Mary 
White,  the  assignee  of  the  mortgage  term,  by  Sibthorpe  and 
Daintry  by  direction  of  Thomas  Peace  with  his  money ;  and  the 
[  •102  ]  term  was  assigned  to  Andrews,  in  trust  for  *Peace,  and  to  attend 
the  inheritance.  In  1794  Frank  Gardner  married  Elizabeth 
Winter;  and  had  children  by  her  F.  T.  Gardner,  E,  M. 
Gardner,  and  L.  S.  Gardner.  Harriet  Gardner  married 
Mitchell.  Daintry  died  on  the  26th  June,  1810.  By  agree- 
ment in  writing,  signed  by  Peace,  and  by  Andrews  on  behalf  of 
Buckle,  in  consideration  of  500Z.,  paid  down,  and  of  6,500Z.  to  be 
paid,  Peace  agreed  to  convey  to  Buckle  the  tithes  of  divers  lands, 
part  of  the  rectorial  tithes;  and  it  was  declared,  that,  if  it 
should  be  impracticable  to  part  with  the  title-deeds  by  reason  of 
the  trusts  of  a  settlement,  voluntarily  made  by  Thomas  Peace, 
affecting  the  tithes  agreed  to  be  sold  and  other  hereditaments, 
then  Buckle  should  at  the  expense  of  Peace  accept  attested 
copies  with  a  covenant  to  produce  originals.  Thomas  Peace 
died  on  the  28th  of  June,  1810,  intestate,  leaving  Frank 
Gardner  his  heir  at  law ;  who  died  on  the  28th  of  July,  1810, 
intestate,  leaving  his  wife  and  children  surviving. 

Harriet  Mitchell  took  out  administration  to  Peace.    Buckle 
filed  this  bill  against  Mitchell  and  his  wife,   Sibthorpe,  the 
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Gardners,  and  Andrews,  for  a  specific  performance  of  the  agree- 
ment, and  for  re-payment  of  his  deposit,  if  the  agreement  could 
not  be  performed. 

Sir  Samnd  RomiUy  and  Mr,  Caurtenay,  for  the  plaintiffs ; 
Mr.  Harty  and  Mr.  Daniel^  for  the  defendants  Mitchell  and  wife. 

Mr,  Leach  and  Mr,  Roupell  for  the  other  defendants  claim- 
ing under  the  voluntary  settlement. 

Sir  Samuel  Romilly  in  reply. 

-The  arguments  of  counsel  and  the  principal  cases  referred  to 
In-  them  are  Bufaciently  referred  to  in  the  judgment.] 

Thb  Masteb  of  the  Bolls  : 

The  objection  to  the  specific  performance,  prayed  for  by  the 
bill,  is  made  by  those,  who  claim  interests  under  the  voluntary 
settlement,  executed  by  the  vendor  of  the  estate. 

It  must,  I  conceive,  be  assumed,  that  the  statute  of  the  27th 
of  Elizabeth  has  now  received  this  construction ;  that  a 
voluntary  settlement,  however  free  from  actual  fraud,  is,  by  the 
operation  of  that  statute  deemed  fraudulent  and  void  against  a 
subsequent  purchaser  for  a  valuable  consideration,  even  when 
the  purchase  has  been  made  with  notice  of  the  prior  voluntary 
settlement.  I  have  great  difficulty  to  persuade  myself,  that  the 
words  of  the  statute  warranted,  or  that  the  purpose  of  it 
required  such  a  construction  :  for  it  is  not  easy  to  conceive,  how 
a  purchaser  can  be  defrauded  by  a  settlement,  of  which  he  has 
notice,  before  he  makes  his  purchase,  f  But  it  is  essential  to  the 
security  of  property,  that  the  rule  should  be  adhered  to,  when 
settled;  whatever  doubt  there  may  be  as  to  the  grounds,  on 
which  it  originally  stood.  The  statute  must  receive  the  same 
construction,  and  produce  the  same  effect,  in  a  court  of  equity, 
as  in  a  court  of  law.  The  purchaser  of  an  equitable  estate  for  a 
valuable  consideration,  ought  no  more  to  be  affected  by  a 
voluntary  settlement  than  the  purchaser  of  a  legal  estate.  A 
contract  for  a  purchase  is  an  equitable  title ;  *and  the  party, 
having  such  title,  is  in  equity  to  most  purposes  considered  as 

t  See  per  Malins,  V.-C,  Boaher  y.  WHliatM  (1876)  L.  B.  20  Eq.  210,  218. 


BUGKLB 

r. 
Mitchell. 


1813. 
March, 


[110] 


[•111] 


153  1818.    CH,     18  VESEY,  111—112.  [r.r. 

Buckle  the  complete  owner  of  the  estate.  It  is  true,  that  equity  does 
MiTCHELu  not  in  every  case  lend  its  aid  to  carry  a  contract  for  a  purchase 
into  execution  :  but  it  does  not  arbitrarily  execute  one  contract, 
and  refuse  to  execute  another.  Some  ground  must  be  laid  to 
prevent  the  party  from  obtaining  in  his  case,  the  assistance 
which  the  Court  usually  gives  in  cases  of  the  same  general 
description.! 

Then  the  question  is,  whether  the  existence  of  a  prior  volun- 
tary settlement  be  a  sufficient  ground  to  induce  a  court  of  equity 
to  refuse  to  complete  a  contract  in  favour  of  a  party,  who  has 
notice  of  such  settlement  ?  If  a  settlement  were  shewn  to  be 
really  fraudulent,  in  the  ordinary  acceptation  of  the  word,  I 
presume  it  would  not  be  contended,  that  the  Court  would,  out  of 
regard  to  such  settlement,  refuse  to  give  to  a  party,  purchasing 
with  notice  of  it,  the  benefit  of  his  contract :  but  it  is  said,  that 
voluntary  settlements  are  often  made  upon  laudable  and 
meritorious  considerations ;  and  that  a  court  of  equity  ought  not 
to  be  instrumental  in  defeating  such  as  are  of  that  description. 
But  is  not  this  an  assumption,  which  the  statute,  according  to 
the  construction  it  has  received,  does  not  permit  us  to  make  ? 
Considering  the  party,  contracting  for  a  purchase,  as  in  equity  a 
purchaser,  the  statute,  as  construed,  says,  that  the  settlement, 
set  up  against  him,  is  merely  a  fraudulent  device  to  cheat  and 
impose  upon  subsequent  purchasers.  Is  the  Court  to  say,  that 
because  of  that  fraudulent  device  it  will  refuse  to  act  in  favour 
of  a  purchaser,  who  stands  in  need  of  its  interposition  ?  The 
statute,  as  it  has  been  construed,  says,  that  a  purchaser,  who 
has  notice  of  a  voluntary  settlement,  has  notice  not  of  a  title, 
but  of  a  nullity  and  a  fraud.  How  then  can  a  court  of  equity 
[  *ii2  ]  say,  that  it  is  unconscientious  in  a  person,  having  such  ^notice, 
to  enter  into  a  treaty  for  a  purchase,  when  it  is  bound  to  say, 
that  there  is  nothing  unconscientious  in  his  taking  a  conveyance 
of  the  estate  ?  In  Evelyn  v.  Templarl  the  circumstance  of  the 
purchaser's  having  notice  of  a  covenant  in  a  voluntary  settle- 
ment, that  the  purchase-money  should  be  paid  to  trustees  to  be 
laid  out  in  other  lands,  to  be  settled  to  the  same  uses,  was  held 
to  be  immaterial.  As  it  is  clear,  that  he  would  have  been 
t  6  E.  E.  75  (7  Ves.  35).  J  2  Br.  C.  C.  148. 
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affected  by  notice  of  such  a  covenant  in  a  deed  for  a  valuable      Bucklb 
consideration,  the  case  proves,  that  in  Lord  Thurlow's  opinion    Mitchell. 
notice  of  the  contents  of  a  voluntary  settlement  has  no  effect 
even  in  a  court  of  equity. 

In  Ptdvertoji  v.  Pulvertoft\  the  present  Lord  Chancbllob  has 
held,  that  even  before  any  third  person  has  acquired  an  interest 
in  the  property,  voluntarily  settled,  and  when  the  matter  rests 
entirely  between  the  grantor  or  grantee,  the  latter  has  no  equity 
to  prevent  the  former  from  defeating  the  grant  by  a  sale  of  the 
estate.  It  would  be  a  strong  thing  then  to  say,  that  he  has  an 
equity  after  the  estate  is  contracted  for,  and  after  a  third  person 
has  acquired  an  interest  in  it,  to  prevent  that  third  person  from 
obtaining  the  benefit  of  the  contract,  which  the  Court  would  not 
restrain  the  settlor  himself  from  entering  into. 

The  case  of  Leach  v.  Deanl  is  a  very  material  one ;  and  seems 
to  be  a  direct  decision  on  the  point.  It  is  true,  no  mention  is 
made  of  the  purchaser's  having  had  notice  of  the  voluntary 
settlement,  before  he  entered  into  the  agreement :  but,  in  the 
first  place,  it  being  now  settled,  that  according  to  the  true  con- 
struction of  the  statute  a  voluntary  settlement,  of  which  a  pur- 
chaser has  notice,  is  as  against  him  just  as  fraudulent  as  one,  of 
which  he  has  no  notice,  the  difference  seems  to  be  immaterial. 
*In  the  second  place,  the  purchaser  had  notice,  before  he  had  [  ^n'H 
either  paid  his  purchase-money,  or  got  his  conveyance.  If 
notice  were  material,  it  came  in  sufficient  time :  yet  the  Court 
with  full  knowledge  of  the  settlement  went  on,  and  executed  the 
contract.  The  same  observation  applies  to  Parry  v.  Carwarden, 
where  only  lOZ.  of  the  purchase-money  had  been  paid,  before  the 
voluntary  settlement  was  set  up.  It  was  said  in  the  argument, 
that  in  Leturh  v.  Dean,  the  settlor  was  before  the  Court ;  and 
he  could  not  avoid  the  performance  of  the  contract,  by  setting 
up  his  own  voluntary  deed :  but  the  settlor's  being  before  the 
Court,  could  not  at  all  affect  the  case  of  the  son,  who  was  also 
before  it.  It  was  necessary  to  decide,  whether  his  interest  under 
the  settlement  should  prevent  the  Court  from  decreeing  a 
specific  performance  against  the  father.  Accordingly  the  Court 
first  considers,  how  the  case  stood  with  respect  to  the  father  ; 

t  Ante,  p.  151.  t  1  Ch.  Co.  99. 
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Buckle      and  secondly,  with  respect  to  the  son :  and  decided,  that  the 

MiTcuELL.    C&86  of  the  son  was  not  distinguishable  quoad  hoc  from  that  of 

ibe  father ;  which  was  deciding,  that  the  grantee  in  a  voluntary 

settlement  has  no  more  right  than  the  grantor  to  object  to 

the  completion  of  a  contract  for  the  sale  of  the  settled  estate. 

I  shall  conclude  with  observing,  that  as  in  this  case  the  legal 
estate  is  in  trustees,  the  question  comes  to  be,  which  party  has 
the  best  right  to  call  for  a  conveyance  of  it.  For  the  reasons  I 
have  already  given,  I  think  it  is  the  purchaser ;  and  therefore 
the  decree  must  be  in  his  favour. 

As  to  Mrs.  Gardner's  annuity,  it  is  said  to  be  for  a  valuable 
consideration :  but  if  there  be  any  valid  incumbrances  on  the 
estate,  a  decree  for  a  specific  performance  will  not  at  all  affect 
them. 


1811.  WOOD   V.  DOWNES.f 

/:Jil:'al  (18Vosey,12O-13O0 

precedihij  Beneficial  contracts  and  conveyances,  obtained  by  an  attorney  from 

J^'  his  client  during  their  relation,  as  such,  and  connected  with  the  subject 

Ki  DON  L  C  ^^  ^®  ^U  being  also  liable  to  the  charge  of  champerty,  decreed  to 

stand  as  a  security  only  for  what  was  actually  due ;  and  purchases  by 
^    '    ^  the  attorney  declared  a  trust. 

A  subsequent  deed,  not  a  separate,  independent,  volontary,  trans- 
action, but  under  the  same  pressure,  and  called  for  under  the  covenant 
for  farther  assurance,  no  confirmation. 

Attorney  cannot  take  anything  from  his  client  for  his  own  benefit 
pending  the  suit,  but  his  demand. 

Herbert  Howarth  died  in  1745 ;  having  devised  his  estates, 
subject  to  his  debts,  to  his  three  sisters,  as  tenants  in  common 
in  fee.  The  plaintiff  Frances  Wood,  his  great  niece,  by  a  son  of 
one  of  those  sisters,  was  his  heir  at  law. 

The  bill,  filed  by  William  Wood  and  Frances,  his  wife,  claim- 
ing in  her  right  as  heiress  at  law  and  devisee,  prayed,  that  the 
several  contracts,  deeds,  &c.,  executed  by  the  plaintiff  William 
Wood  and  Frances,  his  wife,  to  the  defendant,  of  any  right  or 
interest,  belonging  to  them  in  the  Whitehouse  estate,  or  other 
property  of  Herbert  Howarth,  which  purported  to  be  an  absolute 

t  JamtB  v.  Kerr  (1888)  40  Ch.  D.  See  MmtUsquieu  v.  Sandys,  post, 
449,  58  L.  J.  Ch.  355,  60  L.  T.  212.      p.  197. 


TOL.XI0  1811.    CH.    18  VESEY,  120—122.  161 


sale  or  conveyance  of  any  such  right  or  interest  to  the  defendant,       Wood 
maybe  declared  fraudulent  as  against  the  plaintiff;  and  may      dow'nbs. 
stand  as  security  only  for  any  sums,  *that  may  appear  to  be  due       [  *i2l  ] 
on  a  general  account ;  and  that  the  purchase  made,  and  convey- 
ances taken,  from  George  Pardoe  and  Somerset  Davis  may  be 
declared  to  have  been  taken  in  trust  for  the  plaintiff ;  that  an 
account  may  be  taken  of  all  sums,  paid  and  advanced  by  the 
defendant  to  the  plaintiff,  and  also  of  sums  expended  by,  or  justly 
due  to,  the  defendant,  for  fees,  or  otherwise,  as  attorney  and 
solicitor,  and  of  the  sums,   paid  to  Pardoe  and  Davis,  with 
interest ;  on  account  of  the  rents  received,  and  the  produce  of 
timber  sold  ;  and  a  reconveyance. 

The  bill  charged,  that  the  plaintiffs  were  deceived  by  the 
defendant ;  that  the  conveyances  were  obtained  by  his  influence 
and  control,  while  acting  as  their  attorney  and  solicitor ;  that 
they  were  not  acquainted  with  their  rights,  the  nature  and  value 
of  the  estate,  &c.  ;  that  representations  were  made  by  the 
defendant,  that  there  was  great  doubt,  whether  the  plaintiffs 
could  recover  the  estate  ;  that  the  price  he  gave  was  inadequate, 
and  an  arbitration  was  made  under  his  control  and  manage- 
ment ;  that  no  attorney  was  employed  on  behalf  of  the  plaintiffs 
in  the  purchase  by  the  defendant;  that  his  purchases  from 
Pardoe  and  Davis  were  made  on  behalf  of  the  plaintiffs ;  that 
Pardoe's  principal  inducement  was  the  plaintiff's  releade  of 
demands  upon  him  ;  and  Davis's  inducement  was,  that  the  right 
of  the  plaintiffs  would  prevent  his  making  his  security  available ; 
and  the  defendant  represented  to  them,  that  the  purchases  were 
made  on  behalf  of  the  plaintiffs. 

The  answer  represented,  that  the  plaintiff,  William  Wood, 
being  under  great  anxiety,  and  very  unwilling  to  embark  at  his 
own  risk  in  the  tedious,  expensive,  and  uncertain,  litigation,  neces* 
sary  for  enforcing  his  wife's  claims,  the  agreement  took  place 
between  him  and  the  *defendant  in  October,  1789,  contained  in  [  ♦122  ] 
the  instrument  of  that  date :  reciting,  that  the  plaintiff  had 
applied  to  the  defendant  to  prosecute  the  suits;  to  which  he 
consented  :  but,  as  the  subject  was  extensive  and  confused,  and 
likely  to  be  attended  with  great  difficulty  and  expense,  which  the 
plaintiff  was  not  in  a  situation  to  advance,  &c. 
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Wood  The  answer  farther  stated,  that  afterwards,  in  1790,  upon 

Mm 

D0WKE8.  advice,  that  such  an  agreement  would  be  illegal,  they  came  to 
an  agreement  for  a  sale  to  the  defendant  in  consideration  of 
lOOZ.  then  paid,  and  1,000Z.  to  be  paid,  as  after  mentioned,  of 
the  plaintiff's  one-third  of  the  estate  ;  and  the  conveyance  was 
executed,  and  a  fine  levied,  accordingly.  Another  conveyance 
was  executed,  dated  the  28rd  and  24th  of  December,  1791,  after 
a  recovery  in  ejectment  in  right  of  the  plaintiff,  and  possession 
taken  under  it,  upon  a  suggestion  of  doubts  of  the  validity  of  the 
former  conveyance  and  fine,  the  plaintiff  not  having  then 
recovered  possession,  in  consideration  of  the  sum  of  1,100Z. 
formerly  paid. 

The  answer  denied  the  several  charges  in  the  bill  as  to  the 
purchases  from  Pardee  and  Davis,  and  the  alleged  imposition, 
inadequacy,  &c. ;  that  the  defendant  had  any  particular  know- 
ledge of  the  estate,  that  was  not  equally  possessed  by  the  plain- 
tiff; that  the  defendant,  though  employed  as  the  plaintiff's 
solicitor  in  making  inquiries  relative  to  the  title  prior  to 
January,  1790,  acted  as  solicitor  at  the  execution  of  the  deeds  ; 
insisting,  that  the  plaintiff  had  full  knowledge ;  and  the  con- 
tracts were  perfectly  fair,  &c. 

Jviy2.       Thb  Lobd  Chancellor,  after  a  most  minute  statement  of  the 

facts  of  this  case,  pronounced  the  following  judgment : 

[  123  ]  This  is  a  case  of  great  importance  with  reference  to  persons, 

standing  in  the  relation  of  attorney  and  client,  f  Taking  the 
first  of  these  instruments  either  as  an  agreement,  entered  into 
with  the  defendant,  a  solicitor,  applied  to  carry  on  the  suit  upon 
the  part  of  the  plaintiff,  and  assuming,  as  I  may  infer,  that  this 
deed  would  give  the  defendant  a  benefit  of  some  amount  regard- 
ing it  as  an  agreement  executed  between  attorney  and  client,  it 
could  not  have  stood  in  a  court  of  equity :  it  could  not  be 
enforced ;  and  farther,  upon  the  doctrine  of  champerty  and  the 
cases  upon  buying  pretended  titles,  if  the  defendant  had  not 
been  the  attorney,  it  would  be  quite  impossible,  that  a  court  of 
equity  could  permit  this  deed  to  have  any  effect.  It  is  an  instru- 
ment equally  inoperative  both    at    law    and    in    equity  :    no 

t  Oibsrni  V.  JeyeSy  5  R.  R.  295  (6  Ves.  266). 
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covenant,  •  contained    in    it,   could    be    executed ;    and,   what-       Wood 

ever  effect  it  might  have  by  way  of  estoppel,  it  could  have     dowkkb. 

none  by  transmutation  of  interest  on  both  grounds ;  as  being 

liable  to  imputation  for  champerty,  and  also  as  a  deed  obtained 

from  a  client  by  an  attorney,   beginning  to  carry  on  those 

suits,  the  effect  of  which  was  to  be  the  consideration  for  this 

instrument. 

The  subsequent  deed,  of  1791,  which  is  relied  on  as  a  con- 
firmation, clearly  cannot  have  that  effect.  If  the  principles  of  a 
court  of  equity,  not  only  with  reference  to  the  law  of  main- 
tenance and  champerty,  but  also  as  arising  out  of  the  relation  of 
attorney  and  client,  would  not  have  permitted  the  original  trans- 
action to  stand,  this  subsequent  deed  cannot  have  the  effect  of 
doing  away  all  the  objections.  The  defendant  is  bound  to  an 
admission,  that  the  deed  of  1791  was  called  for  by  him  under 
the  pressure  of  an  obligation,  which  he  had  a  right  to  call  upon 
the  plaintiff  and  his  wife  to  fulfil ;  and  the  deed  ^recites,  that  he  [  ^124  ] 
had  called  on  them  to  fulfil  their  covenant  for  farther  assurance; 
under  which  that  deed  was  executed.  This  deed,  purporting 
upon  the  face  of  it  to  have  been  executed  expressly  at  the 
instance  of  the  defendant  in  discharge  of  a  covenant,  which  is 
not  binding  on  the  ground  of  champerty,  or  the  relation  of 
attorney  and  client,  must  be  taken  to  have  been  executed  in  con- 
sequence of  a  covenant,  having  no  binding  effect  in  equity  ;  and 
is  therefore  no  confirmation. 

The  dates,  with  reference  to  the  subsequent  transactions,  are 
extremely  material;  and  the  circumstances,  under  which  the 
residue  of  the  1,000Z.  was  paid.  Taking  the  situation  of  the 
plaintiff  and  his  wife,  before  any  instrument  was  executed  by 
him,  to  be  such  as  it  is  represented  to  be  by  the  answer,  con- 
firmed by  the  representation  in  several  of  the  instruments,  it  was 
one  for  a  saitor  to  be  placed  in,  of  as  much  difficulty,  as  doubt- 
ful with  regard  to  the  probable  surplus,  and  as  burthensome  in 
point  of  expense,  as  can  be  conceived.  He  was  upon  the  repre- 
sentation of  the  defendant  himself  not  only  placed  under  all 
those  difficulties,  attending  the  obligations  resulting  out  of  the 
articles  of  1787,  and  the  agreements  of  1789  and  1790,  when  the 
defendant  became  the  purchaser,  but  he  had  not  the  means  of 

u  2 
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Wood  BQccessfully  struggling  with  those  di£Scalties.  He  had  at  least 
D0WNX8.  by  the  advice  of  his  solicitor  fallen  into  a  situation,  in  which  his 
original  difficulties  were  enhanced  with  all  the  additional  diffi- 
culties, resulting  from  an  obligation,  conceived  by  himself  and 
others  to  be  ineflfectual,  but  never  admitted  to  be  so  by  the 
defendant ;  always  on  the  contrary  representing  the  points,  to 
which  the  plaintiff's  attention  had  been  drawn,  as  too  absurd  to 
be  insisted  on ;  the  difficulties  from  a  fine  levied  by  his  wife, 
attending  the  question,  whether  it  was  to  operate  by  estoppel,  or 

[  •126  ]  not,  and  from  the  deed  of  1791 ;  which  the  defendant  *cannot 
represent  as  an  independant,  detached,  voluntary,  transaction. 
His  mouth  is  closed  as  to  that ;  reciting,  that  he  called  for  it ; 
and  called  for  it  in  discharge  of  the  obligation,  arising  out  of  the 
covenant  for  farther  assurance ;  which  he  represents  himself 
entitled  to,  and  determined  to  have. 

I  have  observed,  that  this  case  appears  to  me  as  to  be  regarded 
in  two  points  of  view  ;  the  transaction  liable  to  objections  of  two 
kinds  :  first,  as  bringing  forward  the  consideration  of  the  effect 
of  a  bargain  between  an  attorney  and  his  client,  for  the  benefit 
of  the  attorney,  before,  pending,  and  after,  a  suit ;  and  not  only 
for  his  benefit,  but  connected  with  the  very  article  and  subject 
in  contest  in  a  suit,  in  which  he  was  about  to  be  engaged.  The 
objection  therefore  is,  not  merely  that,  which  flows  out  of  the 
relation  of  attorney  and  client,  but  beyond  that,  if  not  cured  by 
a  distinct,  separate,  detached,  transaction,  after  all  the  circum- 
stances and  every  objection  were  known  and  understood,  upon 
the  fact,  that  this  was  the  purchase  of  a  title  in  litigation,  with 
reference  to  the  law  of  maintenance  and  champerty. 

The  authorities,  which  it  is  necessary  to  cite  upon  this 
occasion,  applicable  to  that  objection,  I  take  from  Hawkins's 
text ;  whose  references  fully  establish  the  doctrine  he  delivers. 
As  to  maintenance,  het  states,  that  it  has  been  said,  no  one 
can  be  guilty  of  it  in  respect  of  any  money,  given  to  another, 
before  any  suit  is  actually  commenced ;  yet  if  it  plainly  appear, 
that  it  was  given  merely  with  a  design  to  assist  him  in  the 
prosecution  or  defence  of  an  intended  suit,  which  afterwards  is 
actually  brought,  surely  it  is  as  great  a  misdemeanor  in  the 

t  1  Hawk.  P.  0.  537. 


TOL.XI.]  1811.    CH.    18  VESEY,  126— 127.  165 

DAtore  of  the  thing,  and  equally  criminal  at  common  *law,  as  if       Wood 


r. 


the  money  were  given  after  the  commencement  of  the  suit ;      downes. 
though  perhaps  it  may  not  in  strictness  come  under  the  notion      |-  •126  ] 
of  maintenance. 

Another  passage!  is  material ;  stating  champerty  to  be  the 
unlawful  maintenance  of  a  suit  in  consideration  of  some  bargain 
to  have  part  of  the  thing  in  dispute,  or  some  profit  out  of  it ; 
and  by  statute  t  it  is  enacted,  that  no  person  for  to  have  part 
of  the  thing  in  plea  shall  take  upon  him  the  business,  that  is 
in  suit. 

The  Year  Book,  18  Hen.  VII.  17,  is  referred  to§  for  this 
doctrine ;  that,  though  the  giving  part  of  the  land  in  suit  after 
the  end  of  it  to  a  counsellor  for  his  wages  is  not  within  the 
meaning  of  the  Act,  if  it  evidently  appears,  that  there  was  no 
kind  of  precedent  bargain  relating  to  such  gift,  it  seems  danger- 
OQs  to  meddle  with  any  such  gift ;  since  it  cannot  but  carry  with 
it  a  strong  presumption  of  champerty. 

Lord  NoBTHiNOTON,  relieving  against  a  bargain  of  this  sort, 
gives  the  reason  in  these  words,  that  it  savors  of  champerty,  or 
carries  a  strong  presumption  of  it. 

[His  Lordship  then  referred  to  several  early  cases  as  completely 
establishing  the  proposition,  that  an  attorney  can  take  nothing 
for  his  own  benefit  from  his  client  pending  the  suit  save  his 
demand,  concluding  his  observations  on  that  point  by  saying :] 
It  is  not  denied  in  any  case,  that,  if  the  relation  has  completely  [  127  l 
ceased,  if  the  influence  can  be  rationally  supposed  also  to  cease, 
a  cUent  may  be  generous  to  his  attorney  or  counsel,  as  to  any 
other  person  :  but  it  must  go  so  far. 

[The  judgment  continues  as  follows  :]  ^ 

In  a  case  in  1767,  not  in  print,  Straclian  v.  Brandon,\\  the 
plaintiff,  by  descent  a  Swede,  but  bom  in  England,  claimed  as 
heir  of  a  Swede  a  large  estate:  being  in  indigent  circumstances 
he  applied  to  Willis,  an  attorney ;  who  agreed  to  undertake  his 
cause,  if  a  fund  could  be  procured.  A  subscription  was 
proposed ;  and  Willis  became  one  of  the  subscribers  upon  these 
terms;    that  the  plaintiff,  if  he  succeeded,  should    pay  the 

t  1  Hawk.  P.  0.  645.  §  1  Hawk.  P.  C.  648. 
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Wood  Bubscribers,  and  among  them  Willis,  doable  the  sums  advanced; 
D0WNE8.  ^^d  ^  ^6  failed,  the  subscribers  were  to  lose  their  money.  A 
[  •128  ]  *bond  was  given  with  a  penalty  of  4,000L  ;  and  1,000Z.  was 
advanced.  That  case  was  before  Lord  Northinoton  :  who 
decreed,  that  the  bond  could  not  be  permitted  to  stand  as  a 
security  for  more  than  the  1,000Z.  actually  advanced  ;  stating  in 
his  decree,  that,  this  transaction,  though  not  strictly  champerty, 
was  so  near,  that  it  could  not  be  permitted  to  prevail ;  declaring, 
that  it  savors  of  champerty ;  and  is  therefore  dangerous  to 
public  justice. 

That  has  been  since  followed.  If  such  is  the  doctrine,  let  us 
examine  this  case.  Upon  the  question,  whether  these  can  be 
represented  as  bargains,  made  by  the  defendant  with  the 
plaintiff  for  the  plaintiff's  benefit,  I  cannot  be  supposed  to  err 
in  stating,  that  the  defendant  may  fairly  be  regarded  in  purchas- 
ing his  client's  title  upon  these,  or  any,  terms  as  not  meaning  to 
purchase  for  his  client's  benefit.  Next,  this  is  really  champerty ; 
and  it  is  impossible  to  deny,  that  it  savors  of  it.  Then  as  to  the 
confirmation  by  the  deed  of  December,  1791,  it  is  impossible  to 
declare  that  to  be  such  a  confirmation,  in  the  sense  of  that  word, 
that  the  transaction  is  now  to  be  regarded  as  free  from  objection. 
This  is  not  a  separate,  detached,  transaction  ;  but  was  called  for 
professedly  under  the  force,  pressure,  and  influence,  of  the  prior 
transaction  ;  and  this  passed,  when  it  is  impossible  to  represent 
the  plaintiff  as  a  free  agent ;  when  he  was  labouring  under  all 
the  pressure,  belonging  to  his  situation,  independent  of  these 
transactions;  his  difiSculties  aggravated,  as  they  were,  by  the 
effect  of  those  transactions.  This  purchase  therefore  could  not 
possibly  have  stood  in  1791. 
The  next  question  is,  whether  the  defendant  can  hold  for  his 
[  *129  ]  own  benefit  the  purchase  he  made  from  Davis:  *that  is,  whether 
an  attorney,  employed  to  recover  this  third  part  of  an  estate,  can 
by  availing  himself  of  his  situation,  and  acting  upon  the 
opportunity  of  bargaining  for  the  purchase  of  a  mortgage,  which 
the  client  would  have  had,  stating,  that  the  purchase  was  for  the 
client  himself,  admitting,  that  upon  the  doctrine  of  equity  it  was, 
not  for  his  own,  but  for  his  client's,  benefit,  turn  round  upon  his 
client ;  and  insist  upon  holding  the  mortgage  in  this  instance. 
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not  ODly  for  6302.,  bat  for  1,1002.  It  is  a  most  difficult  point  to  Wood 
maintain,  if  the  purchase  of  the  plaintiff's  third  of  this  estate  doihtes. 
cannot  stand,  that  the  defendant  may  set  his  foot  upon  that,  to 
enable  him  to  stretch  forward  to  a  mortgage  ;  and  in  that  shape 
claim  a  charge  of  1,100{.,  having  made  the  purchase  for  6002. 
The  plaintiff  therefore  must  be  entitled  to  redeem  that  mortgage 
on  payment  of  the  sum  of  6302.  and  interest ;  the  same  terms, 
upon  which  Davis  would  be  entitled. 

There  is  a  question  beyond  that,  of  rather  more  difficulty; 
whether  the  defendant,  having  actually  purchased  the  interest  of 
Pardee,  such  as  it  was,  and  having  afterwards  recovered  the 
third  of  the  estate,  if  he  must  give  up  the  original  third,  is 
bound  also  to  give  up  a  moiety  of  the  third  he  purchased  from 
Pardee.  I  have  had  much  difficulty  upon  that :  but  my  conclu- 
sion is,  that  he  is  bound  to  give  up  that  also ;  taking  it  under 
such  circumstances,  that  he  must  be  considered  a  purchaser  for 
the  plaintiff's  benefit,  if  the  original  transaction  as  to  the 
pkintiff's  own  third  cannot  stand ;  and  it  is  too  dangerous  to 
permit  these  written  declarations  of  trust  to  be  done  away  by  the 
answer  of  the  defendant,  contradicting  them,  and  stating,  that  he 
has  betaken  himself  to  a  situation,  in  which  he  is  obliged  to 
exhibit  these,  as  appearances  merely  to  evade  the  administration 
of  justice.  The  defendant,  therefore,  being  a  trustee  for  the 
plaintiff  of  *the  original  third,  and  the  interest  in  Davis's  [  *130  l 
mortgage,  is  also  a  trustee  of  a  moiety  of  the  third  purchased 
from  Pardee. 

Then,  as  to  the  acquiescence  from  1791,  why  should  that 
produce  another  effect?  Is  the  plaintiff  at  this  moment  delivered 
from  the  difficulties,  in  which  he  was  involved  in  1791  ?  He  is  in 
exactly  the  same  situation  of  difficulty  and  embarrassment  as  he 
was  at  that  period. 

Upon  those  grounds,  after  a  very  anxious  consideration  of  this 
case,  my  opinion  is,  that  the  plaintiff  is  entitled  to  relief  against 
this  defendant  to  the  extent  I  have  stated  ;  and  it  follows,  that, 
giving  the  plaintiff  relief  upon  these  principles,  I  must  give  it  to 
him  with  his  costs  of  suit. 

The  decree  declared,  that  the  agreement  of  the    24th    of 
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October,  1789,  and  the  27th  of  January,  1790,  should  be  delivered 
up  to  be  cancelled  :  that  the  indentures  of  the  24th  and  25th  of 
March,  1790,  and  the  2Srd  and  24th  of  December,  1791,  and  the 
fines,  levied  in  pursuance  thereof,  should  stand  as  a  security  for 
the  balance,  if  any,  due  upon  an  account;  and  that  the  purchases 
from  Pardee  and  Davis  were  to  be  considered  as  made  for  the 
benefit  of  the  plaintiff.  Accounts  were  directed  of  what  was  due 
for  principal  and  interest  upon  the  sum  of  1,100Z.  advanced  by 
the  defendant,  and  what  was  paid  for  his  fees  and  disbursements, 
&c. ;  of  which  a  bill  was '  to  be  delivered ;  and  of  the  sums 
advanced  by  him  to  Pardee  and  Davis  for  the  purchases  from 
them. 


1811. 
July  9. 

Halls  Court, 
Obant,  M.R. 

[131] 


FAWKES  V.   GRAY. 

(18  Vesey,  131—132.) 

Legacy  on  oondition  to  be  void,  in  cam  the  legatee  should  succeed  in 
iLe  event  of  the  death  of  A.  without  iasue  of  her  body ;  payment  decreed 
in  the  life  of  A.  and  without  security. 

Marian  Milliqan  by  her  will,  dated  the  4th  of  January,  1800, 
among  other  legacies  gave  to  the  plaintiff  Mary  Fawkes  the  sum 
of  1,000Z.,  but  under  this  express  condition,  that  in  case  she 
should  succeed  to  the  lands  and  estate  of  Dalskairth  and  others 
in  the  event  of  the  death  of  Marian  Paterson  without  heirs  of  her 
body,  then  the  said  legacy  was  to  be  void  and  null ;  and  after 
giving  some  other  legacies  the  testatrix  disposed  of  the  residue  of 
her  personal  estate ;  and  appointed  executors. 

The  bill  was  filed  in  1810,  after  the  death  of  the  testatrix,  but 
in  the  life  of  Marian  Paterson,  who  had  issue  living ;  claiming 
the  legacy  ;  insisting,  that  it  was  to  be  void  only  in  the  event  of 
the  plaintiff's  becoming  under  an  intail,  created  in  1799,  entitled 
to  the  estates  at  Dalskairth  previous  to  the  death  of  the  testatrix, 
or  to  the  first  lawful  term  after  her  decease,  when  she  directed 
the  said  legacy  to  be  due  and  payable. 

Mr.  DotcdestveUf  for  the  plaintiff,  contended,  that  this  was 
an  immediate  bequest,  vested,  subject  to  be  devested  upon  a 
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fatare  contingency,  in  the  nature  of  a  condition  sabseqaent;  and      Fawkks 
there  was  no  bequest  over,  except  the  residuary  clause ;  that       gbat. 
upon  the  other  construction  it  must  remain  dead  ;  no  one  being 
entitled  to  the  interest. 

The  Masteb  of  the  Bolls  made  the  decree  according  to  the 
prayer  of  the  bill ;   directing  the  stock,  in  *which  the  legacy      [  •132  ] 
had  been  invested  by  the  executor,  to  be  transferred  to  the 
plaintiff,  and  without  security,  upon  the  authority  of  Griffiths 
V.  Smith,^ 


TOWEE  V.  LORD  ROUS.  J  isii. 

(18  Yeaey,  132—140.)  July  16. 

The  personal  estate,  being  the  proper  and  primary  fund  for  the  pay-  jioUg  QrurL 

ment  of  debts  and  legacies,  can  be  exonerated  only  by  express  declara-  Qeant  M.  EL 
tion,  or  plain  and  uneqiiiyocal  manifestation  of  intention ;  and  neither  a        r  1  q.>  1 
charge  on  real  estate  nor  a  direction  to  sell  the  same,  nor  the  creation  of        L     "  J 
a  term  therein  for  payment  of  debts  and  legacies,  will  exonerate  the 
personal  estate. 

Chbistophbr  Tower  by  his  will,  dated  the  4th  of  June,  1791, 
duly  execated  to  pass  real  estate,  reciting,  that  by  articles, 
previous  to  his  marriage,  he  covenanted  to  settle  certain 
hereditaments,  therein  mentioned,  to  the  use  of  his  wife  for  her 
life,  in  case  she  should  survive  him,  confirmed  the  said  articles ; 
and  subject  thereto  gave  and  devised  all  his  freehold  manors, 
messuages,  farms,  lands,  titles,  tenements,  rents,  and  heredita- 
ments, in  the  counties  of  Middlesex,  Essex,  Hertford,  Bucks,  and 
Bedford,  and  in  the  city  of  London,  or  elsewhere,  subject  to  such 
mortgages  and  incumbrances  as  then  were,  or  at  the  time  of  his 
decease  might  be,  affecting  the  same,  and  to  the  payment  of  his 
debts  and  the  legacies  thereinafter  given,  to  the  defendants  Lord 
Rous  and  Sir  George  Gomewall,  for  one  thousand  years,  upon  the 
trusts  after-mentioned;  and,  subject  thereto,  he  gave  and  devised 
all  his  said  freehold  estates,  together  with  his  copyhold  estates, 
*  *  to  his  eldest  son  for  life;  with  remainders  in  strict  settlement 

t  1  B.  B.  87  (1  Yes.  J.  97).  Eq.  176,  40  L.  J.  Oh.  633. 

]  Pawdl  V.  Biley  (1871)  L.  R  12 
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TowxR      to  his  first  *and  other  sons  in  tail  male,  and  remainders 
Lord  Rous.  over.  *  ♦  ♦ 

[  *133  ]  The  will  then  declared,  that  the  said  term  and  estate  for  one 

thousand  years,  was  so  limited  to  the  said  trustees  upon  the 
trusts,  &c.  after  mentioned,  viz.  In  the  first  place  to  raise  the 
sum  of  1,0002.  for  his  eldest  daughter,  above  what  she  was 
otherwise  entitled  to  by  the  will,  to  be  paid  twelve  months  after 
his  death,  with  interest ;  and  upon  farther  trust  to  sell  such  part 
or  parts  of  his  said  freehold  or  copyhold  estates,  except  his 
estates  in  Essex  and  Hertfordshire,  as  they  with  the  consent  of 
the  person,  who  for  the  time  being  should  be  in  possession  of  his 
estates  under  the  will,  should  think  proper  to  sell,  in  order  to  pay 
ofif  and  discharge  **  all  mortgages  and  incumbrances  on  any  of 
my  said  estates  and  all  my  debts  and  legacies  and  particularly 
what  shall  be  due  to  my  said  wife  for  any  arrears  of  the  annuity 
of  200Z.  per  annum  given  to  her  by  my  said  uncle's  will  or  any 

[  •134  ]  security  I  may  have  given  for  her  *use  for  any  arrears  now  due ; 
and  then  and  in  such  case  I  give  and  devise  the  fee-simple  and 
inheritance  of  the  estates,  whether  freehold  or  copyhold,  which 
shall  be  so  fixed  on  to  be  sold  for  this  purpose,  unto  the 
trustees,  to  whom  I  have  given  the  said  ferm;  and  I  will, 
that  they  or  the  survivor  of  them  or  the  executors  or  adminis- 
trators of  such  survivor  shall  sell,  dispose  and  convey,  the  same 
accordingly." 

The  will  then,  after  a  provision  for  the  discharge  and 
indemnity  of  the  trustees,  declared  a  farther  trust ;  that,  if  the 
80,000!.  8  per  cent.  Consolidated  Bank  Annuities,  bequeathed  to 
all  the  testator's  children  by  his  late  uncle  Thomas  Tower,  with 
the  accumulated  interest,  shall  not  be  sufiScient  to  pay  to  each, 
as  well  sons  as  daughters,  except  the  eldest,  who  by  the  limita- 
tions shall  immediately  succeed  to  the  possession  of  his  estate 
under  his  will,  the  sum  of  6,000/.  a-piece,  then  that  the  trustees 
shall  by  sale  or  mortgage  of  all  or  any  part  of  the  freehold 
estate,  or  by  sale  of  the  copyhold  in  the  county  of  Bedford,  raise 
the  sums  following. 

[  135  ].  *     *    The  will  concluded  thus : 

**  And  I  do  hereby  give  and  devise  unto  my  dear  wife  Elizabeth 
Tower  1,000/.,  to  be  paid  to  her  as  soon  as  possible  after  my 
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decease,  also  one  moiety  of  my  plate  and  linen  at  Weald  Hall,  Towxs 
and  all  the  furniture  at  my  house  called  Gadebridge,  likewise  the  Lobd  Rous. 
best  of  my  carriages  and  a  pair  of  coach-horses,  and  two  saddle- 
horses;  and  all  the  rest  and  residue  of  my  personal  estate 
of  what  nature  or  kind  soever  I  give  and  devise  the  same 
anto  such  one  of  my  sons  as  shall  at  the  time  of  my 
decease  happen  to  be  my  eldest  son,  and  entitled  to  the 
Ix>ssession  of  my  freehold  estates,  devised  by  this  my  will ; " 
and  he  appointed  his  wife  and  the  trustees  and  the  plaintiff 
executors. 

[By  a  codicil,  dated  the  18th  of  December,  1809,  the  testator 
gave  various  legacies  :]  all  which  legacies  he  directed  should  be  [  ^37  ] 
paid  at  the  end  of  twelve  months  after  his  death;  and,  if  not  then 
paid,  to  carry  interest  at  51.  per  cent,  per  annum  from  that  time ; 
and  he  directed  them  to  be  raised  in  like  manner  as  by  his  will 
and  former  codicil  he  had  directed  his  debts  and  legacies  to  be 
raised. 

The  testator  died  on  the  20th  of  March,  1810;  leaving  the 
plaintiff  Christopher  Thomas  Tower  his  eldest  son,  Elizabeth, 
his  widow,  and  George,  John,  Charles,  Henry,  William,  Eliza- 
beth, Caroline,  and  Amelia,  his  other  children,  surviving  him. 

The  bill  prayed  an  execution  of  the  trusts  of  the  will ;  and  a  [  138  ] 
declaration,  that  the  plaintiff  is  entitled  to  such  part  of  the 
personal  estate  as  is  not  specifically  bequeathed  free  from  the 
debts,  legacies,  and  funeral  expenses ;  and  that  a  sufficient 
sum  may  be  raised  by  sale  of  the  real  estate,  or  of  the  timber 
thereon,  to  pay  the  debts,  legacies,  &c.  according  to  the  will ;  to 
be  applied  in  exoneration  of  the  personal  estate. 

Sir  Samuel  RomiUy  and  Mr.  Bell,  for  the  plaintiff:  Mr. 
Richards  and  Mr.  Pepys,  for  the  defendants. 

The  Master  of  the  Bolls  :  July  u. 

The  personal  estate,  being  the  proper  and  primary  fund  for  the 
payment  of  debts  and  legacies,  can  be  exempted  only  by  express 
declaration,  or  plain  and  unequivocal  manifestation  of  intention. 
The  question  generally  is,  whether  there  is  sufficient  evidence  of 
that  intention.    It  is  agreed,  that  neither  a  charge  upon  the 
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TowEB      land,  nor  a  direction  to  sell,  nor  the  creation  of  a  term  for 

Mm 

LoBD  BOU8.  payment,  will  exempt  the  personal  estate,  f  There  is  in  this  will 
a  charge  of  debts  and  legacies ;  and  a  term  created  for  payment 
of  them:  but  there  is  nothing  particular  in  the  manner  of 
making  that  charge ;  or  the  mode,  in  which  the  trust  of  the  term 
is  declared :  nothing  denoting  that  the  testator  intended  the 
land  to  be  the  primary,  still  less  the  exclusive,  fund.  Then  it  is 
contended,  that  the  inference  might  arise  from  the  manner  of 
giving  the  personal  estate:  but  there  is  nothing  except  the 
L*139]  common  residuary  clause:  "all  the  rest  and  residue  *of  my 
personal  estate  of  what  nature  or  kind  soever: "  Not  "all  my 
personal  estate : "  not "  all,  which  I  have  not  hereinbefore  disposed 
of;"  or  any  other  of  those  forms,  which  in  several  cases  have 
been  held  to  denote  an  intention  to  give  the  personal  estate  as  & 
specific  bequest.  Indeed  here  the  residuary  legatee  could  not 
take  specifically  what  might  be  left,  after  separating  from  the 
personal  estate  the  particular  articles,  given  to  the  widow ;  as  it 
is  admitted,  that  there  is  a  charge  of  uncertain  amount,  which 
must  necessarily  fall  upon  it :  viz.  the  funeral  and  testamentary 
expenses ;  affording  the  inference,  that  he  did  not  intend  to  give 
his  personal  estate  as  a  specific  bequest. 

It  is  said,  the  disposition,  made  in  favour  of  the  widow  as  to 
keeping  up  his  mansion-house  twelve  months  for  her  use,  &€., 
could  not  be  effected,  unless  the  son  had  the  personal  estate 
exempt  from  the  debts  and  legacies  ;  as  the  executors  would  be 
bound  immediately  to  proceed  to  a  sale  of  the  furniture  for  the 
purpose  of  paying  them:  but,  if  the  intention  was,  that  the 
furniture  should  remain  in  the  house  a  year,  the  widow  was 
herself  a  specific  legatee  of  the  furniture  during  that  period ; 
and  it  was  immaterial  to  her,  whether  at  the  end  of  that  time 
the  son  took  it  as  a  specific  legacy  or  as  assets  for  debts.  Upon 
the  general  scope  of  the  will  there  is  nothing,  leading  me  to 
suppose,  the  testator  meant  to  increase  his  personal  estate  at 
the  expense  of  his  real:  on  the  contrary  there  is  a  direction, 
that  any  sums  he  may  be  entitled  to  as  personal  estate,  charged 
upon  real,  shall  be  extinguished  for  the  benefit  of  the  person, 

t  Eancox  y.  Abbey,  8  B.  B.  124  (11  Yes.  179) ;  and  see  4  B.  E.  358,  5  B.E. 
113. 
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entitled  to  the  real.    The  personal  estate  is  not  given  to  any       xoweb 

one  by  name,  but  it  is  to  such  son  as  should  be  the  eldest  at  his   XiOBD^Bous. 

decease ;  and  who  in  that  character  he  supposed  would  be  entitled 

to  the  real  estate.    The  *very  circumstance,  that  the  residuary      [  *i^o  ] 

legatee  is  the  first  taker  of  the  real  estate,  has  been  sometimes 

held  a  ground  for  exempting  the  personal  estate.    However  it  is 

enoagh  to  say,  there  is  not  upon  this  will  sufficient  evidence  of 

the  testator's  intention  to  exempt  it. 


PYE,    Ex   PARTE.  1811. 

DUBOST,    Ex   PARTE.t  "^^M^yl'T^' 

(18  Vesey.  140-155.)  '^'^''li!'  ^8. 

In  the  absence  of  any  sufficient  reason  to  the  contrary,  a  legacy  by  a    Eldon,  L.C, 
parent  to  a  child  is  presumed  to  be  in  the  nature  of  a  portion,  and  the        [  HO  ] 
operation  and  effect  of  such  legacy  are  therefore  governed  by  the  rule 
against  double  portions,  under  which  a  presumption  of  satisfaction  or 
ademption  is  applicable  where  other  proybion  is  made  for  the  same  child 
in  the  lifetime  of  the  parent. 

Bat  a  legacy  to  an  illegitimate  child  of  the  testator  is  not  presumed  to 
be  in  the  nature  of  a  portion  unless  clearly  given  as  such. 

Distinction  between  legitimate  and  natural  child,  as  to  the  presumed 
satisfaction  of  a  legacy  by  a  portion. 

WiLiiiAM  Mowbray  by  his  will,  dated  the  10th  of  April,  1806, 
giving  his  wife  the  residue  of  his  property  after  payment  of  his 
debts,  except  the  sums  after  mentioned,  among  other  legacies 
gave  as  follows :  "  I  give  and  bequeath  the  sum  of  4,000Z.  sterling 
to  Louisa  Hortensia  Garos  daughter  of  John  Louis  Garos  formerly 
of  Berwick  Street  Westminster :  the  like  sum  of  4,000/.  to  Emily 
Garos  her  sister  and  4,000Z.  to  Julia  Garos  her  other  sister ;  and 
in  case  of  the  death  of  one  of  the  three  I  desire  that  the  legacy 
may  be  divided  equally  betwixt  the  two  surviving  sisters ;  and 
in  case  of  the  death  of  two  of  them  I  desire  the  whole  12,0b0f. 
may  be  paid  to  the  surviving  sister." 

The  testator  also  gave  to  John  Louis  Garos  600/. ;  and  ''  to 
Marie  Genevieve  Garos  his  wife  the  sum  of  *2,500/.  sterling  for      i  •m  ] 
her  own   use,  and  over  which  her  husband  is  not  to  have  any 
power :  he  having  lived  abroad  for  many  years ;  and  she  in  this 
country;  and  no  correspondence  having  passed  between  them 

t  -Be  Lacon,  '91,  2  Ch.  482,  60  L.  J.  Cb.  403,  64  L.  T.  22,  429. 
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Ptb.        during  that  time.    Her  own  receipt  shall  be  a  sufficient  authority 
*  ^  ^     to  my  executors  for  paying  her  the  above  legacy." 

Ex  parte!  ^^®  testator  died  on  the  8th  of  June,  1809.  His  widow 
became  a  lunatic :  the  petitioner  Pye  was  the  committee  und^r 
the  commission  ;  and  upon  her  death  took  out  administration  to 
her,  and  administration  de  bonis  non  to  the  testator. 

The  Master's  report  stated  from  the  examination  of  the 
petitioner  Pye,  that  Louisa  Hortensia,  Emily,  and  Julia,  Garos 
were  the  three  natural  daughters  of  the  testator  by  Marie 
Genevieve  Garos  the  wife  of  John  Louis  Garos ;  and  that  since 
the  date  of  the  will  Louisa  Hortensia  Garos  married  Christopher 
Dubost;  and  the  testator  advanced  as  a  marriage  portion  for 
her,  which  by  the  settlement  appeared  to  have  been  received  by 
Christopher  Dubost,  the  sum  of  8,000/. ;  and  it  being  contended, 
that  the  said  sum  of  8,00OZ.  ought  to  be  considered  as  an  advance- 
ment, and  in  part  satisfaction  of  the  legacy  of  4,000^.,  and  the 
whole  legacy  being  claimed  on  the  part  of  Christopher  Dubost 
and  his  wife,  (who  were  both  represented  to  be  residing  abroad) 
the  Master  did  not  allow  the  claim. 

As  to  the  legacy  of  2,500/.  to  Marie  Genevieve  Garos  the 
report  stated  from  the  same  examination,  that  since  the  date 
and  execution  of  the  will  the  testator  caused  an  annuity  to  be 
purchased  in  France,  to  which  country  she  had  retired  for  her 
life,  and  laid  out  in  such  purchase  1,500/. ;  and,  it  being  con> 

[  *142  ]  tended  by  the  petitioner  Pye,  *that  the  said  sum  of  1,500/.  ought 
to  be  deducted  from  the  legacy  of  2,500/.,  as  being  an  advance- 
ment, and  in  part  satisfaction,  and  the  whole  legacy  being  claimed 
by  the  legatee,  then  resident  abroad,  the  Master  had  not  allowed 
such  claim ;  but  left  it  open  to  the  party  to  prosecute,  when  iu 
a  situation  to  do  so. 

By  a  farther  report  the  Master  found  as  to  the  French  annuity, 
that  by  a  letter,  written  by  the  testator  to  Christopher  Dubost 
in  Paris,  on  the  25th  of  November,  1807,  the  testator  authorized 
him  to  purchase  in  France  an  annuity  of  100/.  for  the  benefit  of 
the  said  Marie  Genevieve  Garos  for  her  life,  and  to  draw  on  him 
for  1,500/.  on  account  of  such  purchase  ;  and  under  that  authority 
Dubost  purchased  an  annuity  of  that  value ;  but  that,  as  she 
was  married  at  the  time,  and  also  deranged,  the  annuity  was 
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porchased  in  the  name  of  the  testator ;  and  the  testator  sent  to        Pye, 
Dubost  by  his  desire  a  power  of  attorney  authorizing  him  to        *P*rte- 
transfer  to  Marie  Genevieve  Garos  the  said  annuity,  dated  the     ex  paruj. 
10th  of  June,  1808. 

The  report  farther  found  upon  the  affidavit  of  Dubost  and  the 
copy  of  the  deed,  that  the  first  intimation  he  received  of  the 
death  of  the  testator,  who  died  in  June,  1809,  was  in  November, 
1809 ;  and  that,  in  ignorance  of  such  death  Dubost  on  the  21st 
of  October,  1809,  exercised  the  power,  vested  in  him,  by  executing 
to  Marie  Genevieve  Garos,  her  late  husband  being  then  dead, 
and  she  of  sound  mind,  a  deed  of  gift  of  the  said  annuity ;  and 
the  Master  found,  that  by  the  law  of  France,  if  an  attorney  be 
ignorant  of  the  death  of  the  party,  who  has  given  the  power  of 
attorney,  whatever  he  has  done,  while  ignorant  of  such  death, 
is  valid.  The  Master  therefore  stated  his  opinion,  that  the 
annuity  was  no  part  of  the  personal  estate  of  William  Mowbray. 

The  first  petition,  prayed,  that  so  much  of  the  report  as       [  143  ] 
certifies  the  French  annuity  to  be  no  part  of  the  testator*s 
liersonal  estate  may  be  set  aside ;  and  that  it  may  be  declared, 
that  the  said  annuity  is  part  of  his  personal  estate. 

The  other  petition,  by  Dubost  and  his  wife,  prayed  a  transfer 
of  3Z.  per  cent.  Bank  Annuities  in  satisfaction  of  1,0001.  of  the 
legacy;  and  that  so  much  of  the  Bank  Annuities  as  will  be 
sufficient  to  raise  3,177/.  S«.  6d.,  the  residue  of  the  said  legacy 
and  interest  may  be  sold,  &c. 

An  affidavit  was  offered  by  Dubost,  that  upon  the  treaty  of 
marriage  the  testator  assured  him,  that,  independent  of  the 
3,000{.  he  had  already  bequeathed  her  4,000Z. ;  and  Dubost 
might  depend  upon  his  not  altering  it.  A  letter  was  also 
produced  to  the  testator  from  Dubost,  previous  to  the  marriage, 
stating,  that  he  would  not  believe  the  information  he  had 
received,  that  the  testator,  being  asked,  whether  he  would 
remember  the  young  ladies  in  his  will,  answered  ''  You  cannot 
expect  that ;  "  that  he  had  said  to  Mrs.  Dubost,  that  he  did  not 
8ee,  why  there  should  be  a  difference  between  the  sisters ;  and 
asking,  if  according  to  the  custom  in  France,  he  would  give 
besides  the  portion  1002.  to  be  laid  out  in  jewels,  &c.  This  letter 
was  found  after  the  testator's  death  among  his  papers. 
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Pte,  Sir  Arthur  Piggott,  Mr.  Richards,  Mr.  Wingfield,  Mr.  Home, 

*  ^  *'  and  Mr.  Wear,  for  different  parties,  in  support  of  the  first 

DUBOBT,  .... 

Kx  parte.  petition : 

The  French  annaity  being  purchased  in  the  testator's  name, 
and  no  third  person  interposed  as  a  trustee,  the  interest  could 
not  be  transferred  from  him  without  certain  acts,  which  were 
not  done  at  the  time  of  his  death.  It  was  therefore  competent 
[  *144  ]  to  him  during  his  life  to  change  *his  purpose,  and  to  make  some 
other  provision  for  this  lady  by  funds  in  this  country ;  conceiving 
perhaps,  that  she  might  return  here.    ♦    ♦     ♦ 

With  regard  to  the  other  petition,  and  the  objection  to  the 
letter,  offered  as  evidence,  the  circumstances  resemble  those  of 
Shvdal  y.  Jekyll\  before  Lord  Hardwicke,  Powel  v.  Cleaver, \ 
before  Lord  Thurlow,  and  Trimmer  v.  Bayne,%  before  your 
Lordship ;  and  the  conclusion  is,  that  the  evidence  is  admis- 
sible.    ♦     ♦    ♦ 

[  14G  ]  Sir  Samuel  Bomilly  and  Mr.  Bell,  in  support  of  the  second 

petition  ;  (after  referring,  in  opposition  to  the  other  petition,  to 
the  present  Law  of  France,  declaring,  that,  if  the  mandatory  is 
unacquainted  with  the  death  of  the  mandant,  or  any  other  cause, 
which  put  an  end  to  the  mandate,  whatever  he  has  done,  while 
he  was  so  unacquainted,  is  valid).     *     ♦     * 

[  147  ]  In  this  case  the  legacy  clearly  is  not  given  to  the  legatee  as 

the  child  of  the  testator ;  and  no  evidence  can  be  received  to 
Bliew,  that  it  was  given  to  her  in  that  character ;  the  will 
containing  an  express  statement  by  way  of  description  certainly, 
that  she  is  the  child  of  another  man.     *     *     * 

jHneU.      The  Lord  Chancellor: 

.  j.^  ^  These  petitions    call    for    the    decision   of    points  of    more 

importance  and  diflSculty  than  I  should  wish  to  decide  in  this 
way,  if  the  case  was  not  pressed  upon  the  Court.  With  regard 
to  the  French  annuity,  the  Master  has  stated  his  opinion  as  to 
the  French  law  perhaps  without  sufficient  authority,  or  suflBcient 
inquiry  into  the  effect  of  it,  as  applicable  to  the  precise  circum- 

t  2  Atk.  616.  t  2  Br.  0.  0.  499.  §  6  E.  B.  173  (7  Yea.  508). 
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stances  of  this  case :  but  it  is  not  necessary  to  pursue  that ;  as        Ptb, 
upon  the  documents  before  me  it  does  appear,  that,  though  in       ^  P^  ^ 
one  sense  this  may  be  represented  as  the  testator's  personal     Ez^parte'. 
estate,  yet  he  has  committed  to  writing  what  seems  to  me  a 
sufficient  declaration,  that  he  held  this  part  of  the  estate  in  trust 
for  the  annuitant. 

The  other  question  is  one  of  great  difficulty ;  whether  a  sum 
of  money,  advanced  upon  the  marriage  of  one  of  these  young 
ladies,  when  a  settlement  was  executed,  is  to  be  taken  to  be  a 
satisfaction  of  a  legacy,  not  given  upon  the  face  of  the  will  as  a 
portion,  not  given  to  a  person  stated  upon  the  will  to  be  an 
adopted  child  of  the  testator,  or  described  merely  by  name,  but 
given  to  an  individual,  a  stranger,  described  in  the  will  as  the 
child  of  another  person ;  who  is  designated  as  the  father  of  that 
child.  It  not  only  does  not  appear,  that  the  testator  represented 
himself  as  in  loco  parentis^  but  he  has  designated  another 
individual  as  being  the  parent ;  and  therefore  according  to  Lord 
Thurix>w'8  opinion  in  Grave  v.  Lord  Salisbury  f  the  testator  has 
expressed  himself  *in  terms,  anxiously  calculated  to  conceal  the  [  *i&n 
fact,  that  he  was  the  reputed  father  of  that  child ;  if  he  was  so. 

Without  going  through  all  the  cases,  that  were  cited,  and 
those  referred  to  in  them,  having  compared  the  case  in  Atkynst 
with  manuscript  notes  of  that  case,  and  looked  into  some  other 
cases,  one  in  Ambler,  §  and  some  earlier,  I  may  state  as  the 
unquestionable  doctrine  of  the  Court,  that,  where  a  parent  gives 
a  legacy  to  a  child,  not  stating  the  purpose,  with  reference  to 
which  he  gives  it,  the  Court  understands  him  as  giving  a  portion ; 
and  by  a  sort  of  artificial  rule,  in  the  application  of  which 
legitimate  children  have  been  very  harshly  treated,  upon  an 
artificial  notion,  that  the  father  is  paying  a  debt  of  nature, 
and  a  sort  of  feeling  upon  what  is  called  a  leaning  against 
double  portions,  if  the  father  afterwards  advances  a  portion  on 
the  marriage  of  that  child,  though  of  less  amount,  it  is  a  satisfac- 
tion of  the  whole,  or  in  part ;  and  in  some  cases  it  has  gone  a 
lengthy  consistent  with  the  principle,  but  shewing  the  fallacy  of 
much  of  the  reasoning,  that  the  portion,  though  much  less  than 

t  1  Br.  C.  C.  426.  §  WaUan  v.  The  Earl  of  Lincoln, 

X  Shudal  T.  Jekyll,  2  Atk.  516.  Amb.  325. 

B.B. — ^VOI*.  XI.  N 
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Pts,  the  legacy,  has  been  held  a  satisfaction  in  some  instances  npon 
'^  ^^'^'  ^j^lg  groundy  that  the  father,  owing  what  is  called  a  debt  of  nature, 
Kz  parte!  IB  the  judge  of  that  provision,  by  which  he  means  to  satisfy  it ; 
and  though  at  the  time  of  making  the  will  he  thought  he  could 
not  discharge  that  debt  with  less  than  10,000/.  yet  by  a  change  of 
his  circumstances,  and  of  his  sentiments  upon  that  moral  obliga- 
tion, it  may  be  satisfied  by  the  advance  of  a  portion  of  5,0002. 

The  Court  seems  in  the  older  cases  to  have  met  with  some 
difficulty  in  determining,  whether  this  rule  should  be  confined  to 
r  *i^2  ]  those,  who  stood  in  the  actual  relation  of  ^parent  and  child  ; 
and  it  has  accordingly  been  urged  in  argument,  but  not  sup- 
ported by  decision,  except  where  accounted  for  by  evidence  of 
declarations,  that  the  Ciourt  have  said,  they  did  not  mean  to 
confine  this  doctrine  to  persons  standing  in  that  actual  relation ; 
but  perhaps  it  might  apply  to  a  person,  placing  himself  in  loco 
parentis,  undertaking  the  care  of  an  orphan  :  but  what  is  to  be 
the  evidence  of  that,  whether  written  evidence  in  the  will  and 
settlement,  or  the  conduct  observed  at  the  marriage,  or  to  be 
derived  from  mere  declarations,  is  left  so  much  afloat,  that  there 
is  considerable  difficulty  in  making  a  judicial  decision  upon  it. 

In  Grave  v.  Lord  Salisbury,^  the  first  case  before  Lord  Thurlow, 
Lord  Salisbury  had  several  natural  children  ;  to  whom  he  had 
given  legacies  by  his  will;  making  afterwards  a  provision  for 
them  during  his  life,  not  ejiisdem  generis ;  giving  the  living  of 
Hatfield  to  one ;  a  farm  and  stock  to  another ;  upon  which  the 
question  arose.  It  was  contended,  that  this  was  a  satisfaction ; 
that  he  intended  by  the  legacy  to  make  a  provision,  or  in  other 
words  to  discharge  the  obligation,  he  owed  to  that  child :  and  he 
had  the  same  intention,  advancing  the  portion,  and  the  farm 
and  stock.  Lord  Thublow  felt  the  extreme  hardship,  as  it  is 
evidently,  that  in  the  case  of  children,  whose  relation,  as  such, 
the  law  recognizes,  the  doctrine  of  presumption  is,  that  a  sub- 
sequent advancement  is  a  satisfaction  of  a  legacy  to  such  a 
child :  but,  as  the  law  does  not  recognize  the  relation  between 
the  putative  father  and  illegitimate  child,  as  imposing  this  debt 
of  nature,  the  father  in  that  case  stands  as  a  stranger  ;  and  no 
such  presumption  arises  in  that  case,  where  the  subsequent 

t  1  Br.  C.  C.  425. 
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advance  is  not  proved  to  have  been  for  the  very  purpose  of        Pyk, 
satisfying  the  legacy ;  and  therefore  •the  legatee  is  entitled  to       *  P*  ®- 
both.    Lord  Thublow  directed  a  reference  to  the  Master  to  in-     y^^  ^^^ 
qnire  into  the  circumstances,  who  did  not  report  the  relation,       r  Aj-f;  n 
which  the  testator  had  to  those  children;  and  his  Lordship, 
being  pressed  to  send  it  back  on  that  account,  refused  to  do  so  ; 
observing,  that  the  object  might  have  been  to  conceal  the  circum- 
stance of  that  relation ;  and  therefore  the  Court  would  not  make 
the  inquiry:  but  without  deciding,  what  would  have  been  the 
case,  if  that  relation  appeared,  it  was  enough,  that  it  stood  as 
the  case  of  a  stranger ;  and  therefore  the  other  provision  was 
not  a  satisfaction. 

In  the  subsequent  case  of  Pawel  v.  Cleaver j\  where  the  pro- 
vision made  was  described  as  a  portion.  Lord  Thublow  stated 
expressly,  that,  if  the  legacy  is  given,  not  as  a  portion,  by  a 
stranger,  who  advances  money  on  the  marriage  of  the  legatee, 
denominating  that  advance  a  portion,  that  denomination  will 
not  have  the  same  effect  in  the  case  of  a  stranger,  as  it  would  in 
the  case  of  parent  and  child ;  and  Lord  Thublow  asserts,  that 
there  is  no  authority  contradicting  that. 

If  that  is  right,  it  comes  to  this ;  that,  where  a  father  gives  a 
legacy  to  a  child,  the  legacy,  coming  from  a  father  to  his  child, 
must  be  understood  as  a  portion,  though  it  is  not  so  described  in 
the  will;  and  afterwards  advancing  a  portion  for  that  child, 
though  there  may  be  slight  circumstances  of  difference  between 
that  advance  and  the  portion,  and  a  difference  in  amount,  yet 
the  father  will  be  intended  to  have  the  same  purpose  in  each 
instance;  and  the  advance  is  therefore  an  ademption  of  the 
legacy  ;  but  a  stranger,  giving  a  legacy,  is  understood  as  giving 
a  bounty,  not  as  paying  a  debt :  he  must  therefore  be  proved  to 
mean  it  as  a  portion,  or  provision,  ^either  upon  the  face  of  the  [  •isi  ] 
will,  or,  if  it  may  be,  and  it  seems  that  it  may,  by  evidence, 
applying  directly  to  the  gift,  proposed  by  that  will ;  and  recol- 
lecting, how  artificial  the  rules  are,  where,  a  person  has 
educated  a  child  through  life,  considering  himself  as  standing  in 
the  relation  of  putative  father  to  that  child,  having  a  father 
acknowledged,  describing  that  child  as  the  child  of  a  mother 

t  2  Br.  C.  C.  499. 
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Pte,        named,  and  a  father  named,  and  also  making  a  provision  for 
X  par  e.     ^^^^  father  and  mother,  it  woald  be  too  much  upon  such  a  will 

Ex  ^rt^  *o  8*y>  t'^^s  is  the  case  of  a  person,  meaning  to  pay,  not  what 
the  Court  calls  a  debt  of  nature,  but  a  debt  he  meant  to  con- 
tract :  in  other  words  meaning  to  put  himself  in  loco  parenik,  in 
the  situation  of  the  person,  described  as  the  lawful  father  of  that 
child. 

That  brings  the  question  to  this ;  whether  this  advance  of  a 
portion  of  8,000{.  is  an  ademption  of  the  legacy,  between 
strangers,  on  the  ground,  that  this  subsequent  advance  is  treated 
as  a  portion,  or  fortune ;  and  whether,  the  testator  having  given 
that  legacy  of  4,000{.,  and  afterwards  given  to  that  legatee  a 
portion  on  marriage,  the  mere  circumstance  of  giving  that  as  a 
portion  or  fortune  is  to  be  taken  as  evidence,  that,  when  the  will 
was  made,  it  was  meant  as  paying  a  debt  of  nature  ;  or  whether 
it  was  not  to  be  understood  as  in  the  first  instance  giving  a 
bounty,  and  in  the  other  making  an  addition  to  that  bounty. 
In  this  case,  as  in  Shudal  v.  Jekyll,  more  was  intended  to  be 
given:  but  in  the  case  of  a  stranger  no  authority  says,  the 
advance  of  a  less  sum  shall  be  an  ademption  of  the  whole.  This 
letter,  if  it  is  to  be  admitted  in  evidence,  shews,  how  little  such 
evidence  can  be  trusted ;  as  no  one  would  have  supposed,  upon 
the  correspondence,  that  the  testator  had  such  a  will  in  his  desk. 
Upon  the  authority  of  Poicel  v.  Cleaver^  unless  you  can  shew, 

[  ^155  ]  that  at  the  time  of  making  the  will  *the  testator  meant  to  give  a 
portion  as  parent,  or  as  standing  in  loco  parentis,  and  meant  to 
satisfy  that  in  the  whole  or  in  part  by  the  subsequent  advance, 
the  Court  is  not  authorized  by  the  artificial  rules  of  equity  to 
hold  it  a  satisfaction. 

I  am  not  much  impressed  by  the  objection,  that  he  had  not 
altered  his  will.  The  answer  is,  that  the  subsequent  advance 
operates  fas]  a  revocation  ;  and  therefore  actual  revocation  was 
unnecessary  :  but  it  is  too  much  to  say  upon  such  circumstances 
as  are  before  me,  that  this  advance  of  8,000Z.  is  an  ademption  of 
the  legacy  of  4,000Z.  and  the  contingent  interest ;  and,  though  I 
believe  I  am  disappointing  the  actual  intention,  and  that  this 
lady  will  get  more  than  was  intended,  I  am  bound  by  the  rule  of 
the  Court  to  say,  that  this  is  not  a  satisfaction. 
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Under  this  jodgment  the  order  was  pronounced,  dismissing        Pte, 
the  first  petition,  and  directing  a  transfer  and  sale  of  the  Bank        '  P^^*  ^ 
AnnoitieSy  according  to  the  prayer  of  the  other ;   upon  which  it     ^^  parte! 
was  contended^  that  this  should  be  considered  as  an  appropria-      j^^^  28. 
tion  of  the  stock  to  this  legacy  at  the  date  of  the  Master's 
report;  and,  the  funds  having  since  fallen,  the  legatee  was 
entitled  only  to  so  much  stock  as  would  at  that  time  have  pro- 
duced what  remained  due  on  account  of  the  legacy. 

The  LoBD  Chancellob  said,  the  broad  principle  of  the  Court 
isy  that  no  attention  whatever  is  paid  to  the  rise  or  fall  of  the 
stock  ;  and  upon  that  ground  it  is  considered  equal,  whether  the 
appropriation  is  on  one  day  or  another  :  the  party  takes  the  rise 
or  fall,  as  it  happens :  and  therefore  the  petitioners  are  entitled 
to  have  the  sum,  reported  due  to  them,  now  raised. 


THOMAS  V.   OAKLEY.  isn. 

(18  Vesey.  184—187.)  ^"^'  ^' 

The  jurisdiction  against  waste  by  injunction  and  account  applied  to    Eldox,  L.C. 
trespass,  by  exceeding  a  limited  right  to  enter  and  take  stone  from  a        [  18  ft  ] 
quarry :  being  a  destruction  of  the  inheritance ;  as  in  the  case  of  timber, 
ooal,  &C.;  and  the  distinction  between  waste  and  trespass  therefore 
disregarded. 

Formerly,  before  injunction  was  applied  to  the  case  of  trespass,  upon 
the  death  of  the  party  an  account  was  given :  the  trespass  dying  with 
the  person. 

The  case,  stated  by  this  bill,  was,  that  the  plaintiff  was  seised 
in  fee-simple  of  an  estate,  in  which  there  was  a  stone  quarry ; 
and  the  defendant,  having  a  contiguous  estate,  with  a  right  to 
enter  the  plaintiff's  quarry,  and  take  stone  for  building  and  other 
purposes,  confined  to  a  part  of  his  estate  called  Newton  Farm, 
had  taken  stone  to  a  considerable  amount  for  the  purpose  of 
using  it  upon  the  other  parts  of  his  estate ;  praying  an  injunc- 
tion and  account. 

To  this  bill  the  defendant  demurred. 

Mr,  Hart  and  Mr.  Home,  in  support  of  the  demurrer, 
relied  on  the  distinction  between  waste  and  trespass ;  this  being 
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Thohab      a  mere  trespass;  and  the  account  too  trifling  to  change  the 
Oaklet,     jurisdiction. 

Mr.  Benyaiij  for  the  plaintiff: 

The  course  of  modem  authority  is  to  afford  assistance  in  these 
cases  of  coal-mines,  timber,  &c.  to  prevent  irremediable  mis- 
chief :   an    injury,    which    damages    could    not    compensate. 


[  186  ]       The  Lord  Chancellor  : 

The  case  has  this  specialty :  the  bill  admits  the  defendant's 
right  of  entry  into  this  quarry,  and  of  taking  stones  for  all  the 
purposes  of  Newton  Farm ;  though,  if  he  takes  for  any  other 
purpose,  undoubtedly  an  action  would  lie :  but  is  there  any  dis- 
tinction between  this  case  and  that  of  a  coal-mine  ?  Is  not  this 
taking  away  the  very  substance  of  the  estate  just  as  much  as  in 
the  case  of  a  coal-mine  ?  After  the  decisions  that  have  taken 
place,  this  demurrer  cannot  be  maintained.  The  plaintiff  repre- 
sents himself  to  be  seised  as  tenant  in  fee  of  an  estate,  in  which 
there  is  a  stone  quarry,  that  is  parcel  of  the  estate.  He  then 
states,  which  upon  this  occasion  I  must  take  to  be  true,  that  the 
defendant,  having  an  estate  in  his  neighbourhood,  consisting  of 
Newton  Farm,  among  other  lands,  as  owner  of  that  farm  has  a 
right  to  enter  into  the  quarry  for  the  purpose  of  taking  stone,  as 
far  as  he  has  occasion  for  building  and  other  purposes  upon  that 
farm  :  but  the  plaintiff  represents,  that  the  defendant  has  taken 
stone,  for  the  purpose  of  application,  not  upon  Newton  Farm 
only,  but  also  upon  his  other  estates,  and  to  a  very  considerable 
amount.  That  is  trespass  beyond  all  doubt,  and  not  waste ;  as 
there  is  no  such  privity  between  the  parties  as  would  make  it 
waste.  His  entry  for  the  purpose  of  taking  stone  with  reference 
to  Newton  Farm  is  lawful :  but,  if  under  colour  of  that  right  he 
takes  stone  for  the  enjoyment,  not  of  his  farm  only,  but  his 
[  *186  ]  other  estates,  his  entry  to  that  ^extent  is  unlawful,  and  his  act  a 
trespass ;  and,  if  it  is  settled,  that  the  Court  will  interfere  by 
way  of  injunction  and  account,  this  demurrer  cannot  prevail. 

The  distinction,  long  ago  established,  was  that,  if  a  person, 
still  living,  committed  a  trespass  by  cutting  timber,  or  taking 
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lead  ore,  or  coal,  this  Court  would  not  interfere ;  but  gave  the      Thomas 

discover; ;  and  then  an  action  might  be  brought  for  the  valae     oaklet. 

discovered  :  but,  the  trespass  dying  with  the  person,  if  he  died, 

the  Court  said,  this  being  property,  there  must  be  an  account  of 

the  value ;  though  the  law  gave  no  remedy.    In  that  instance 

therefore  the  account  was  given,  where  an  injunction  was  not 

wanted.    Throughout  Lord  Hardwicke's  time,  and  down  to  that 

of  Lord  Thurlow,  the  distinction  between  waste  and  trespass 

was  acknowledged :  and  I  have  frequently  alluded  to  the  case, 

upon  which  Lord  Thurlow  first  hesitated :  a  person,  having  a 

close  demised  to  him,  began  to  get  coal  there ;  but  continued  to 

work  under  the  contiguous  close,  belonging  to  another  person ; 

and  it  was  held,  that  the  former,  as  waste,  would  be  restrained : 

but  as  to  the  close,  which  was  not  demised  to  him,  it  was  a  mere 

trespass ;  and  the  Court  did  not  interfere :  but  I  take  it,  that 

Lord  Thurlow  changed  his  opinion  upon  that ;  holding,  that,  if 

the  defendant  was  taking  the  substance  of  the  inheritance,  the 

liberty  of  bringing  an  action  was  not  all  the  relief,  to  which  in 

equity  he  was  entitled.     The  interference  of  the  Court  is  to 

prevent  your  removing  that,  which  is  his  estate.     Upon  that 

principle  Lord  Thurlow  granted  the  injunction  as  to  both. 

That  has  since  been  repeatedly  followed;  and  whether  it  was 

trespass  under  the  colour  of  another's  right  actually  existing,  or 

not. 

If  this  protection  would  be  granted  in  the  case  of  timber,  [  187  ] 
coals,  or  lead-ore,  why  is  it  not  equally  to  be  applied  to  a 
quarry?  The  comparative  value  cannot  be  considered.  The 
present  established  course  is  to  sustain  a  bill  for  the  purpose  of 
injunction,  connecting  it  with  the  account  in  both  cases ;  and 
not  to  put  the  plaintiff  to  come  here  for  an  injunction,  and  to  go 
to  law  for  damages. 

Tlie  demurrer  was  over-ruled. 
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1811.  HALLETT  v.  BOUSFIELD.f 

'*^®-  (18  Vesey.  187—191.) 

Eldon,  L.C.  Lien  for  general  contribution  to  indiyidual  lo68  by  property  thrown 

[  187  ]  overboard  for  the  safety  of  the  ship,  under  the  right  of  the  master  to 

require  security,  not  extended  to  an  injunction  against  deUvering  the 
cargo,  receiving  the  freight,  and  parting  with  any  share  of  the  ship. 
The  mode  of  adjustment  not  confined  by  usage  to  arbitration. 

An  individual  owner  of  part  of  a  jettisoned  cargo  is  not  entitled  as  of 
right  to  an  injunction  to  restrain  the  delivery  of  the  rest  of  the  cargo 
pending  the  adjustment  of  the  average  claims  and  liabilities. 

The  ship  Ocean^  lately  returned  to  this  country  from  Buenos 
Ayres,  having  met  with  tempestuous  weather,  it  became  neces- 
sary for  the  safety  of  the  ship  to  lighten  her  by  throwing  part  of 
the  cargo  overboard ;  and  accordingly  a  quantity  of  bark,  the 
property  of  the  plaintiff,  was  with  other  goods,  belonging  to 
other  persons,  thrown  overboard. 

The  plaintiff  moved  for  an  injunction  to  restrain  the  master 
and  ship-owner  from  delivering  any  part  of  the  cargo,  and 
receiving  the  freight,  or  parting  with  any  share  of  the  ship; 
insisting  on  a  lien  for  contribution. 

Sir  Samuel  RomiUy^  Mr.  Harty  and  3/r.   Wilson ,  for   the 
plaintiff.    ♦     ♦     ♦ 

[  188  ]  Mr.  Leach  and  Mr,  Agar,  for  the  defendant : 

This  plaintiff  is  not  the  only  sufferer :  the  property  of  many 
other  persons  also  being  destroyed ;  who  are  equally  entitled  to 
contribution.  A  general  account  is  therefore  necessary.  The 
course  at  Lloyd's  in  these  cases  is  to  refer  it  to  merchants,  to 
ascertain,  what  is  to  be  paid  to  each  freighter ;  and  for  that 
purpose  the  usual  bond  has  been  prepared ;  and  signed  by  all 
the  freighters,  except  the  plaintiff.    ♦     ♦     ♦ 

[  189  ]  Sir  Samuel  Romilly,  in  reply : 

The  plaintiff  desires  no  more  than  that  at  the  present 
moment,  when  nothing  is  settled  respecting  contribution  by  the 

t  Strang  v.  ScoU  (1889)  14  App.  Ca.  601. 
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different  freighters  and  the  owner,  the  Court  will  not  permit     Hallett 
those,  who  have  the  property,  liable  to  contribution,  by  parting   bouspield. 
with  it  to  remove  his  only  security.     ♦     *     ♦ 

The  Lord  Chancellor  :  [  i^^  ] 

This  is  a  question  of  great  importance,  as  connected  with  the 
convenience  or  inconvenience,  which  may  be  the  consequence. 
It  is  impossible  for  me  to  say  here,  that  parties  are  obliged  to 
refer  such  claims  to  arbitration :  neither  will  any  principle 
justify  the  administration  of  law  and  equity  according  to  the 
usage  of  Lloyd's  coffee-house.  It  seems  to  me  also,  as  well  as  I 
recollect  the  text-law  upon  this  subject,  that  in  such  case  there 
is  a  lien  upon  the  goods  of  each  freighter  for  contribution  and 
average  in  some  sense :  that  is,  the  master  is  ndt  bound  to  part 
with  any  of  the  cargo,  until  he  has  security  from  each  for  his 
proportion  of  the  loss:  but  there  is  no  authority,  that  on 
the  ground,  that  he  has  a  lien  to  the  extent  of  entitling  him  to 
call  on  every  person  to  give  security  for  the  amount  of  their 
average  when  it  shall  be  adjusted,  every  owner  of  a  part  of  the 
cargo  can  compel  *the  captain  to  do  so  ;  and  it  strikes  me,  upon  [  *i^n 
the  short  time  I  have  had  to  consider  it,  that  is  a  length  the  plaintiff 
cannot  reach.  The  defendant  it  is  true,  is  a  trustee  for  others : 
but  the  nature  of  the  trust  is  regulated  by  the  practice ;  and 
there  is  no  instance  of  an  action  or  a  suit  in  equity  to  effectuate 
this  Uen  otherwise  than  through  the  right  of  the  master  to  take 
security :  that  practice  ascertaining  the  true  nature  and  extent 
of  the  lien.  In  the  case  of  Shepherd  v.  Wright,f  though  the  bill 
was  dismissed,  the  Court  certainly  meant  to  maintain  the  juris- 
diction by  personal  process  to  compel  the  other  owners  to  make 
contribution.  As  there  is  no  trace  of  authority  upon  it  except 
that  case,  I  cannot  without  farther  consideration  represent 
m^'self  as  master  of  the  subject :  but  the  strong  inclination  of 
my  opinion  is,  that  this  lien  cannot  be  carried  farther  than  I 
have  stated.  The  bond,  that  has  been  prepared,  is  only  for  such 
average  as  shall  be  established  by  arbitration.  They  have  no 
right  to  say,  it  shall  be  tried  in  no  other  way  :  but  there  is  no 
doubt,  that  the  obUgee  in  the  bond  would  be  a  surety  for  the 

t  Show.  Pari.  Gas.  18. 


186  1811.    CH.    18  VESET,  191.  [b.r. 


Hallett     plaintiff;  and  that  would  bring  it  back  to  the  question,  whether 
B0U8FIELD.    he  is  entitled  to  have  the  bond  to  himself,  or  to  the  captain  for 
him. 

No  order  was  made. 


mi.  GXnr  V.  PEARKES.t 

•^'1^  ^'  (18  Vesey,  196—197.) 

Eldox,  L.C.  Adyanoee  to  a  married  woman,  deserted  by  her  huBband,  on  tlie  credit 

[  1  %  ]  of  A  fund  in  Court,  her  property,  for  her  maintenance,  reimbursed  out  of 

the  capital. 

The  Master's  report  in  this  cause,  ascertaining  the  interest  of 
the  defendant  Mary  Jones  in  a  fund  of  stock,  the  personal  estate 
of  the  testator  Sarah  Barrow,  stated,  that  upon  her  marriage  in 
1804  there  was  no  settlement  or  agreement  for  a  settlement ; 
that  soon  afterwards  her  husband  went  to  sea,  and  totally 
deserted  her;  that  in  1809  he  returned,  but  did  not  cohabit 
with,  or  even  see  her,  or  afford  her  any  support ;  that  in  March, 
1810  he  went  to  the  East  Indies ;  and  has  not  been  since  heard 
of ;  and  she  does  not  know,  whether  he  is  living  or  dead ;  that 
she  is  fifty  years  of  age;  has  no  issue  and  has  been  totally 
destitute  since  1804 ;  that — ^England  has  made  advances  to  her 
at  the  rate  of  SO/,  per  annum  from  1804 ;  which  was  her  only 
support. 

A  motion  was  made,  that  the  Accountant-General  may  be 
ordered  to  sell  so  much  of  the  stock,  as  will  raise  the  sum  of 
2102.,  to  be  paid  to  England,  and  601.  to  Mrs.  Jones ;  and  that 
the  dividends  of  the  remaining  fund,  about  4502.  stock,  may  be 
paid  to  her  for  her  future  support. 

England  stated  by  his  affidavit,  that  he  was  induced  to  make 
the  advances  upon  the  faith  of  being  repaid  out  of  this  fund. 

Mr.  Hart,  in  support  of  the  motion,  admitting  the  difficulty 

from  want  of  the  husband's  consent,  said,  he  believed,  the  Lord 

Chancbllob  had  in  one  instance  ordered  repajrment  to  a  person, 

[  *197  ]      Yiho  had  supported  the  wife  ^under  similar  circumstances :  but 

t  Be  Suggites  Trusts  (1868)  L.  B.  3  Ch.  215,  219. 
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without  a  precedent  the  Court  would  exercise  a  discretion  upon         Guy 
the  husband's  abandonment ;  and  the  Masteb  of  the  Bolls,  to     pbaskbs. 
whom  the  application  was  first  made,  inclined  to  grant  it :  but, 
not  being  aware  of  any  instance,  permitted  it  to  be  made  before 
the  Lord  Chancellor;  thinking  the  precedent  would  be  more 
properly  made  by  his  Lordship. 

The  afSdavit  of  England  states  most  particularly,  that,  know- 
ing her  situation,  he  made  this  moderate  advancement  upon  the 
credit  of  this  fund ;  and,  as  to  the  difficulty,  that  the  allowance 
is  more  than  a  just  proportion  of  the  fund  with  reference  to  the 
future,  she  must  be  contented  with  a  less  income  in  future. 

Thb  Lord  Chancellor  : 

I  have  a  strong  impression  on  my  mind,  that  this  has  been 
done ;  and  independent  of  precedent,  I  think  the  Court  may  do 
it;  as  the  husband,  deserting  his  wife,  leaves  her  credit  for 
necessaries,  and  would  be  liable  to  an  action:  and,  though 
execution  could  not  be  had  against  the  stock,  the  effect  might  be 
obtained  circuitously  ;  as  he  could  not  relieve  himself  except  by 
giving  his  consent  to  the  application  of  this  fund. 


HANSON,   Ex  PARTE.  1811. 

(18  Vesey,  232—234.)  ^^  ^' 

ft 

[This  case  is  noted  in  8  E.  R.  387.]  ^''^^'  ^'°' 
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Eldok,  L.C. 

[409] 


[  •■tio  ] 


DAWSON  V.  CLARKt 

(15  Vesey,  409-418 ;  on  appeal,  18  Vesey,  247—257.) 

Testator  gave  all  his  estate  and  effects  to  two  persons,  their  heirs, 
executors,  administrators,  and  assigns ;  upon  trust  in  the  first  place  to 
pay,  and  charged  and  chargeable  with,  all  his  debts  and  funeral  expenses, 
and  the  legacies  after  giyen. 

These  words  held  to  impose  a  charge  as  distinguished  from  a  trust, 
so  that  the  residue  remained  the  absolute  property  of  the  pcrsonft  to 
whom  it  was  given  by  the  will,  independently  of  the  question  whether 
they  could  claim  the  residue  by  operation  of  law  as  executors. 

Executor  takes  all,  not  meant  to  be  disposed  of ;  not  all,  that  is  not 
disposed  of ;  as  in  the  case  of  lapse. 

In  the  ordinary  case  of  lapse  the  executor  will  not  take ;  though  the 
subject  is  not  given  to  any  one  else. 

George  Forster  by  his  will  gave  and  bequeathed  to  his  friends 
John  Wealleans  and  Robert  Clark  all  and  singular  his  estate  and 
effects  whatsoever  and  wheresoever,  that  he  should  die  possessed 
of,  or  entitled  to,  or  interested  in  ;  to  hold  the  same  and  every 
part  thereof  unto  the  said  John  Wealleans  and  Bobert  Clark, 
their  heirs,  executors,  administrators  and  assigns,  for  ever,  upon 
trust  in  the  first  place  to  pay,  and  charged  *and  chargeable 
with  all  his  just  debts  and  funeral  expenses,  and  also  the  several 
legacies  to  the  several  persons  by  him  thereinafter  given  and 
bequeathed. 

The  testator  after  several  legacies  gave  and  bequeathed  the 
sum  of  1,2001.  for  the  establishing  a  Free  School  for  the  educat- 
ing fifteen  boys  and  ten  girls  belonging  to  the  poor  inhabitants 
of  the  parish  of  Woodhom  and  chapelry  of  Newbigin :  the  said 
sum  to  be  laid  out  by  his  executors  hereinafter  named  on  a 
freehold  property ;  and  to  be  by  them  conveyed  to  the  vicar  of 
Woodhom  and  Stephen  Watson,  esq.  his  heirs,  executors, 
administrators,  and  assigns ;  whom  he  appointed  and  their 
successors  for  the  time  being  trustees  and  governors  of  the  said 
school  for  ever.  Then,  after  several  directions  for  the  regulation 
of  the  charity,  he  declared  that  to  be  his  last  will:  and  did 
thereof  name,  constitute,  and  appoint,  the  said  John  Wealleans 
and  Robert  Clark  joint  executors. 

t  WilliafM  V.  ArMe  (1875)  L.  E.  7  H.  L.  606,  46  L.  J.  Ch.  590,  33 
L.  T.  187. 
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The  will  was  attested  by  three  witnesses:  but  it  did  not  appear,  Dawsok 
that  the  testator  had  any  real  estate.  The  bill  was  filed  by  the  clabk. 
next  of  kin  of  the  testator;  insisting,  that  the  legacy  to  the 
charity  was  void  by  the  statute;  praying  an  account  of  the 
personal  estate ;  and  claiming  the  residue,  or  so  much  thereof  as 
was  given  to  the  charity,  as  not  being  disposed  of ;  which  was 
also  claimed  by  the  defendants,  Bobert  Clark,  the  surviving 
eiecutor,  and  the  personal  representatives  of  John  Wealleans, 
the  other  executor,  deceased. 

[The    Master  of  the  Bolls  dismissed  the  bill,  being  of       [  418  ] 
opinion  that  the  executors  took  the  whole  residue  (including  the 
1,200/.)  for  their  own  benefit  by  operation  of  law.] 

The  plaintiff  appealed  from  the  decree,  pronounced  at  the  Bolls.        1811. 

[18Ve8.247] 

Sir  Arthur  Piggott,  Mr.  Richards,  and  Mr.  BeUj  for  the 
plaintiff: 

*    *    The  rule  of  construction  has  been  long  settled,  that, 
where  the  whole  property  is  upon  the  face  of  the  *will  bequeathed      [  •248  ] 
to  the  executors  upon  trust,  that  is  a  sufficient  indication  of  the 
intention,  that  they  shall  not  take  the  beneficial  interest  in  any 
part  of  that  property. 

The  failure  of  the  bequest  of  1,200Z.  to  the  charity  by  the 
effect  of  the  statute  is  different  from  the  case  of  a  lapsed  legacy. 
The  executors,  having  the  legal  interest,  are  prevented  by  the 
law  from  applying  the  legacy  according  ♦to  the  trust  declared ;  [  *249  ] 
and,  being  clearly  trustees  as  to  that,  they  cannot  claim  it  as 
part  of  the  residue,  even  if  entitled  to  the  residue  beneficially. 

Sir  Samuel  RomUly,  Mr.  Hart,  and  Mr.  Cooke,  in  support  of 
the  decree : 

This  decree  is  right  upon  two  grounds:  first,  that  these 
persons  are  devisees  and  legatees  under  an  express  devise  and 
bequest  to  them,  their  heirs,  executors,  administrators  and 
assigns,  for  ever,  subject  to  a  condition,  in  the  form  of  a  trust  or 
charge,  to  pay  the  debts  and  legacies:  secondly,  upon  their  right 
to  the  residue  of  the  personal  property  in  their  character  of 
executors.     ♦     *     * 
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DAW80N         The  second  ground  is  that,  upon  which  alone  the  judgment  at 

Clabk.  *^®  Bolls  proceeds.  Courts  of  equity  have  with  considerable 
refinement  held,  that,  if  from  anything  in  the  will  the  inference 
is  to  be  collected,  that  the  testator  intended  to  give  away  the 
residue,  or  farther,  that  he  did  not  mean  the  appointment  of 

[  •260  ]  executors  to  have  its  legal  effect,  to  give  him  the  *re8idue,  it 
should  go  to  the  next  of  kin.    ♦    ♦    ♦ 

The  decisions  against  an  executor,  as  being  declared  a  trustee, 
have  not  gone  farther  than  where  that  declaration  has  been  in 
the  very  appointment  of  executors.    *    ♦    * 

[  251  ]  The  charitable  legacy  cannot  be  distinguished  from  any  other 

part  of  the  property.  Whether  a  legacy  fails  by  the  policy  of  the 
law,  or  by  the  common  case  of  lapse,  is  not  material.  The 
intention  always  is,  that  the  residuary  legatee,  whether  by 
express  words,  or  by  the  mere  appointment  of  executor,  shall 
take  all,  that  by  any  accident,  from  whatever  cause,  is  not 
effectually  disposed  of. 

Sir  Arthur  Piggottf  in  reply. t     *    ♦    * 

[  252  ]       The  Lord  Chancellob  : 

The  respect,  that  is  due  to  the  judgment  of  the  Mastbb  of  the 
Bolls  in  every  case,  and  perhaps  peculiarly  in  this,  as  well  as  an 
anxiety  to  be  right  upon  such  a  question,  calls  upon  me  to  look 
into  several  of  the  cases  cited,  before  I  pronounce  my  judgment ; 
as  I  cannot  read  the  report  without  observing,  that  the  mind  of 
the  Master  of  the  Bolls  was  under  an  influence,  formed  upon 
decisions  in  other  cases,  with  the  circumstances  of  which  I  may 
not  be^acquainted.  The  ground,  on  which  the  judgment  is  put, 
I  hope  I  may  without  disrespect  say  is  not  quite  satisfactory  to 
me. 
[  253  ]  There  are  two  views  of  this  case :  first,  whether  these  persons 

would  take  as  devisees,  if  there  had  been  any  real  estate,  and  as 

t  Note, — The  cafles  referred  to  by  importance  that  they  have  for  the 

counsel  upon  the  executors*  title  to  most  part  been   omitted   from  the 

undisposed  of  residue  by  implication  Bevised  Beports.    See  2  E.  E.  28d ; 

of  law,  which  are  verj'  numerous  in  9  B.  B.  200. — 0.  A.  S. 
Yesey,  are  now  of  so  little  practical 
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legatees  (for  it  mnst  always  be  remembered,  that  the  will  would  Dawson. 
have  passed  the  property  to  them  in  those  characters)  for  the  clabk. 
purpose  of  discharging  certain  trusts  expressed :  leaving  behind 
in  them  the  beneficial  interest  in  the  property  to  the  extent,  in 
which  those  trusts  do  not  affect  it ;  and  the  question  is,  whether, 
these  devisees  and  legatees  taking  as  such  only  for  the  purpose 
of  performing  those  trusts,  there  is  a  resulting  trust  in  equity  for 
the  heir  and  next  of  kin  as  to  what  is  unapplied.  Upon  that 
question  the  Master  of  the  Bolls  has  imposed  upon  me  the 
necessity  of  looking  into  authorities ;  having,  though  he  did  not 
think  it  necessary  to  decide  that  question,  adverted  to  several 
cases,  and  to  one  by  name.  That  is  a  very  material  point ;  as 
if  the  judgment  cannot  be  put  on  any  other  ground  than  that, 
which  appears  in  the  report,  it  seems  difficult  to  maintain  it. 

The  distinction  taken  upon  that  by  the  Master  of  the  Bolls 
is,  that  in  the  case  of  Robinson  v.  Taylor y\  they  took  as  exe- 
cutors ;  and  in  the  same  character,  in  which  the  property  was 
^ven  to  them,  the  trusts  were  imposed  upon  them;  inferring 
that  from  the  manner,  in  which  it  was  given,  *^  to  my  executors 
hereinafter  named." 

I  doubt,  whether  that  is  sufficient  for  a  farther  inference  than 
that  it  is  a  particular  mode  of  describing  individuals.  That 
being  a  devise  of  real  estate,  as  well  as  personal,  the  real 
property  they  could  not  take  as  executors ;  and  as  to  the  real 
estate,  those  words  could  have  no  other  effect  than  to  describe 
individoals  as  the  devisees. 

There  are  other  words  of  the  will  in  Robinson  v.  Taylor  [  254  ] 
deserving  attention ;  ''  hoping  they  will  see "  the  will  duly 
performed.  As  executors  they  could  not  do  that  as  to  the  real 
estate ;  and,  as  to  the  clause  of  indemnity  to  the  trustees,  some 
weight  may  be  attributed  to  that:  but  it  must  be  recollected, 
that  in  effect  this  Court  infuses  such  a  clause  into  every  will, 
though  not  directed :  it  comes  therefore  to  little  more  than  what 
a  court  of  equity  would  have  done  without  any  direction.  So 
little  doubt  was  in  that  case  entertained,  that  the  executors  could 
take  no  beneficial  interest,  being  created  trustees  in  that  mode, 

t  2  Br.  C.  C.  589.    A  petition  to      J.  44.    The  petition  stood  oyer  and 
Taiy  the  minutes  of  the  decree  in      did  not  come  on  again. — ^0.  A.  S. 
that  cue  is  shortly  reported  in  1  Yes. 
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Dawsox     that  the  great  question  was  the  other ;  whether  the  form  of  the 

mm 

Clark.  devise  of  the  real  estate,  with  a  trust  to  sell  it,  had  not  so  far 
converted  the  produce  of  the  real  estate  into  personalty,  that  the 
next  of  kin  would  take  the  whole ;  and  it  would  be  very  difficult 
to  argue  upon  that  mixed  devise  and  bequest,  that,  if  the  residue 
of  the  real  estate  formed  a  resulting  trust  for  the  heir,  the  resi- 
due of  the  personal  estate  would  not  be  so  for  the  next  of  kin. 

The  proposition  that  the  appointment  of  executors  gives  him 
every  thing  not  disposed  of,  is  not  correct.  In  the  strongest  way 
of  putting  that  it  can  only  be  what  the  testator  does  not  mean  to 
dispose  of:  in  the  case  of  lapse,  for  instance,  though  not  disposed 
of,  the  executor  would  not  take  it:  so,  suppose  the  testator 
appoints  an  executor  in  trust ;  but  does  not  express  his  object : 
he  might  have  relinquished  that  object,  meaning  it  to  go  to  his 
executor :  yet  in  that  instance,  the  will  expressing,  that  he 
intended  a  trust  at  that  time,  the  executor  would  not  take  in 
respect  of  the  interest  he  had  by  virtue  of  his  office.! 

The  difficulties,  I  feel  are,  first,  that  I  cannot  think  the 
[  *255  ]  distinction  between  this  case  and  Robinson  v.  Taylor  ^maintain- 
able :  secondly,  that  if  the  case  is  to  be  decided  upon  the  latter 
ground,  I  do  not  apprehend  the  law  of  this  Court  to  be,  that,  if 
personal  property  is  bequeathed  upon  trust,  and  the  trust  does 
not  exhaust  the  whole,  therefore  the  executor  shall  take  vhat  is 
not  required  for  the  trust.  There  is  no  decision  so  settling  the 
law.    The  decisions  are  the  other  way. 

Where  however  the  will  affects  to  dispose  of  both  real  and 
personal  estate,  if  the  law  has  been,  as  it  will,  I  think,  tarn  out, 
that,  the  trust  not  exhausting  the  whole  real  estate,  the  devisee 
will  not  take  beneficially,  but  a  trust  results  to  the  heir,  in  the 
same  case  it  will  not  be  found,  that  the  executor  can  take  for  his 
own  benefit  the  surplus  of  the  personal  property ;  that  gift  to  be 
operated  by  the  mere  effect  of  the  nomination  of  him  as 
executor ;  and  I  am  not  aware  of  any  case,  where  it  has  been 
said,  that  if  the  whole  personal  estate  is  given  to  A.,  as  trustee, 
who  is  afterwards  appointed  executor,  he  shall  take  beneficially,  as 
executor,  what  he  does  not  take  for  the  purposes  of  the  trust ;  he 
being  the  legatee  of  that  personal  property :  that  is,  there  is  no 

t  Attorney-Oeneral  y.  Tamkin$y  Amb.  216. 
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ease,  in  which  the  nomination  of  executor  operates  as  a  gift  of      Dawbox 
the  personalty  beneficially  in  equity  to  him,  the  will  containing  a       clIbk. 
bequest  of  the  whole  personal  estate ;  and  there  v^  no  difference, 
whether  that  is  a  bequest  of  the  whole  personal  estate  to  him,  or 
to  another  individual. 

The  ordinary  case  of  lapse,  that  the  executor  will  not  take, 
though  the  subject  is  not  given  to  any  one  else,  proves  this :  that 
if  these  legatees  had  not  been  the  executors,  the  executors  clearly 
would  not  have  taken  the  personal  estate,  given  to  these  legatees  ; 
and  then  the  question  is,  whether  they  shall  take  it,  as  they  are 
the  executors :  though  they  would  not,  if  other  persons  were  the 
executors.  The  first  point  therefore  is  very  material ;  *upon  [  *256  ] 
which  I  have  not  the  benefit  of  the  opinion  of  the  Mastbb  of  thb 
Rolls;  and  as  to  the  second,  if  the  judgment  cannot  be  put 
upon  any  other  ground,  I  cannot  at  present  say,  I  am  satisfied 
with  the  principle,  upon  which  it  is  decided. 

The  Lord  Chancellor  :  A\tg, 

I  am  anxious  to  look  at  the  case  of  Robinson  v.  Taylor  in  the 

Register's  book.     The  opinion  of  the  Master  of  the  Bolls,  that 

the  executors  were  entitled  to  the  surplus  under  their  right  as 

executors,  appears  to  have  been  pronounced  without  any  doubt 

whatsoever ;  proceeding  to  distinguish  this  case  from  Robinson 

V.  Taylor  upon  the  ground,  (and  as  far  as  I  can  perceive  upon 

this  alone)  that  in  that  ca&e  the  gift  was  to  individuals,  described 

by  the  title  of  executors,  not  by  their  names.     The  difficulty  I 

have  upon  that  is,  that,  unless  the  testator  meant  to  give  to 

them  in  their  character  of  executors,  it  seems  very  difficult  to 

say,  what  distinction  arises  from  his  using  the  term  ''executors" 

as  a  description  of  the  individual  persons,  and  not  of  persons 

connected  with  the  office  as  executors ;  and  in  that  case  of 

Robinson  v.  Taylor,  as  it  is  printed,  the  devise  and  bequest  of  his 

real  and  personal  estate  is  to  his  executors  hereinafter  named 

upon  trust,  &c.    Attending  to  that,  it  is  very  difficult  to  sijppose, 

he  meant  to  give  them  the  real  and  personal  estate  as  executors, 

and  did  not  use  that  term  as  descriptive  of  the  individuals,  who 

were  to  be  the  devisees  and  legatees. 

There  is  another  circumstance,  to  which  the  attention  of  the 
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Dawsok 

Clabk. 

[  •267  ] 


Master  of  the  Bolls  does  not  appear  to  have  been  called ;  that 
in  declaring  the  trusts  of  some  part  of  the  property  he  says, 
"  the  executors  hereinafter  named :  "  *80  that  I  doubt,  whether 
that  distinction,  which  has  been  so  much  relied  upon,  exists 
here. 

My  great  difficulty  in  this  case  is  not  upon  the  effect  of  a 
devise  and  bequest  of  real  and  personal  estate  to  trustees  upon 
trusts,  those  trusts  expressed  not  exhausting  the  whole  interest ; 
a  case  upon  it  is  very  difficult  to  maintain ;  that,  as  they  are 
afterwards  named  executors,  they  are  to  have  what  is  not 
exhausted  of  the  property  they  take  as  trustees :  but  the 
difficulty  I  feel  is,  whether  I  am  to  construe  the  words  **  upon 
trust"  to  mean  "charged  and  chargeable"  or  "charged  and 
chargeable  "  to  mean  "  in  trust."  As  the  Master  of  the  Rolls 
however  seems  to  have  laid  so  much  stress  upon  liobinson  v. 
Taylor,  I  will  see  the  Register's  book. 


J  fig,  23. 


The  Lord  Chancellor  : 

The  question  is,  whether  upon  the  whole  will  this  is  to  be 
taken  as  a  devise  and  bequest  to  these  executors,  with  reference 
to  their  office,  upon  a  trust  to  pay;  or  as  giving  them  the 
absolute  property,  subject  only  to  a  charge ;  and  I  think  the 
latter  was  the  intention. 

The  decree  therefore  must  he  affirmed. 


1811. 
Avg, 

Jlolh  Court. 
(JRAXT,  M.R. 

[  258  ] 


BRUERE  V.  PEMBERTON.t 

(Otheravise  ANONYMOUS.) 

(18  Vesey,  238.) 

In  the  distribution  of  separate  property  of  a  married  woman,  as  assets 
after  her  death,  a  bond  is  not  entitled  to  priority. 

A  MARRIED  woman,  having  separate  property,  died  indebted  by 
a  bond  and  simple  contract.     The  assets  proving  deficient,  the 


t  Ex  relatione.  The  proper  title 
of  this  case  is  given  in  Shailock  v. 
Shattock  (186«)  L.  R.  2  Eq.  182,  at 


p.  192,  U  L.  T.  N.  S.  452.  The  case 
is  commonly  referred  to  as  "  Anony- 
mous."— 0.  A.  S. 
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simple-contract  creditors  insisted,  that  the  specialty  creditors      Bbuebb 
were  not  entitled  to  any  preference,  and  that  the  distribution   pembkbtox. 
should  be  pari  passu  among  all  the  creditors. 

Mr.  Martin  for  the  plaintiffs :  Mr.  Newktnd  for  the  executors, 

* 

defendants. 

The  Master  of  the  Bolls  held,  that  the  circumstance  of  a 
debt,  contracted  by  a  married  woman,  being  secured  by  a  bond, 
did  not  give  the  creditor  any  priority:  the  bond,  considered 
merely  as  a  bond,  being  void :  therefore  all  the  debts  must  be 
paid  equally. 

The  bill  was  dismissed. 


[Note.  A  married  woman's  separate  estate  under  the  M.  W. 
P.  Act,  1870,  remained  equitable  assets  {In  re  Poole's  estate 
(1877)  6  Ch.  D.  789),  but  the  point  does  not  appear  to  have  been 
yet  decided  under  the  M.  W.  P.  Act,  1882.— 0.  A.  S.] 


HARDING  V.   GLOVERf  ,^^^^- 

(18  Veaey,  281—282.)  

A  receiver  is  not  ordered  merely  on  a  dissolution  of  partnership,  but  '    '  ' 

may  be  ordered  on  breach  of  the  duty  of  a  partner,  or  of  the  contract,  as        [  281  ] 
by  continuing  trade  with  joint  effects  on  the  separate  account. 

A  MOTION  was  made  for  a  receiver  after  a  dissolution  of  partner- 
ship. 

The  Lord  Chancellor  : 

I  have  frequently  disavowed,  as  a  principle  of  this  Court,  that 
a  receiver  is  to  be  appointed  merely  on  the  ground  of  a  dissolu- 
tion of  partnership.  There  must  be  some  breach  of  the  duty 
of  a  partner  or  of  the  contract  of  partnership.  In  this  instance 
the  defendants  have  been  carrying  on  trade  on  their  own  account 
with  the  partnership  effects ;  and  it  cannot  be  suggested,  that 

t  Ex  relaiitme.    Pini  v.  Boncor<mi,  '92,  1  Ch.  633,  61  L.  J.  Gh.  218,  66 
L.  T.  2o5. 
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^B«B* 


Habdixg 

Qlovek. 

[  •282  ] 


the  persons,  who  were  debtors  to  the  house,  have  not  for  *the6e 
three  years  paid  any  money  to  the  remaining  partners,  with 
whom  they  continued  to  deal. 

The  order  for  a  receiver  was  made. 


1811. 
Not,  9. 


LANGDALE,  Ex  parte,  f 

(18  Vesey,  300—301.) 

Eldon,  L.C.  Fartnersliip  by  agreement  for  a  participation  in  profits  or   their 

[3(X)]  application. 

Partner  without  participation  of  profit  by  lending  his  name ;  though 
contracting,  that  he  shall  suffer  no  loss. 

The  bankrupt  had  kept  a  canteen  in  the  neighbourhood  of 
some  barracks;  and  the  question  upon  the  petition  of  the 
assignees  was,  whether  the  brewers,  who  supplied  him  with  beer, 
were  to  be  considered  as  partners  in  respect  of  their  participa- 
tion of  the  profit  under  their  agreement ;  which  according  to 
their  representation  was,  that  they  were  to  pay  half  his  rent, 
supplying  him  with  beer,  at  4Z.  6«.  per  barrel ;  the  usual  price 
being  8Z.  8^.  The  bankrupt's  account  of  the  agreement  was, 
that  the  brewers  were  to  have  out  of  the  profits  17«.  per 
barrel  for  the  half  of  the  rent ;  the  bankrupt  taking  the  rest ; 
of  which  5«.  was  for  drawing  the  beer,  and  1«.  for  collecting  the 
money. 

Sir  Samuel  Romilly  and  Mr.  Troicer,  in   support  of   the 
petition.    Mr.  Leach  opposed  it. 

[  3(11  ]       The  Lord  Chancellor  : 

A  man,  who  is  to  have  no  profit,  may  be  a  partner,  if  holding 
himself  out  as  such  ;  as  by  lending  his  name.  He  may  also  be 
a  partner,  when  the  contract  is,  that  he  shall  suffer  no  loss ;  and 
I  agree,  it  is  not  the  less  a  partnership,  because  part  of  the 
contract  is,  that  they  are  not  to  suffer  by  bad  debts,  the  personal 
negligence  of  him,  who  has  the  custody  of  the  article,  by  fire,  &c. 

t  See  now  the  Partnership  Act,      dence  of  partnership,  but  does  not  of 
1890,  fl.  2  (3),  under  which  partici-      itself    constitute    the    recipient 
jmtion  in  profits  is  primd  facie  evi-      partner. — 0.  A.  S. 


a 
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The  true  criterion  is,  whether  they  are  to  participate  in  profit.    Langdale, 
That  has  been  the  question  ever  since  the  case  of  Groves  v.     ^*P"^- 
Smith  A 

I  cannot  refuse  to  let  this  case  go  to  a  jury.  The  agreement 
to  sell  their  beer  to  him  at  a  higher  price  than  to  others  would 
not  make  them  partners :  but  the  bankrupt's  representation  is 
60  different,  that  it  is  impossible  to  determine  without  the 
decision  of  a  jury  upon  the  question,  whether  this  was  an  agree- 
ment for  a  division  of  the  profits,  or  the  brewers  stood  only  in 
the  relation  of  vendors  of  the  beer  to  this  retailer  at  41.  5s.  per 
barrel,  in  consideration  of  paying  half  his  rent,  selling  to  others 
at  SI.  6s.  If  the  actual  contract  give  a  claim  upon  the  profits 
or  the  application  of  them,  that  is  partnership.  If  there  was  no 
claim  upon  the  profits,  or  the  application  of  the  profits,  then  it 
is  not  partnership.! 

An  issue  teas  directed. 


MONTESQUIEU  v.  SANDYS.§  isii. 

(18  Vesey,  302—314.)  J^ov^  11. 

A  puTchaso  in  good  faith  and  without  unfair  dealing  of  a  reversionary   Eldon,  L.C. 
interest  by  an  attorney  from  his  client,  at  an  under  value,  both  parties        r  302  1 
being  ignorant  of  the  true  value,  sustained :  the  proposal  coming  from 
the  client. 

The  bill  stated,  that  the  plaintiffs,  the  Baron  and  Baroness 
De  Montesquieu,  were  in  right  of  the  Baroness  entitled  to  an 
undivided  fourth  part  of  the  manor  of  Upper  Hardres  in  the 
county  of  Kent,  with  estates  belonging  thereto,  and  also  an 
undivided  fourth  part  of  the  advowson  and  right  of  presentation 
to  the  rectory  of  Upper  Hardres  and  Stelling.  In  1802  an 
agreement  took  place  for  a  partition  of  all  except  the  advowson ; 
and  the  plaintiffs  and  the  other  co-parceners  employed  the 
defendant  as  their  solicitor  for  carrying  the  said  agreement  into 
execution.  The  advowson  was  at  that  time  vested  in  the  Eev. 
John  Charles  Beckingham,  Elizabeth  Denward,  the  plaintiffs, 

t  Apparently  not  rexx)rted.  §  See  Wood  y.  Downeiy  ante,  p.  160. 

}  Ex  parte  Hamper^  ante,  p.  115. 
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and  WtlUam  Haugham,  in  co-parcenar; :  Mr.  BeckiDgham  then 
the  incumbent  on  hiB  own  presentation :  the  next  torn  being 
veBted  in  Mrs.  Denward  ;  and  the  second  in  the  plaintiffs ;  vho 
Bold  their  right  to  the  defendant  in  consideration  of  lOOL 

The  bill  farther  stated,  that  the  defendant  caused  the  necessary 
surveys  and  valuations  of  the  estates  to  be  made  for  the  purpose 
of  the  partition ;  and  having  by  those  means  made  himself  well 
acquainted  with  the  value  of  the  plaintiffs'  interest  in  the 
advowBon,  and  being  confidentially  employed  by  them  as  their 
aolicitor  in  other  business  then  depending,  proposed  the  purchase 
to  the  plaintiffs  in  July,  1803 ;  to  which  they,  having  implicit 
•confidence  in  him,  and  being  wholly  uninformed  of  the  nature 
and  value  of  such  species  of  property,  except  by  the  said  repre- 
sentation, agreed ;  that  the  defendant  represented,  that  the 
plaintiff,  the  Baron,  was  indebted  to  him  for  business  done  as  a 
solicitor  in  a  larger  sum  ;  from  which  he  proposed  to  deduct 
the  100/. ;  not  having  then  delivered  his  bill ;  that  the  plaintiffs 
have  lately  discovered,  that  they  were  deceived;  that  100/.,  if 
paid  in  money,  was  a  grossly  inadequate  price  ;  their  interest  at 
that  time  being  worth  above  760/. ;  and  Mr.  Bcckingbam  being 
since  dead,  and  Mrs.  Denward  having  presented  the  Eev.  Thomas 
Wigzell,  is  now  worth  above  4,000/. 

The  bill  prayed,  that  the  conveyance  may  be  declared  void, 
and  cancelled,  and  a  reconveyance  on  payment  of  100/,  &c. 

The  defendant  hy  his  answer  denied,  that  he  caused  the  plans, 

Borveys  and  valuations,  to  be  made  with  a  view  to  carrying  into 

execution   the   partition  ;  or  that  he  was   at   all   consulted   or 

concerned  in  making  such  plans,  Si:c. :  being  employed  by  the 

plaintiffs  merely  in  preparing  the  deeds  for  making  the  partition  ; 

and  not  otherwise  as  their  solicitor  for  that  purpose;  stating, 

that  he  was  at  that  time  employed  by  the  plaintiffs  as  their 

solicitor   in   other   business   then   pending,   but  of    very   little 

le  Baron,  asked  the  defendant, 

ase  his  share  of  the  advowson, 

I  money ;  but,  observing,  that 

then  very  old  and  infirm,  died 

intiffs  would  be  entitled  to  the 

saying,  that  it  would  devolve 
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to  the  assigns  or  devisees  of  Mrs.  Denward ;  and  it  was  agreed, 
that  for  the  purpose  of  ascertaining  the  law  in  that  respect  the 
defendant  ^should  state  a  case  to  the  counsel  and  intimate  friend 
of  the  plaintiffs ;  who  gave  his  opinion,  that  it  would  go  to  the 
heirs,  assigns  or  devisee  of  Mrs.  Denward.  The  plaintiff  then 
repeated  his  offer  to  the  defendant ;  who  said,  he  would  purchase 
it,  if  a  price  was  asked,  which  would  justify  him  in  the  purchase 
of  so  distant  a  prospect.  The  plaintiff  in  a  few  days  told  the 
defendant  his  price  was  lOOL  ;  which  the  defendant  could  not 
consider  as  too  much ;  adding,  that  the  money  was  nothing ; 
as  he  (plaintiff)  did  not  want  it;  that  he  owed  the  defendant 
a  good  deal  of  money  ;  and  it  might  be  deducted  from  his  bill. 
The  defendant  then  accepted  the  offer.  He  denied,  that  he 
made  the  proposal ;  and  represented  1001.  to  be  the  full 
value,  &c.  or  made  any  representation  to  depreciate  it ;  except 
correcting  the  erroneous  idea  the  plaintiffs  had  formed  of 
their  rights  in  the  event  of  Mrs.  Denward  dying  in  the  life  of 
Beckingham. 

The  answer  farther  stated  the  defendant's  belief,  that  the 
plaintiff  by  his  offer  meant  to  pay  the  defendant  a  small  com- 
pliment on  account  of  a  connection  by  marriage  between  the 
families ;  observing,  that  he  had  a  large  family,  and  it  might 
be  of  service  to  some  of  them  ;  that  it  was  a  lottery  ticket,  &c. 
and  under  that  impression  the  defendant  took  upon  himself  the 
expense  of  making  out  the  title  and  of  the  fine. 

Beckingham,  who  was  in  a  perfectly  good  state  of  health  at 
the  time  of  the  purchase,  died  in  1807  by  a  fall  from  his  horse ; 
and,  Edward  Gregory,  who  was  intended  for  the  next  presenta- 
tion by  Mrs.  Denward,  not  being  of  the  proper  age,  Wigzell, 
then  about  60,  was  presented.  The  defendant  admitted,  that 
his  bill  was  delivered  in  January,  1806,  amounting  then  to 
145Z.  28.  though  at  the  time  of  the  purchase  not  exceeding  911, 
and  on  the  11th  of  January,  1806,  the  plaintiff  paid  him  *A5L  28. 
giving  a  receipt  for  that  sum,  as  the  balance  due. 

The  valuations  produced  in  evidence  varied  from  7512.  to  1501. 
The  charges  of  misrepresentation,  &c.  not  being  supported  by 
any  evidence,  were  abandoned  at  the  Bar.  The  receipt,  given 
upon  the  purchase,  appeared  to  be  for  100/.  paid. 
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Sir  Samuel  Romillyy  Mr.  Leach,  and  Mr.  Daniel,   for  the 
plaintiff : 

The  relief  is  sought  upon  this  ground ;  that  a  solicitor  has 
obtained  from  his  client  a  bargain  at  about  one-seventh  part  of 
the  value.  If  this  were  defended  as  a  gratuity,  a  solicitor 
cannot,  while  his  bill  for  business  done  is  depending,  take  a 
gratuity  from  the  client.  It  is  however  not  put  upon  that 
ground,  but  as  a  right,  created  by  contract.  Circumvention  is 
not  imputed  to  the  defendant :  but  he  was  a  professional  man, 
dealing  with  his  client  for  property;  not  making  a  valuation 
directly ;  but  valuations  passing  under  his  immediate  inspection ; 
the  property,  though  undoubtedly  saleable,  of  a  very  peculiar 
nature,  giving  great  advantage  to  a  professional  man,  dealing 
with  a  foreigner,  ignorant  in  what  mode  the  sale  was  to  be 
effected.  A  professional  man,  though  he  may  purchase  from 
his  client,  is  bound  to  represent  the  value  to  him  truly.  The 
defendant  did  not  state  the  value  expressly ;  but  permitted  his 
client  to  conceive,  that  it  did  not  exceed  1001.  It  is  impossible 
to  add  to  the  definition  given  by  your  Lordship  in  the  case  of 
Gibson  V.  Jeye8,\  of  the  duty  of  an  attorney  dealing  with  his 
client ;  and  this  case  must  be  decided  upon  the  principles  there 
stated. 


[  306  ]  J/r.  Richards,  Mr.  Hart,  and  Mr.  Boteler,  for  the  defendant : 

The  effect  of  sustaining  this  bill  must  be,  that  a  solicitor 
cannot  purchase  from  his  client  under  any  circumstances,  where 
the  value  is  liable  to  the  least  doubt.  How  is  it  possible  in  any 
of  these  cases  to  say  without  any  doubt,  that  the  sum  given  is  a 
fair  price ;  the  valuation  depending  upon  life,  and  these  calcula- 
tions upon  such  a  subject  so  constantly  baffled  by  nature  ?  The 
health  of  the  party,  a  circumstance  of  the  utmost  importance 
with  reference  to  the  character  of  the  contract,  as  fair  or  un- 
conscientious, is  never  taken  into  consideration  by  these  calcu- 
lators ;  nor  is  the  principle,  upon  which  the  calculation  is  made, 
intelligible. 

In  this  case  the  incumbent  was  at  the  age  of  forty-eight,  in 
perfect  health,  with  the  prospect  of  a  long  life.    The  rule  is  to 

t  0  B.  B.  295  (6  Yes.  266)  ,*  Wood  y.  Doumes,  ante,  p.  160. 
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be  applied  to  the  existing  case,  not  as  a  general  rule  of  ethics. 
The  subject  of  contract  was  a  subject  of  fair  speculation;  in 
truth  a  lottery  ticket,  the  advantage  depending  entirely  upon 
the  event.  Though  there  is  no  pretence  of  influence,  there  is 
no  doubt,  that  the  plaintiff  intended  to  give  some  advantage 
to  the  defendant.  The  elicit  chose  to  act  for  himself,  upon 
his  own  judgment;  not  calling  upon  the  attorney  to  act  for 
him  upon  that  subject ;  and  had  offered  it  to  several  persons. 
Here  is  no  confidence  placed  in  the  solicitor,  disabling  him  to 
contract.  It  is  proved,  that  the  plaintiff,  so  far  from  relying 
on  the  defendant's  advice  as  to  the  prudence  of  his  contracts, 
was  in  the  habit  of  forming  his  own  estimates  ;  employing  him 
merely  in  carrying  them  into  execution.  The  general  pro- 
positions in  Gibson  v.  Jeyes  were  used  with  reference  to  the 
strong  and  peculiar  circumstances  of  that  case. 

Sir  Samuel  RomiUyy  in  reply : 

The  Court  is  required  to  act  upon  general  principles  in  a  case, 
comprising  these  few  facts ;  an  attorney,  no  bill  delivered,  and 
permitting  his  client  to  suppose  his  debt  to  be  more  than  it 
really  was,  purchases  from  him  at  a  great  undervalue :  the 
consideration  not  paid  in  money,  but  by  writing  off  that  amount 
from  the  bill.  The  accident  of  the  incumbent's  death  increasing 
the  value,  led  the  plaintiff  to  inquire  into  the  value  at  the  time 
of  the  sale,  and  upon  the  result  of  that  inquiry  to  file  the  bill. 
The  rule  laid  down  in  Gibson  v.  Jeyes  cannot  be  understood  as 
confined  to  the  circumstances  of  that  case.  It  does  not  occur  in 
the  judgment ;  but  is  an  abstract  proposition,  stated  by  the 
Court,  interrupting  the  argument  to  lay  down  a  general  rule. 

When  the  plaintiff  represented  his  intention  to  sell  this 
property  for  the  purpose  of  discharging  the  large  debt  he 
supposed  himself  to  owe  to  the  defendant,  was  not  the  latter 
bound  by  his  duty  to  communicate  the  small  amount  of  that 
debt,  and  not  to  permit  him  to  proceed  under  that  erroneous 
conception,  that  it  was  necessary  by  those  means  to  satisfy  a 
debt,  which  in  fact  he  did  not  owe?  These  calculations  are 
made  upon  a  view  most  unfavourable  to  the  plaintiff;  consider- 
ing the  life  to  be  perfectly  good ;  and  taking  for  the  next  successor 
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the  youngest  life :  viz.  at  the  age  of  twenty-four,  the  earliest 
capable  of  priest's  orders. 

The  Lord  Chancellor: 

If  the  case,  represented  by  this  bill,  was  supported  by  admission 
or  evidence,  it  would  be  impossible  to  ^maintain,  that  the 
plaintiffs  are  not  entitled  to  relief ;  as,  whatever  may  be  the 
conclusion  with  regard  to  the  capacity  to  purchase  of  a  person, 
having  acted  in  the  relation  of  an  attorney,  and  who,  if  not 
continuing  so  to  act,  had  by  means  of  his  transactions,  while 
holding  that  character,  acquired  at  the  expense  of  his  client  a 
knowledge  of  his  property,  the  rule  is  clear,  if  the  attorney 
in  the  course  of  his  client's  transactions  had  acquired  a  know- 
ledge of  the  value  of  the  property,  which  the  client  had  not ; 
and  with  that  knowledge  made  a  representation,  and  a  proposal 
to  purchase,  as  of  a  certain  value,  that,  which  he  knows  to  be 
of  much  higher  value  ;  undertaking  to  make  that  representation, 
knowing  the  value,  or  as  if  he  knew  it :  the  duties,  attached  to 
that  relation,  requiring  him  not  to  make  it,  unless  he  knew 
the  value.  There  could  be  no  doubt  therefore  upon  the  relief, 
if  the  defendant  knew  at  the  time  of  this  contract,  that  this 
interest  was  worth,  I  do  not  say  750/.,  but  materially  more  than 
the  sum  of  100/.,  represented  by  him  as  its  full  worth,  and 
proposed  as  the  price ;  so  conducting  himself  in  conversation 
and  demeanor  as  to  lead  these  parties,  ignorant  of  the  value,  to 
confide  in  that  representation,  which  he  either  knew  to  be  false, 
or  rashly  made,  not  knowing  it  to  be  true. 

Cases  of  this  description  more  than  any  other  impose  upon 
the  Court  the  direct  duty  of  giving  the  most  accurate  attention 
to  the  real  circumstances :  the  relief  being  required  sometimes 
upon  misconduct  and  fraud,  bearing  particularly  hard  upon 
moral  character,  in  other  instances  not  upon  such  grounds,  but 
on  that  degree  of  negligence  in  the  performance  of  duty,  which 
is  sufficient  to  defeat  transactions  arising  out  of  that  negligence. 
It  is  due  to  this  defendant  to  say,  that  there  is  no  evidence 
whatever  in  support  of  the  bill,  except  what  *is  to  be  collected  as 
to  the  value,  and  an  exhibit  by  one  witness  to  prove  the  connection 
of  attorney.    The  imputation  of  imposition  and  misrepresenta- 
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tion  is  therefore  abandoned  at  the  Bar ;  and  that  was  absolutely 
necessary  upon  the  circumstances ;  which  are  shortly  these. 

Mr.  Beckingham,  entitled  to  the  first  presentation,  had 
presented  himself.  At  the  time  of  this  transaction  he  was 
forty-eight,  very  healthy,  as  likely  to  live  as  any  person  of  his 
years,  on  whose  life  any  one  would  have  purchased  an  annuity : 
the  person  next  entitled  a  lady  advanced  in  years ;  and  her 
intention,  as  it  appears,  known  at  the  time  to  present  a  boy 
aged  fourteen,  if  capable  of  taking;  as  was  probable.  It  is 
clearly  proved,  that  with  regard  to  the  plans,  surveys  and 
valuations,  of  thai  property,  which  was  to  be  the  subject  of 
partition,  other  persons  were  employed ;  and  the  defendant  was 
to  prepare  the  deeds  of  partition :  a  circumstance  affording  no 
farther  inference,  than  that  it  was  likely  he  would  from  that 
employment  gain  some  knowledge  of  the  valuations  the  others 
were  to  make ;  and  might  therefore  form  some  probable  conjecture 
upon  the  value  of  the  advowson ;  taking  it,  that  the  lands  to  be 
divided  were  in  that  parish.  Upon  the  question  of  fraud 
Houghton's  evidence  is,  though  not  conclusive,  very  material ; 
that  knowing  the  incumbent  to  be  a  sound  life,  and  the  intention 
of  the  person  entitled  to  the  next  presentation,  he,  though  owner 
of  the  manor,  would  not  have  given  lOOZ.  It  was  afterwards 
offered  to  Taylor.  At  that  time  the  plaintiff  must  have  supposed, 
that  he  had  something  more  valuable  to  sell  than  it  afterwards 
proved.  His  notion,  that  Mrs.  Denward's  representative  would 
not  have  been  entitled  to  the  next  turn,  does  not  appear  to  have 
been  then  displaced,  and  he  was  willing  then  to  part  with  his 
interest  in  exchange  for  two  or  there  acres,  the  value  of  which 
is  not  ascertained. 

There  is  no  evidence  of  conduct  as  to  representation,  except 
the  answer ;  by  which  the  defendant  states,  that  he  knew  nothing 
of  the  value  ;  and  would  not  have  given  1501.  for  the  purchase  ; 
that  his  connection  by  marriage  with  one  of  the  coparceners, 
a  relation  of  the  plaintiff,  led  to  the  offer  by  the  plaintiff  to  him ; 
denying,  that  any  proposal,  or  any  representation  whatever  of 
the  value,  came  from  him ;  and  that  he  told  the  plaintiff,  his 
bill  was  above  1002. ;  an  awkward  circumstance,  as  alleged  in 
the  bill ;  which  the  answer  represents  thus ;  that  the  plaintiff 
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said,  a  good  deal  of  money  must  be  due  to  him,  from  \\rhich  it 
might  be  deducted.  In  that  month  of  August  there  was  not 
lOOZ.  due  to  him.  It  stood  upon  the  conversation  without  any 
agreement  in  writing.  There  is  nothing  in  the  deeds,  which 
were  settled  by  an  eminent  conveyancer,  but  what  is  quite  of 
course ;  and  when  they  were  executed,  in  November,  there  was 
not  lOOL  due.  The  circumstance,  that  they  were  permitted 
to  sign  a  receipt  for  lOOZ.  as  money  paid,  which  was  to  be 
discharged  by  a  deduction  from  the  bill  of  costs  not  of  that 
amount,  that  sum  being  understood  to  be  paid  by  an  attorney, 
the  receipt  witnessed  by  two  other  attomies,  and  no  voucher 
passing,  is  a  subject  of  regret.  At  the  execution  of  the  con- 
veyance the  sum  due  was  911. :  business  then  in  progress  soon 
carried  it  beyond  1001. ;  and  between  that  year  1808  and  1806 
it  reached  1451. 

The  value  of  the  next  turn  after  the  death  of  Beckingham, 
and  on  account  of  the  incapacity  of  young  Gregory  the  presenta- 
tion of  a  person  at  the  age  of  sixty,  which  in  consequence  of 
those  events  is  estimated  at  between  3  and  4,000/.,  cannot  affect 
a  contract,  made  before  those  circumstances  existed ;  and  though, 
it  is  true,  the  rights  of  presentation  might  have  *been  exchanged, 
it  is  straining  too  much  to  require  a  purchaser  to  look  to  that, 
as  a  probable  event. 

In  January,  1806,  when  they  came  to  a  settlement  of  the 
account,  the  defendant's  bill  being  then  145/.,  and  the  items 
all  certainly  very  reasonable,  the  facts  as  to  the  bill  and  its 
amount  at  different  periods  were  before  the  plaintiff;  and  he 
paid  the  balance,  deducting  the  sum  of  100/.,  the  price  of  his 
interest  in  the  church :  that  transaction  taking  place  2i  years 
after  the  conveyance ;  and  with  all  the  observations  due  to  the 
inaccuracy  attending  the  receipt,  and  the  omissions  to  notice  it, 
when  the  transaction  was  closed,  it  is  too  much  to  lay  hold  of 
that  circumstance,  which,  though  known  so  long,  up  to  the 
period  of  filing  the  bill,  is  not  adverted  to  in  the  pleadings. 

It  is  said  for  the  defendant,  that  this  was  a  subject  of  no  fixed 
value;  that  the  Court  has  no  means  of  judging  of  it;  that  it  is 
like  a  lottery  ticket ;  and  the  usual  arguments  upon  annuities 
and  reversionary  interests  are  resorted  to.    It  is  fairly  observed. 
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that,  to  get  at  the  value,  the  subject  is  looked  at  by  the  plaintiff 
Id  the  worst  view ;  that  the  incumbent,  of  the  age  of  forty-eight, 
is  to  be  regarded  as  an  excellent  life ;  that  upon  the  next  turn  a 
clerk  at  the  lowest  age  capable  of  taking  will  be  presented ; 
patting  every  thing  in  the  most  unfavourable  light.  I  am  aware 
of  the  difficulty  of  being  right  in  the  article  of  value  upon  these 
subjects ;  the  calculations  upon  which  always  surprised  me  :  but 
the  jurisdiction  has  been  so  long  exercised,  that  it  cannot  now 
be  declined.  The  effect  of  declining  it  would  go  to  this  extent ; 
that,  if  such  an  interest  had  been  conveyed  upon  trust  to  sell  at 
the  best  and  most  reasonable  price,  and  the  trustee  had  himself 
purchased  it,  the  Court  *could  not  inquire,  whether  he  had  given 
the  best  and  most  reasonable  price. 

The  valuations  differ  considerably.  The  highest,  750Z.  is 
reduced  by  the  lowest  to  150Z. ;  and,  supposing  the  defendant  is 
to  be  considered  as  the  attorney,  I  am  not  prepared  to  say,  that 
a  deficiency  of  one-third  of  the  value,  connected  with  a  plain 
breach  of  duty,  and  the  other  circumstances,  would  not  be  suffi- 
cient to  set  aside  the  purchase :  but,  considering  him  as  bound 
to  get  the  most  that  could  be  obtained,  the  inquiry,  how  much 
any  particular  person  would  choose  to  give  for  such  a  subject,  is 
not  an  accurate  mode  of  ascertaining  the  value  ;  which  cannot 
depend  on  what  individuals  might  from  particular  views  be 
induced  to  give ;  not  offering  what  in  a  sense  may  be  called  the 
market  price  of  such  property.  I  cannot  take  into  consideration, 
that  the  defendant  did  not  make  charges,  to  which  he  was 
entitled ;  that  forming  no  part  of  the  contract. 

This  however  cannot  be  represented  as  the  case  of  a  defendant 
proved  to  have  known  the  value,  and  of  a  plaintiff  ignorant  of  it, 
to  whom  the  other  made  the  proposal.  On  the  contrary  it  is 
proved,  that  the  plaintiff  made  the  proposal :  the  defendant 
denies,  that  he  knew  the  value :  and  there  is  no  proof,  that  he 
knew  it :  but,  though  there  is  some  proof  in  support  of  the 
assertion  in  the  answer,  that  the  plaintiff  knew  the  value,  and 
acknowledged  that  he  did,  the  result  of  all  the  evidence  is,  that 
he  was  equally  ignorant  of  it. 

That  reduces  the  case  to  a  state  of  facts,  not  represented  by 
these  pleadings,  which  would  raise  a  question  of  considerable 


M019TES« 
QUIEU 

r. 

SAKDT& 


[  •312  ] 


206 


1811.    CH.    18  VESEY,  312—814. 


[r.b. 


AIOVTES- 

QUIEU 

V, 

Sandys. 
[  *S13  ] 


r  •au  ] 


importance :  an  attorney,  connected  with  his  client  in  different 
matters,  some  past,  some  depending,  takes  a  conveyance  of  part 
of  the  client's  property,  as  a  ^purchaser,  in  part  discharge  of  a 
bill  of  costs  not  at  that  time  delivered :  the  money,  the  consider- 
ation for  the  purchase,  exceeding  the  amomit  due  at  that  time, 
but  less  than  the  bill  was  likely  to  be  at  the  final  settlement ; 
and  it  was  settled  afterwards,  in  January,  1806,  partly  upon  the 
ground  of  this  purchase,  and  the  balance  by  payment  in  money. 
This  is  not  a  gift  to  an  attorney,  a  reward,  taken  by  him,  beyond 
the  amount  of  his  bill,  for  service  done ;  not  therefore  within 
those  cases,  which  have  wisely  established  a  principle,  that 
would  reach  the  transaction,  had  it  been  admitted  or  proved, 
that  the  defendant  took  this  conveyance,  before  his  bill  was 
delivered,  as  a  reward  for  service  done  as  an  attorney :  viz.  that 
an  attorney  shall  not  take  from  his  client  a  gift  or  reward,  while 
standing  in  that  relation,  the  connection  between  them  subsisting 
with  the  influence  attending  it ;  though  the  transaction  may  be 
as  righteous  as  ever  was  carried  on ;  that  the  connection  must, 
as  in  the  instance  of  guardian  and  ward,!  be  bond  fide  dissolved, 
before  he  can  take  any  thing  beyond  his  regular  fees.  On  the 
other  hand,  there  is  no  authority  establishing,  nor  was  it  ever 
laid  down,  that  an  attorney  cannot  purchase  from  his  client  what 
was  not  in  any  degree  the  object  of  his  concern  as  attorney ;  the 
client  making  the  proposal,  himself  proposing  the  price,  no  con- 
fidence asked  or  received  in  that  article,  and  both  ignorant  of 
the  value.  Under  such  circumstances  he  is  not  the  attorney  in 
hue  re ;  and  therefore,  not  being  under  any  duty  as  attorney  to 
advise  against  the  act,  he  may  be  the  purchaser. 

This  bill  is  not  filed  upon  that  ground;  not  charging  the 
defendant  with  taking  this  property  as  a  gift  *or  a  reward  for 
services  past  or  future ;  but  seeking  to  set  aside  the  purchase 
upon  this  ground  ;  that  the  defendant  by  means  of  an  employ- 
ment, in  which  he  is  not  proved  to  have  been  engaged,  had 
gained  a  knowledge  of  the  value;  and  with  that  knowledge, 
which  the  client  had  not,  made  a  representation  of  the  value  to 
him ;  who,  confiding  in  that  representation,  made  the  proposal  ; 
which  has  its  origin  therefore  from  a  representation  made  with 

t  Hatch  V.  HaUh,  7  R.  E.  195  (9  Ves.  292). 
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knowledge  on  one  side  and  ignorance  on  the  other.  Such  is  the 
natare  of  the  case  apon  this  record.  It  does  not  appear  to  me, 
that,  the  fact  can  be  established,  which  would  raise  the  question 
upon  the  other  view  of  the  case;  which,  if  more  distinctly 
brought  forward,  could  not,  I  think,  be  substantiated;  and 
though  the  transaction  as  to  the  receipt  was  very  incorrect,  it 
would  be  far  too  much  to  give  relief  upon  those  circumstances, 
which  are  not  made  a  ground  of  complaint  upon  the  record. 

Upon  the  whole,  therefore,  the  facts  of  this  case  do  not  afford 
a  sufficient  ground  for  relief:  but  I  shall  dismiss  this  bill 
without  costs. 
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Possession  taken  by  an  intending  lessee  without  the  consent  of  the  CJRANT,  M.R. 
owner  may  be  treated  as  an  act  of  part  performance  of  a  parol  agreement  j^q^q  Ghan- 
for  a  lease,  if  subsequently  acquiesced  in  by  the  owner. 

Agreement  for  a  fair  and  just  rent  to  be  ascertained  by  arbitration  is 
not  too  uncertain.    The  Ck)urt  can  ascertain  the  fair  rent  by  enquiry. 

The  bill  stated,  that  in  1799  the  defendant  agreed  to  let  to  the 
plaintiff,  and  the  plaintiff  to  take  from  him,  several  premises  and 
lands  in  the  neighbourhood  of  Brighton  for  a  term  of  twenty-one 
years  from  the  29th  of  September,  1799,  at  a  fair  and  just  annual 
rent,  to  be  fixed  and  ascertained  by  two  indifferent  persons,  the 
one  to  be  chosen  by  the  plaintiff,  the  other  by  the  defendant, 
with  liberty  to  the  arbitrators  in  case  of  their  differing  to  choose 
one  or  more  umpires ;  and  the  taxes  of  such  premises  and  the 
necessary  repairs  of  the  same  during  such  term  were  to  be  borne 
by  the  tenant. 

The  bill  farther  stated,  that  at  Christmas,  1799,  the  plaintiff 
entered ;  and  has  continued  in  possession  upon  the  faith,  that 
such  lease  would  be  made ;  has  cultivated  as  tenant  for  twenty- 
one  years  ;  and  been  at  considerable  expense  in  manuring,  &c. ; 
that  in  part  performance  of  the  agreement  he  paid  the  taxes, 
incurred  since  his  occupation ;  and  in  farther  pursuance  and 
execution  of  the  agreement  the  plaintiff  and  defendant  proceeded 

t  See  per  Lord  Kingsdown,  Bamsden  v.  Dyson  (1886)  L.  E.  1  H.  L.  129, 
171. 
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to  the  choice  of  arbitrators  to  appoint  the  rent ;  and  agreed  to 
enter  into  bonds  of  arbitration.  The  bill  then  alleging,  that  the 
defendant  refuses  to  sign  arbitration  bonds,  and  the  arbitrators 
refuse  to  proceed,  unless  such  bonds  are  signed,  prayed  *a 
specific  performance  of  the  agreement,  and  an  injunction  against 
an  ejectment. 

The  defendant  by  his  answer  stated,  that  the  lands,  adjacent 
to  Brighton,  have  of  late  considerably  increased,  and  are  still  in- 
creasing, in  value ;  and  therefore  it  is  the  general  and  almost 
invariable  custom  for  land-owners  in  that  vicinity,  when  they 
grant  leases  for  a  term  of  years,  to  insert  a  clause  authorizing 
them  at  any  time  during  the  continuance  of  such  term  to  take 
back  any  part  of  the  lands  demised  on  condition  of  paying  to  the 
tenant  the  fair  value  of  the  crops  then  growing,  and  a  proi^er 
compensation  for  the  ploughings  and  amendments  done  thereto 
or  thereon,  as  is  usual  in  similar  cases  in  that  part  of  the 
country ;  and  it  was  understood,  that  any  lease  to  be  executed 
should  contain  a  clause  to  the  effect  above  set  forth  ;  admitting 
the  agreement  to  enter  into  bonds  of  arbitration  to  fix  the  rent 
upon  the  condition  aforesaid ;  denying  knowledge  of  the  expen- 
diture, &c. ;  and  insisting  upon  the  Statute  of  Frauds. 

The  bill  proceeded  also  upon  a  paper,  as  a  WTitten  agreement ; 
but,  that  paper  being  without  date  and  signature,  and  the  answer 
insisting,  that  it  was  delivered,  not  as  constituting  agreement, 
but  merely  as  a  schedule  of  the  premises  intended  to  be  let,  and 
to  enable  the  arbitrators  to  fix  the  rent,  was,  as  an  agreement  in 
writing,  abandoned. 

Sir  Samuel  Romilhj  and  Mr.  Wear,  for  the  plaintiff,  relied 
on  the  parol  agreement,  as  proved  and  in  part  performed. 


Mr.  Leach  and  Mr.  Wingfieldy  for  the  defendant : 

[  ♦330  I  It  is  not  settled,  that  mere  delivery  of  possession  ^amounts  to 

a  part-performance.  The  true  question  is,  whether  the  posses- 
sion has  been  so  dealt  with,  that  the  effect  of  refusing  to  proceed 
is  fraud.  The  possession,  taken  by  the  plaintiff  without  the 
defendant's  consent,  cannot  be  considered  as  taken  under  the 
agreement.    The  agreement  proved  varies  essentially  from  that 
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stated  in  the  bill ;  which  is  framed  upon  an  agreement  in  writ-  Qbeoobt 
ing ;  and  states  a  term,  not  noticed  by  the  witness,  that  the  hiqhkll. 
plaintiff  should  pay  the  taxes  and  do  the  necessary  repairs.  The 
agreement,  stated  by  the  plaintiff's  evidence,  omitting  the  clause 
of  resumption,  is  not  the  agreement  actually  entered  into  by  the 
parties.  The  case  of  Milnes  v.  Qery  f  has  settled,  that  this  Court 
will  not  substitute  a  person  to  make  the  valuation  of  the  property 
sold  instead  of  the  person  agreed  upon  by  the  parties ;  and  is  a 
decisive  authority,  that  the  Court  cannot  appoint  the  arbi- 
trators. 

Sir  Samuel  RomiUy,  in  reply,  contended,  that  there  was  no 
material  variation  from  the  agreement  stated  in  the  bill.  The 
allegation  as  to  the  repairs  and  taxes  to  be  borne  by  the  tenant 
is  merely  the  expression  of  that  which  the  law  would  imply: 
even  tenant  from  year  to  year  being  bound  to  repair.  The 
plaintiff's  possession  can  only  be  referred  to  the  agreement :  and 
that  possession  taken  under  an  agreement  is  part-performance  is 
now  settled  doctrine. 

The  Masteb  of  the  Bolls  : 

The  bill  in  this  cause  seeks  the  specific  execution  of  a  parol 
agreement  for  a  lease  for  twenty-one  years  of  lands  near 
Brighthehnstone.  The  defendant  resists  the  execution  upon 
various  grounds  :  first,  that  the  ^agreement,  stated  by  the  bill,  is  [  ^331  ] 
not  the  same  as  that,  deposed  to  by  the  plamtiff's  witnesses : 
secondly,  that  the  agreement,  deposed  to  by  the  plaintiff's  wit- 
nesses, is  not  the  agreement  really  entered  into  by  the  parties  : 
thirdly,  that,  supposing  it  well  proved,  there  was  no  part-per- 
formance ;  as  the  possession,  which  it  is  admitted  the  plaintiff 
has  had,  was  taken  without  the  defendant's  consent;  and 
therefore  is  not  to  be  considered  as  taken  under  the  agreement : 
lastly,  some  difficulty  is  suggested  with  regard  to  the  mode  in 
which  the  rent,  which  was  to  be  fixed  by  persons  chosen  by  the 
parties,  but  which  never  was  so  fixed,  is  now  to  be  ascertained. 

As  to  the  first  objection,  the  bill  in  stating  the  agreement  adds 
a  term   not  noticed  by  the  witness,  who  was  present  at  the 

t  9  B.  B.  307  (14  Ves.  400). 
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ciBiooBT  making  of  it ;  that  the  plaintiff  should  pay  the  taxes  and  do  the 
MioHELu  necessary  repairs  ;  and  it  is  contended,  that  this  is  a  substantial 
variation  from  the  agreement  stated  and  proved  :  but,  when  it  is 
considered,  that  this  is  an  admission  by  the  plaintiff  against 
himself  of  an  obligation  beyond  what  this  witness  proves  him  to 
have  undertaken,  and  secondly,  that  it  is  immaterial,  whether 
that  term  was,  or  was  not,  expressed,  as  the  tenant  must  without 
any  stipulation  pay  taxes,  and  do  necessary  repairs,  I  do  not 
think,  that  the  agreement  stated  is  by  this  addition  substantially 
different  from  that  proved.  The  other  variations  insisted  on  are 
merely  verbal :  not  affecting  in  the  slightest  degree  the  sense  or 
substance  of  the  contract. 

It  was  then  said,  that  the  agreement  the  defendant  entered 
into  was,  not  for  an  absolute  lease  for  twenty-one  years,  but  with 
liberty  to  him  to  resume  the  whole  or  any  part  of  the  land,  at 
any  period,  when  he  should  think  proper.  The  question  upon 
that  is,  whether  the  evidence  for  the  plaintiff  is  sufficient  to  pre- 
332  ]  vail  against  *the  defendant's  oath  ;  which  was  supposed  to 
receive  some  confirmation  from  the  evidence  of  Wood ;  who  says, 
that  some  days  after  the  agreement  the  defendant  informed  him 
in  the  presence  of  the  plaintiff  and  Philcox,  that  the  defendant 
had  reserved  to  himself  the  right  to  sell  any  part  of  the  land,  at 
any  time,  on  making  a  deduction  from  the  rent,  or  to  that  effect : 
but  there  the  witness  stops:  he  does  not  say,  what  was  the 
demeanour  of  the  plaintiff;  whether  he  assented  to  this  state- 
ment or  contradicted  it;  or  was  silent.  The  declaration  of  a 
party  is  no  evidence  for  himself,  except  so  far  as  it  is  acquiesced 
in  by  the  other  party ;  and  for  any  thing  that  appears  this 
declaration  may  have  been  met  by  a  direct  contradiction.  There 
is  therefore  no  confirmation  of  the  answer  from  such  testimony. 
Against  the  answer  upon  this  point  there  is  the  evidence  of 
Gregory,  the  witness  who  was  present  when  the  agreement  was 
made ;  who  says,  he  was  called  upon  to  notice  the  terms  of  it ; 
and  he  positively  swears,  that  it  was  not  in  any  manner  under- 
stood, expressed  or  agreed,  that  the  defendant  was  to  be  at 
liberty  to  take  back  or  resume  any  part  of  the  lands  upon  any 
terms.  Philcox  says,  the  defendant  informed  him  and  Wood, 
that  he  had  let  the  premises  for  twenty-one  years  to  the  plain- 
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tiff;  and  did  not  inform  them  of  any  clause  for  his  resuming  any  Gregory 
part  of  the  land  for  building,  or  for  any  other  purpose.  There  is  miohell. 
farther  what  appears  to  me  an  extremely  strong  piece  of  evidence 
against  the  defendant  upon  this:  viz.  a  paper,  which  it  is 
admitted,  he  drew  out  to  serve  as  a  memorandum  to  the  valuers 
in  ascertaining  the  rent.  In  that  paper  he  states  the  agreement 
to  have  been  for  a  lease  for  twenty-one  years ;  and  does  not  say 
any  thing  of  a  resumption  in  any  case,  or  upon  any  terms.  If 
the  agreement  had  really  been  that  the  lease  should  be  de- 
terminable at  his  pleasure,  that  was  fuU  as  important  a  cir- 
comstance  for  communication  to  the  ^valuers  as  the  mere  [  *333  ] 
possible  duration  of  the  lease  for  twenty-one  years,  if  he  should 
permit  it ;  as  it  cannot  be  supposed,  that  the  same  rent  would  be 
set  apon  a  lease  at  will  and  a  lease  for  twenty-one  years  absolute. 
I  think  therefore,  that  the  evidence  for  the  plaintiiF  greatly  out- 
weighs the  assertion  of  a  different  agreement  in  the  answer. 

It  is  said,  however,  that  the  possession  was  taken  without  the 
defendant's  consent ;  and  consequently  is  not  to  be  considered  as  a 
possession  under  the  agreement.  The  plaintiff  had  no  other  title 
to  possess  the  land ;  and  therefore  his  possession  is  primd  facie  to 
be  referred  to  the  agreement.  As  to  the  defendant's  allegation, 
that  it  was  without  consent,  besides  that  it  seems  to  be  disproved 
by  Gregory  and  Philcox,  I  do  not  conceive,  that  the  defendant  is 
now  at  liberty  to  say,  it  was  a  possession,  that  had  no  reference 
to  the  agreement ;  as  he  permitted  the  plaintiff  to  remain  in 
possession,  and  to  make  expenditure  upon  the  land  for  eight 
years,  before  he  brought  an  ejectment.  He  must  have  known, 
that  the  expenditure  was  made  upon  the  faith  of  the  agreement ; 
and  I  cannot  now  permit  him  to  turn  round,  and  say,  the  plain- 
tiff has  been  possessing  merely  as  a  trespasser  :  as  he  must  be, 
if  his  possession  is  not  to  be  referred  to  the  agreement.  The 
non-payment  of  rent  is  accounted  for  by  the  circumstance,  that 
the  rent  was  not  fixed  in  the  manner  stipulated  by  the  agree- 
ment. After  it  was  known,  that  the  arbitrators  had  not  fixed 
any  rent,  and  that  none  of  the  other  means,  provided  by  the 
agreement,  were  resorted  to,  the  defendant  still  acquiesced  in  the 
plaintiff's  retaining  possession  of  these  lands.  That  is  a  case  in 
which  the  failure  of  the  arbitrators  to  fix  the  rent  can  never 
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obboobt  affect  the  agreement.  It  is  in  part  performed ;  and  the  Court 
MiuHELL.  must  find  some  means  of  completing  its  execution;  as  I  have 
[  *334  ]  already  said,  the  plaintiff  is  not  to  be  ^considered  as  a  trespasser. 
Some  rent  he  must  pay :  the  amount  must  be  fixed  in  some 
other  mode ;  and  it  seems  to  me,  that  it  should  be  ascertained 
by  the  Master,  without  sending  it  to  another  arbitration ;  which 
might  possibly  end  in  the  same  way. 

A  specific  execution  of  this  agreement  must  therefore  be 
decreed :  the  Master  to  ascertain,  what  in  1799  would  have  been 
the  fair  rent  of  these  premises  upon  a  lease  for  twenty-one  years 
from  that  year ;  and  I  do  not  see,  how  I  can  exempt  the  defen* 
dant  from  the  payment  of  the  costs. 


1811.  COLLINSON  V.  1 

^^''"  (18  Vesey,  353—355.) 

Kldon,  L.C.  Writ  of  ne  eocetU  regno,  on  affidavit  of  infonnation,  received  from 

[  353  ]  persons  of  the  defendants  family,  that  they  were  about  to  go  to  the  Isle 

of  Man. 

Prayer  for  the  writ  of  ne  exeat  regno  in  the  bill  not  essential;  nor 
affidavit  of  the  debt,  established  by  the  Master's  report,  absolutely 
confirmed. 

A  MOTION  was  made  for  a  writ  of  ne  exeat  regno  against  the 
defendant,  on  an  affidavit,  not  by  the  plaintiff,  but  another,  to 
belief  of  the  defendant's  intention  to  quit  the  kingdom,  upon 
information,  received  from  two  persons  of  his  family,  that  they 
were  about  to  go  to  the  Isle  of  Man.  The  bill  did  not  pray  the 
writ ;  nor  was  there  an  affidavit  of  the  debt ;  but  it  appeared  by 
the  Master's  report  absolutely  confirmed. 

Mr.  Bell  in  support  of  the  motion  : 

[  3.>4  ]  ♦     ♦    This  application  is  made  upon  an  affidavit,  not  by  the 

plaintiff,  but    another    person,   of    firm  belief,   upon    positive 

t  This   writ    is   now   apparently  Debtors  Act,  1870,  or  the  Debtors 

applicable   only  to    such   equitable  Acts,  1869  and  1878.    See  Colverum 

debts  as  would  (if  they  were  legal  v.  Bloomfield  (1885)  29  Gh.  D.  341, 

debts)  render  the  defendant  liable  to  54  L.  J.  Ch.  817,  52  L.  T.  478. — 

arrest  either  under  the  Absconding  O.  A.  S. 
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information  from  two  branches  of  the  defendant's  family,  that     Colliksok 

mm 

they  are  going  to  the  Isle  of  Man.  !_. 

It  is  not  necessary,  though  usual,  that  the  bill  should  pray  the 
writ;  Loyd  v.  CardyA  In  Ex  parte  Brunkerl  it  was  refused 
without  a  bill  filed ;  but  the  ground  was,  that  the  application 
was  not  properly  a  subject  of  equitable  jurisdiction,  but  in  aid  of 
the  law;  and  sought  the  effect  of  execution  before  judgment. 
The  intention  to  go  abroad  may  arise  in  the  progress  of  a  cause ; 
and  this  is  that  case.  There  is  no  affidavit  of  the  debt ;  but  the 
Master's  report,  which  is  absolutely  confirmed,  is  quite  sufficient. 

The  Lord  Chancbllor  : 

As  to  the  latter  point  the  authorities  referred  to  leave  no 
doubt ;  nor  should  I  have  had  much,  if  no  authority  had  been 
mentioned.  When  this  prerogative  writ  came  to  be  applied  as  a 
civil  process,  it  would  have  been  an  extraordinary  exercise  of 
jurisdiction  to  refuse  it  merely  as  not  prayed  in  a  stage  of  the 
proceedings,  when  there  was  no  pretence  for  praying  it.  If, 
when  the  bill  was  filed,  the  defendant  did  not  intend  to  leave  the 
kingdom,  it  would  have  been  highly  improper  to  pray  the  writ. 
A  groundless  suggestion,  that  the  defendant  means  to  abscond, 
^would  press  too  harshly  ;  and  would  also  operate  to  create  the  [  *3o5  ] 
very  mischief  which  the  Court,  permitting  the  motion  without 
notice,  means  to  prevent.  The  omission  to  pray  the  writ 
therefore  forms  no  objection. 

The  other  point  has  frequently  embarrassed  me;  but  there  ai-e 
cases,  in  which  the  Court  appears  to  have  regarded,  and  acted 
upon,  the  nature  of  the  information  and  belief.  The  information 
is  in  this  instance  given  by  persons  of  the  defendant's  family ; 
who  therefore  could  not  be  brought  forward  to  make  an  affidavit; 
and  the  circumstance,  that  the  party  has  not  made  the  affidavit, 
has  not  been  considered  an  objection. 

The  Master's  report,  absolutely  confirmed,  is  quite  sufficient, 
without  an  affidavit  of  the  debt. 

The  writ  was  granted. 

t  P*e.  Oh.  171.  J  3  P.  Wms.  312. 
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1811.  CHAMBEES  v.  BRA.ILSFOED.t 

Feb^T^}.  (Ijj  Veeey,  368—375.) 

JiolU  Court,  DcviBO  in  remainder  to  "  the  said  T.  B.  for  life,"  and  after  his  decease 

Grant,  M.K.  to  **the  said  T.  B.  son  of  my  nephew  S."  and  his  heirs.    A  nephew  of 

j  3g^  1  the  same  name  **  T.  B."  not  being  before  mentioned,  and  in  every  other 

instance  the  devisee  being  pointed  out  by  reference  and  particular 
description  of  the  degree  of  rolationship,  the  great-nephew  held  to  be 
intended  in  both  limitations. 

Bequest  of  accumulated  fund  from  real  and  personal  estate,  when  tho 
legatee  attains  twenty-one,  upon  his  death  under  that  age  a  resulting 
trust  for  the  respective  representatives. 

Devise,  when  the  devisee  attains  twenty-one,  a  resulting  trust  for  the 
heir  until  that  period;  and  by  the  previous  death  of  the  devisee  the 
remainder  accelerated. 

Samuel  Brailsford,  by  his  will,  dated  the  7th  of  February, 
1792,  directing  his  debts  to  be  paid,  and  *  *  after  some 
legacies,  &c.  the  testator  gave  ''  unto  Samuel  Brailsford,  (second 
son  of  my  nephew  Samuel  Brailsford),  when  he  shall  attain  the 
age  of  twenty-one  years,"  all  his  sums  of  money  and  securities, 
surplus  of  rents,  &c. ;  but  if  the  said  Samuel  Brailsford  the 
younger  should  die  before  he  attains  the  age  of  twenty-one  years, 
the  testator  gave  the  above  legacy  to  and  amongst  the  sisters  of 
the  said  Samuel  Brailsford  the  younger,  if  any  there  should  be, 
and  as  tenants  in  common,  equally,  share  and  share  alike,  as 
they  attain  the  age  of  twenty-one  years. 

The  testator  then  devised  all  his  freehold,  copyhold^  and  real, 
[  *36y  ]  estates  whatsoever  and  wheresoever,  to  his  brother  *John 
Brailsford  and  two  others,  their  heirs,  &c.  upon  trust,  that 
"  Thomas  Brailsford  the  younger,  son  of  my  nephew  Samuel 
Brailsford,  shall  enter  upon"  all  his  freehold  and  copyhold 
estates  in  the  counties  of  Nottingham  and  Derby,  when  he 
attains  the  age  of  twenty-one  years,  to  hold  for  and  during  the 
term  of  his  natural  life;  and  from  and  after  his  decease  unto  and 
to  the  use  of  the  first-born  son  of  the  body  of  the  said  "Thomas 
Brailsford,  son  of  my  nephew  Samuel  Brailsford,"  and  the  heirs  of 
the  body  of  such  first-born  son ;  and  for  default  of  such  issue,  to 
the  use  of  "  my  brother  John  Brailsford  "  and  his  assigns,  for 
and  during  the  term  of  his  natural  life  ;  and  after  his  decease,  to 

t  Andrew  v.  Andrew  (1875)  1  Ch.  D.  410,  45  L.  J.  Ch.  232,  34  L.  T.  82. 
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the  use  of   "the  said  Samuel  Brailsford,   son  of  my  nephew    Ciiambkks 

Samuel  Brailsford/'  his  heirs  and  assigns,  for  ever ;  and  as  to  brailsford. 

all  the  residue  of  his  freehold  and  copyhold  estates  in  the 

county  of  Lincoln  or  elsewhere,  subject  as  aforesaid,  in  trust, 

that  "the  said  Samuel  Brailsford,  son  of  my  nephew  Samuel 

Brailsford,  shall  enter  upon  the  same,"  and  also  upon  all  his 

lead  mines,  &c.  in  the  counties  of  York  and  Derby,  when  he 

attains  the  age  of  twenty-one  years,  to  hold  for  and  during  the 

tenn  of  his  natural  life ;    and  from  and  after  his   decease, 

then  in  trust  as  to  all  his  freehold  and  copyhold  estates  in 

the  said  county  of  Lincoln,  and  all  his  said  mines,  &c.  to  the 

use  of  the  first-bom  son  of  the  body  "of  the  said   Samuel 

Brailsford,  the  son  of  my  nephew,  Samuel  Brailsford,  and  the 

heirs  of  the  body  of  such  first-bom  son  ;  and  for  default  of  such 

issue  to  the  use  of  my  said  brother  John  Brailsford  and  his 

assigns,  for  and  during  the  term  of  his  natural  life ;  and  from 

and  after  his  decease  to  the  use  of  the  said  Thomas  Brailsford 

and  his  assigns,  for  and  during  the  term  of  his  natural  life,  and 

after  his  decease  to  the  use  of  the  said  Thomas  Brailsford,  son  of 

my  nephew  Samuel  Brailsford,  his  heirs  and  assigns  for  ever." 

The  testator  died,  leaving  John  Brailsford,  his  only  surviving  [  370  ] 
brother;  who  died  soon  afterwards  without  issue.  Another 
brother,  Thomas,  died  in  the  testator's  life,  leaving  two  children, 
Thomas  and  Samuel.  The  latter,  who  was  the  nephew  mentioned 
in  the  will,  died  in  the  testator's  life,  leaving  two  sons,  Thomas 
and  Samuel,  the  great  nephews  mentioned  in  the  will,  both 
infants  at  the  testator's  death,  and  no  daughters.  Thomas  the 
great  nephew,  attained  the  age  of  twenty-one  in  October,  1808  ; 
and  his  brother  Samuel  died  in  March  1809,  at  the  age  of  twenty, 
unmarried. 

The  bill  was  filed  in  September,  1809,  by  the  trustees  and 
executors  to  have  the  will  established,  &c. 

Thomas  Brailsford  the  elder,  the  testator's  nephew,  claimed  as 
heir  at  law  and  customary  heir,  being  the  eldest  son  of  the 
testator's  eldest  brother;  submitting,  that  all  the  rents  and 
profits  and  accumulation  from  the  freehold  and  copyhold  estates 
devised  in  the  counties  of  Nottingham  and  Derby  were  undis- 
posed of   from  the  testator's  death  to   the  time  of  Thomas 
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Ohambebs  Brailsford's,  the  great  nephev,  attaining  the  age  of  twenty-one ; 

BRAIL8F0BD.  ^^^^  that  all  the  rents  and  profits,  and  accumulation  from  the 
estates  in  Lincolnshire,  &c.  and  the  lead  mines,  from  the  death 
of  the  testator  to  that  of  his  great  nephew  Samuel  were  also 
undisposed  of ;  claiming  also,  as  the  only  surviving  nephew  and 
next  of  kin,  such  part  of  the  personal  estate  as  was  undisposed 
of ;  and  submitting,  that  he  is  entitled  to  an  estate  for  life  in  the 
freehold  and  copyhold  estates  in  the  county  of  Lincoln,  &c.  and 
the  lead  mines. 

The  answer  of  Thomas  Brailsford  the  younger,  the  great 
i  *3'^  ]  nephew  of  the  testator,  insisted,  that  on  his  attaining  *the  age 
of  twenty-one  he  became  entitled  to  the  estates  in  the  counties  of 
Nottingham  and  Derby  for  life,  and  upon  the  death  of  his  brother 
Samuel  to  the  residue  of  the  estates  in  the  county  of  Lincoln, 
&c.  and  the  lead  mines,  &c. ;  and  is  also  entitled  to  the  rents  of 
the  last>mentioned  estates  and  mines  accrued  since  the  death  of 
his  brother ;  and  that  by  the  words  "  the  said  Thomas  Brails- 
ford  "  he  was  meant,  and  not  Thomas  Brailsford  the  nephew,  t 

Mr.  Leach  and  Mr,  Roots,  for  the  defendant,    Thomas 
Brailsford  the  elder : 

As  to  the  real  estates  the  question  is,  what  interest  the  heir 
takes  for  want  of  disposition  in  the  interval,  terminated  by  the 
majority  of  one  devisee  and  the  death  of  the  other :  as  to  the 
personal  estate,  what  is  meant  by  "  surplus  of  rents."  There  is 
nothing  in  the  antecedent  part  of  the  will,  that  explains  those 
words ;  but  from  the  subsequent  part  it  may  be  collected,  that 
they  mean  the  surplus,  after  satisfying  the  other  bequests  of  the 
will.  The  rents  of  the  estates  first  devised,  to  accrue  before 
Thomas  attains  twenty -one,  are  no  where  given  in  that  part  of 
the  will :  they  are,  therefore,  part  of  the  surplus  rents,  with  which 
the  testator  meant  to  form  his  accumulating  fund.  As  to  the 
other  class  of  estates,  what  are  the  surplus  rents?  He  gives  no 
interest,  until  Samuel  Brailsford  attains  twenty-one ;  therefore, 

t  This  ^int  was  decided  in  favour  2  Mer.  25,  but  it  is  thought  unneoes- 

of  the  great- nephew,  and  was  aflGLrmed  sary  to  preserve  that  portion  of  the 

on  Appeal  by  Lord  Eldon,  L.  C,  as  original  report  which  deals  with  the 

reported  in  19  Yes.  652,  and  also  in  point. — O.  A.  S. 
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ontil  thai  period  ihe  heir  takes  this  property  also  as  undisposed    Chambers 
of ;  DO  trust  being  declared  except  that,  which  is  not  to  take   brailj^pobp. 
effect,  until  the  devisee  attains  twenty-one.    Against  this  it  must 
be  contended,  that  upon  his  death  the  subsequent  remainders 
were  accelerated,  and  take  effect  from  that  period.    The  person 
to  contend  that  is  Thomas  Brailsford,  the  great  nephew,  the 
devisee  of  the  other  estates  *in  which  he  is  to  take  nothing  until       [  *372  ] 
his  age  of  twenty-one ;  and  this  construction  would  give  him  an 
interest  in  these  estates  before  that  age.     The  limitation  to  the 
sisters  however  is  decisive ;  who,  by  this  construction,  accelerat- 
ing the  remainder  over,  would  take  nothing  under  this  gift  of 
the  same  accumulated  fund  that  Samuel  was  to  take  when 
twenty-one.    The  effect  is,  therefore,  a  trust,  not  commencing 
before  the  age  of  twenty-one ;  and  therefore  the  surplus  rents 
are  undisposed  of  until  that  period.     *     *     * 

Sir  Samuel  RamiUy  and  Mr.  Betty  for  Thomas  Brailsford,  the 
great  nephew,  gave  up  the  question  as  to  the  estates  of 
Nottingham  and  Derby ;  contending,  as  to  the  other  estates,  that 
Thomas  became  entitled  upon  the  death  of  Samuel,  at  whatever 
time  that  event  might  happen.  The  testator  intended  to  give 
some  surplus  rents  for  some  period ;  but  how  can  it  be  inferred, 
that  he  meant  the  rents  until  Samuel  should  be  twenty-one? 
Until  that  period  the  sisters  would  have  been  entitled  by  express 
disposition. 


The  Masteb  of  the  Bolls  [after  disposing  of  the  point  referred       Feb,  ii. 
to  in  the  note,  ante^  p.  216  continued] : 

With  regard  to  the  period,  from  which  Thomas  Brailsford  [  374  ] 
was  to  take  the  rents  and  profits  of  the  estates  devised  to  Samuel 
for  life,  it  is  clear  he  took  a  vested  remainder  subject  to  the 
precedent  estates;  and,  when  they  determined,  the  remainder 
mast  vest  in  possession,  unless  specially  suspended.  If  the 
testator  had  contemplated  the  event,  that  has  happened,  he 
probably  might  have  postponed  Thomas  Brailsford's  enjoy- 
ment of  the  rents  and  profits  of  the  Lincolnshire  estate,  as  he 
had  postponed  his  enjoyment  of  the  estate,  of  which  he  is  the 
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Chambers  first  taker :  bat  the  testator  has  not  done  that ;  and  there  is  no 
BRAIL8F0RD.  probabiUtj,  that  he  would  have  postponed  Thomas's  enjoyment, 
not  only  until  he  himself  should  have  attained  twenty-one,  but 
also  until  the  period,  at  which  his  younger  brother  Samuel 
would,  if  he  had  lived,  have  attained  that  age.  It  is  argued  by 
[  *«'^75  ]  implication,  that  it  must  have  been  intended  *to  suspend  the 
possession ;  for,  as  the  rents,  until  Samuel  should  attain  twenty- 
one,  would  have  made  part  of  that  accumulated  fund,  which  he 
would  have  taken  at  that  age ;  and  as  the  sisters  of  Samuel,  if 
there  were  any,  were  in  the  event  of  his  death  under  twenty-one 
to  take  precisely  the  same  legacy,  that  he  would  have  taken,  if 
he  had  attained  that  age,  it  follows,  that  the  rents  and  profits 
must  notwithstanding  his  death  under  twenty-one  go  into  this 
fund  :  else  his  sisters  would  not  have  had  the  same  legacy  that 
he  would  have  taken.  This  clause,  however,  only  specifies  the 
subject  of  the  bequest,  comprehending,  among  other  articles,  the 
surplus  rents ;  but  it  is  from  other  parts  of  the  will  that  we  must 
discover  what  were  to  be  reckoned  surplus  rents.  Samuel  would 
have  taken  the  surplus  rents  accruing  in  his  minority ;  so  would 
his  sisters :  but  it  does  not  follow,  that  all,  that  would  have  been 
surplus  rents  in  his  time,  would  after  his  death  be  so.  That 
depends  upon  the  disposition  of  the  testator ;  according  to  which 
after  the  death  of  Samuel  there  were  no  surplus  rents. 

In  the  events,  that  have  happened,  the  accumulated  fund  is 
undisposed  of.  Such  part  as  is  real  estate  must  go  to  the  heir 
at  law  ;  and  such  part  as  is  personal  property  to  the  next  of  kin. 


1811.  OSBOKNE  V.   WILLIAMS.t 

"^"^-  ^-  (18  Vesey,  379—384.) 

JhtlU  Ctmrt.  The  rule,    **  In  pari  delicto  mdior  est  conditio  possideiitiB,^^  admits 

Grant,  M.K.  degrees  of  guilt  as  between  persons  concurring  in  the  same  criminal  act. 

^  * '    ^  The  bill  stated,  that  John  Osborne  was  in  the  year  1800  owner 

of   The  Diana,  employed  in  his  Majesty's  service  by  the  Post 

t  Daifies  v.  London  and  Pronncial  T.  478 ;  Kearley  v.  Thomson  (1890) 
Marine  hisurance  Company  (1878)  8  24  Q.  B.  Diy.  742,  59  L.  J.  Q.  B. 
Ch.  D.  469,  47  L.  J.  Ch.  611,  38  L.      288,  63  L.  T.  150. 
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Office  as  a  packet ;  and  that  upon  his  application  the  officers  of  Osbobne 
the  Post  OflSce  promised,  that,  if  he  would  convey  the  vessel  to  Williams. 
his  son  George  Frederick  Osborne,  they  would  appoint  the  son 
commander  of  the  packet  in  the  room  of  his  father.  Accordingly, 
by  indenture,  dated  the  1st  of  July,  1800,  John  Osborne  in 
consideration  of  8002.  secured  by  bond,  sold  the  packet  to  George 
Frederick  Osborne ;  and,  that  assignment  being  duly  registered, 
the  father  was  superseded,  and  the  son  appointed  to  the 
command. 

The  bill  farther  stated,  that  John  Osborne  afterwards  prevailed 
on  his  son  to  let  him,  the  father,  take  the  profits,  promising  to 
allow  his  son  2002.  per  annum  by  way  of  salary  as  the 
commander;  which  agreement  was  entered  into  without  the 
privity  of  the  Post-Master-General ;  and  is  contrary  to  the 
regulations  of  the  Post  Office,  illegal,  and  void ;  that  by  a 
memorandum  in  writing,  dated  ♦the  12th  of  November,  1808,  [  *380  ] 
John  Osborne^  in  consideration  of  the  affection  he  bore  his  son, 
gave  up  to  him  the  full  enjoyment  of  all  the  privileges,  &c.  of  the 
packet ;  and  the  son  engaged  to  hire  her  at  the  rate  of  40/.  per 
month  from  Christmas  next ;  but  notwithstanding  such  agree- 
ment John  Osborne  continued  to  receive  the  profits. 

Both  parties  being  dead,  the  bill  was  filed  against  the  executors 
of  the  father  by  the  widow  and  executrix  of  the  son ;  insisting, 
that  the  sale  in  July,  1800,  was  valid;  and  the  subsequent 
agreement,  that  the  father  should  have  the  profits,  and  the  son 
only  a  salary,  was  void,  as  being  contrary  to  the  policy  of  the 
Registry  Acts,!  and  also  as  the  fraud  upon  the  post  office,  and 
against  public  policy ;  and,  if  that  agreement  was  binding,  yet 
the  son  was  the  owner  at  law,  and  the  plaintiff,  the  widow, 
had  married  him,  and  the  other  plaintiff  consented  to  the 
marriage,  and  given  a  portion,  upon  the  father's  assurance,  that 
the  son  should  take  the  whole  profits;  therefore,  any  private 
agreement  to  prevent  the  effect  of  the  legal  conveyance  was  a 
fraud,  and  void,  as  against  the  plaintiff;  impeaching,  as 
erroneous,  an  account  in  March,  1805,  as  signed  by  the  son,  not 
as  being  allowed,  but  intended  only  to  verify  the  credit  side. 

The  bill  prayed  a  declaration,  that  George  Frederick  Osborne 

t  Stat.  26  Geo.  III.  c.  60 ;  stat.  34  Geo.  m.  c.  68. 
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08B0BXE     vas  entitled  to  the  veseel,  and  her  earnings  and  profits,  from  the 
Williams.     Ist  of  July,  1800 ;  that  the  alleged  agreement  in  derogation  of 
Buch  right  was  illegal  and  void ;  and  that  the  account  made  out 
is  not  binding  as  a  stated  account ;  and  that  an  account  may  be 
taken  upon  the  footing  of  such  declaration,  &c. 
[  ^381  ]  The  answer  stated  an  agreement  on  the  24th  of  May,  ^1800, 

previous  to  the  appointment  of  the  son,  that  in  consideration  of 
the  father's  resigning  his  command,  allowing  the  son  20M. 
a-year,  and  defrayihg  the  whole  expense  of  every  kind,  that  the 
vessel  might  incur,  the  son  should  give  up  to  him  all  the  profits 
and  earnings  in  as  full  a  manner  as  if  he  had  continued  in  the 
command ;  and  in  case  he  should  in  future  be  inclined  to 
relinquish  to  his  son  the  profits,  then  upon  the  son's  paying  to 
him  the  full  appraised  value  of  the  vessel,  with  her  stores,  &c. 
the  agreement  to  be  void. 

The  answer  farther  stated,  that  notwithstanding  the  instru- 
ment of  the  1st  of  July,  1800,  they  continued  to  act  under  the 
previous  articles  until  the  5th  of  January,  1804;  from  which  time 
the  son  agreed  to  take  the  vessel  on  hire  at  402.  a-month;  and  on 
the  6th  of  July  following  agreed  to  purchase  her  from  his  father 
for  800Z. ;  and  from  that  time  only  was  considered  the  sole 
owner;  submitting,  that  the  agreement  of  1800  was  not  illegal  or 
void,  being  for  valuable  consideration,  viz.  the  father's  resigning 
the  command  in  favour  of  his  son,  relinquishing  thereby  his 
claim  to  a  considerable  allowance  for  superannuation.  The 
answer  insisted  on  the  account  as  settled  and  signed. 

The  cause,  having  been  argued,  stood  for  judgment : 

The  Master  of  the  Bolls  [after  holding  that  the  agreement 
was  illegal  and  not  enforceable  by  the  father,  continued  as 
foUowsl : 

[  382  ]  Courts  both  of  law  and  equity  have  held,  that  two  parties  may 

concur  in  an  illegal  act  without  being  deemed  to  be  in  all 
repects  in  pari  delicto.  I  consider  this  agreement  as  sub- 
stantially the  mere  act  of  the  father.  He  put  up  to  sale  a 
situation,  which  the  young  man  would  naturally  be  desirous  of 
obtaining,  and  could  obtain  only  upon  the  terms  prescribed  by 
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his  father.    In  the  case  of  Morris  v.  M'CuUock  t  the  parties      Osbobne 


«. 


were  more  independent  of  each  other ;  yet  the  money  paid  was  Williams. 
decreed  to  be  returned.  In  Ooldsmith  v.  Bruning,l  a  marriage 
brocage  case,  the  party  obtaining  money  by  the  sale  of  her 
inflnence,  must  have  been  considered  as  more  criminal  than  the 
purchaser ;  for  she  was  decreed,  first,  at  the  Bolls,  and  after- 
wards upon  appeal,  to  refund  the  sum,  which  she  had  received. 
There  is  no  case,  calling  in  question  that  decision.  Lord  Thur- 
Low,  indeed,  in  Neville  v.  Wilkinson  §  seems  to  have  thought, 
that  in  all  ^cases,  where  money  was  paid  for  an  illegal  purpose,  [  ^388  ] 
it  might  be  recovered  back ;  observing,  that  **  if  courts  of  justice 
mean  to  prevent  the  perpetration  of  crimes,  it  must  be,  not  by 
allowing  a  man,  who  has  got  possession,  to  remain  in  possession, 
but  by  putting  the  parties  back  to  the  state,  in  which  they  were 
before." 

It  is  however  unnecessary  in  the  present  case  to  lay  down  so 
broad  a  rule.  These  parties  are  not,  I  think,  in  pari  delicto  by 
entering  into  this  iUegal  agreement.  It  was  not  confirmed,  if 
indeed  it  admitted  confirmation,  by  signing  the  account  in  March, 
1805. 

The  account  must  therefore  be  taken,  as  if  George  Osborne 
had  been  from  the  beginning  the  actual  owner  of  the  packet,  and 
entitled  to  all  its  earnings.  As  the  plaintiff  chooses  to  open  the 
account,  the  defendants  are  not  bound  by  any  deductions,  which 
they  agreed  to  make,  if  they  can  establish  a  right  to  the  sums 
deducted.     ♦    ♦    ♦ 

t  Amb.  432.  t  1  ^-  Ca.  Ab.  89. 

S  1  Br.  0.  0.  543;  see  547,  8. 
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1811.  FORBES  V.  MOFFATT.t 

^^9'  MOFFATT  V.  HAMMOND. 

Itolh  Court.  (18  Veaey,  384-3M.) 

Gbant,  M.R.  ^  mortgage  is  not  merged  by  vmion  with  the  fee,  where  such  merger 

{  384  ]  would  be  prejudicial  to  the  owner. 

Where,  as  in  most  instances,  it  is,  with  reference  to  the  party  himself, 
of  no  sort  of  use  to  have  a  charge  on  his  own  estate,  it  will  sii^  without 
some  act  by  him  to  keep  it  on  foot. 

Entry  of  the  devisee,  having  also  a  mortgage,  presumed  to  be  hn 
devisee,  if  no  trace  appears  of  any  of  the  steps  usually  taken  by  n 
mortgagee  to  get  into  possession. 

The  owner  of  a  charge  taking  the  estate  by  devise  is  not,  as  a  condition 
of  keeping  it  up,  called  on  to  repudiate  the  estate.  His  election  is,  not 
to  take  tiie  charge  or  the  estate,  but  whether,  taking  the  estate,  he 
means  the  charge  to  sink,  or  continue  distinct. 

By  indentures  of  lease  and  release,  dated  the  7th  and  8th  of 
April,  1785,  reciting  the  will  of  Andrew  Mofiatt,  that  the  sam  of 
27,000/.  was  due  to  his  estate  from  Aaron  MofEatt ;  and  that 
James  Moffatt  and  Hindman,  the  executors  of  Andrew,  had 
[  ^383  ]  agreed  to  lend  the  ^farther  sum  of  12,000Z.  upon  a  mortgage  of 
all  the  estates  of  Aaron  Moffatt  in  Jamaica :  to  secure  both  the 
said  sums,  John  Moffatt,  the  brother  of  Aaron,  being  a  party, 
and  agreeing  to  postpone  a  debt  of  18,000/.,  due  to  him  by 
Aaron,  to  the  said  intended  advance  of  12,000/.  in  consideration 
of  the  said  sum  of  12,000/.,  and  to  enable  the  executors  of 
Andrew  Moffatt  to  obtain  an  immediate  security  for  the  said  debt 
of  27,000/.,  Aaron  Moffatt  with  the  consent  of  John  Moffiatt  con- 
veyed to  James  Moffatt  and  Hindman,  and  their  heirs,  the  plan- 
tation of  Blenheim,  &c.  and  all  other  the  estates  of  Aaron  Moffatt 
in  Jamaica,  subject  to  the  payment  of  the  sum  of  12,000/. :  and 
the  same  estates  were  conveyed  to  James  Moffatt,  Hindman,  and 
John  Moffatt,  and  their  heirs,  subject  to  the  said  mortgage  for 
12,000/.,  and  to  a  proviso  for  redemption  on  payment  to  James 
Moffatt  and  Hindman  of  27,000/.,  and  to  John  Moffatt  of  13,000/. 

Aaron  Moffatt  died  in  1797 ;  having  by  his  will,  dated  in 
1795,  given  all  his  property,  real  and  personal,  to  his  brother 
John  Moffatt ;  and  appointed  him  sole  executor.  John  Moffiatt 
died  in  1807,  intestate  and  without  issue. 

t  PatUn  V.  Bond  (1S89)  60  L.  T.  583,  585. 
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The  bill  in  the  first  cause  was  filed  by  Forbes  and  Elizabeth  Fobbbs 
Moffatt,  executors  of  James  Mo£fatt,  the  sundving  execator  of  moffatt. 
Andrew;  praying  an  account  as  to  the  mortgage  for  27,000Z., 
and  a  foreclosure ;  charging,  that  John  Moffatt,  taking  posses- 
sion ander  the  will  of  Aaron,  became  the  absolute  owner  of  the 
premises ;  that  his  mortgage  was  thereby  extinguished ;  and, 
the  charge  of  12,000{.  being  paid,  the  27,000Z.  was  the  only  sub- 
sisting mortgage. 

The  defendant   Sarah   Moffatt,   the  widow  of  John,  by  her 
answer  insisted  upon  the  mortgage  for  18,000Z.  *as  still  subsist-       [  *38G  ] 
ing ;  and  prayed  a  sale,  and  an  application  of  the  produce  to  the 
two  mortgages  pari  passu. 

The  bill  in  the  other  cause  was  filed  by  Sarah,  the  widow  of 
John  Moffatt,  and  by  his  next  of  kin,  against  the  plaintiffs  in  the 
first  cause,  and  against  Elizabeth  Hammond  and  Martha 
Bayard,  the  next  of  kin  of  John  Moffatt,  and  his  co-heiresses  at 
law,  in  whom  the  legal  estate  was  vested  under  the  first  mort- 
gage ;  praying  an  account  with  reference  to  the  sum  of  1S,000Z. 
and  a  foreclosure. 

The  acts  of  John  Moffatt,  from  which  his  intention  not  to  con- 
sider himself  a  mortgagee  was  collected,  were  possession  taken 
upon  the  death  of  Aaron;  considerable  expenditure  upon  the 
estate,  and  the  sale  of  some  parts ;  the  payment,  as  executor  of 
his  brother,  of  5,000Z.,  on  the  mortgage  account,  generally, 
without  distinction  of  the  two  mortgages ;  that  sum  exceeding  by 
about  500Z.  the  balance  in  his  hands  from  the  produce  of  the 
real  estate:  on  the  other  hand,  the  registry  of  the  mortgage 
deed  in  Jamaica,  after  the  death  of  Aaron,  was  relied  on  by  the 
personal  representatives  ;  and  accounts  kept  of  the  annual 
supplies  and  produce  of  the  estate,  entitled  "  the  estate  of  Aaron 
Moffatt,  deceased,  in  account  current  with  John  Moffatt." 

The  bill  in  the  second  cause,  alleged,  that  the  mortgage  deed 
was  not  recorded  in  the  island  of  Jamaica  until  after  the  deach 
of  Aaron  Moffatt  at  his  request ;  that  the  estates,  sold  by  John 
Moffatt,  were  not  named  or  considered  by  him  as  part  of  the 
security ;  and  that  the  sum  of  5,000Z.  was  paid  only  in  part  of 
the  arrears  «due.  The  answer  relied  on  the  general  words,  as 
comprising  all  the  estates  in  the  security. 
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roBBia  Mr.  Martin  and  Mr.  Trower,  for  the  representatiTes  of 

MoFFATT.     Andrew  Moffatt,  plaintiffs  in  the  first  cause :  Mr.  Leach  and  Mr. 

[  387  ]       Home,  for  the  co-heiresses  at  law  of  John  Mofiiatt ;  Sir  Arthur 

Piggott,  Sir  Samuel  RomiUy,  Mr.  Heald,  and  Mr.  Raithby,  for 

the  other  parties,  claiming  his  personal  property.    *    *    * 

AMff.  9.       The  Mastbb  of  the  Bolls  : 

r  ^f^  ^  Under  the  circumstances  of  this  case  the  question  arises 

between  the  real  and  personal  representatives  of  John  Moffatt ; 
whether  the  mortgage  for  the  sum  of  money,  due  to  him,  is  to  be 
considered  as  still  subsisting ;  in  which  case  his  personal  repre- 
sentatives  are  entitled  to  it ;  or  is  extinguished  by  the  union  of 
the  characters  of  owner  and  mortgagee  in  John  Mofihtt ;  or  by 
any  acts,  done  by  him,  after  he  became  owner. 

It  IS  very  clear,  that  a  person,  becoming  entitled  to  an  estate, 
subject  to  a  charge  for  his  own  benefit,  may,  if  he  chooses,  at 
once  take  the  estate,  and  keep  up  the  charge.  Upon  this  subject 
a  court  of  equity  is  not  guided  by  the  rules  of  law.  It  will  some- 
times hold  a  charge  extinguished,  where  it  would  subsist  at  law ; 
and  sometimes  preserve  it,  where  at  law  it  would  be  merged. 
The  question  is  upon  the  intention,  actual  or  presumed,  of  the 
person,  in  whom  the  interests  are  united.  In  most  instance  it 
is,  with  reference  to  the  party  himself,  of  no  sort  of  use  to  have 
a  charge  on  his  own  estate  ;  and,  where  that  is  the  case,  it  will 
be  held  to  sink,  unless  something  shall  have  been  done  by  him 
to  keep  it  on  foot. 
r  •SOI  ]  The  first  consideration  therefore  is,  whether  John  *Moffatt 

has  done  any  thing  to  determine  that  election  which  he  un* 
doubtedly  had  ;  if  not,  the  question  will  be  upon  the  pre- 
sumption of  law  under  the  circumstances  of  the  case.  It  is  dis* 
puted  between  the  real  and  personal  representatives,  whether 
John  Moffatt  took  possession  in  his  character  of  owner  or  of 
mortgagee.  It  must,  I  think,  be  taken,  that  he  entered  as 
devisee.  There  is  no  trace  of  any  of  the  steps,  that  a  mortgagee 
takes  to  get  in  possession.  He  sold  parts  of  the  estates,  which, 
though  not  specifically  named  in  the  mortgage,  were  included 
in  it  by  general  words ;  and  as  to  his  keeping  an  account  with 
Aaron  Moffiatt's  estate,  and  therein  crediting  the  produce  of  the 


VOL.  XI.]  1811.    CH.     18  VESEY,  391—392.  2i5 

devised  estates,  he  could  not  with  propriety  do  otherwise ;  for  as      Fobbes 
they  were  subject  to  Aaron  Moffatt's  debts,  the  account  must     moffatt. 
have  been  kept,  until  the  debts  were  paid.    But  this,  I  appre- 
hend, goes  no  way  towards  the  decision  of  the  question. 

The  owner  of  a  charge  is  not,  as  a  condition  of  keeping  it  up, 
called  upon  to  repudiate  the  estate.  The  election  he  has  to 
make,  is  not,  whether  he  will  take  the  estate  or  the  charge ;  but, 
whether,  taking  the  estate,  he  means  the  charge  to  sink  into  it ; 
or  to  continue  distinct  from  it.  The  circumstance  that  John 
Mofifatt  caused  the  mortgage  deed  to  be  registered  in  Jamaica 
was  relied  on  by  the  personal  representatives,  as  shewing  an 
intention  to  keep  the  charge  on  foot ;  but  the  co-heirs  say,  that 
as  the  mortgage  to  Andrew  Moffatt's  estate  was  included  in  the 
same  deed,  it  was  the  duty  of  John,  as  surviving  trustee,  to 
register  it  for  the  benefit  of  the  cestuia  que  trusts. 

It  is  impossible  to  determine,  upon  which  motive  he  acted : 
bat  I  think  this  weighs  something  in  favour  of  the  personal 
representatives  ;  for,  though  the  deed,  containing  both  mort- 
gages, mast  have  been  registered,  as  it  stood,  *yet,  if  acting  [  *392  ] 
merely  for  the  benefit  of  the  owners  of  the  27,000Z.  mortgage,  he 
might  have  entered  some  memorandum  on  the  record,  signifying 
that  the  other  mortgage  no  longer  subsisted.  It  is  hardly  to  be 
supposed  he  could  wish  publicly  to  represent  his  estate  as  more 
heavily  burthened  than  he  really  meant  it  to  be. 

The  real  representatives  rely  on  the  payment  of  5,000Z. 
generally,  without  any  apportionment  of  that  sum  between  the 
two  mortgages.  This  appears  to  have  been  within  about  5002. 
the  whole  balance  at  that  time  in  his  hands  from  the  produce  of 
the  real  estate ;  and  the  argument  is,  that,  as  he  did  not  appor- 
tion that  sum  between  the  two  mortgages,  he  must  have  con- 
sidered his  own  mortgage  as  no  longer  subsisting.  That,  how- 
ever, is  far  from  being  a  necessary  conclusion.  He  paid  the 
8am,  and  took  the  receipt,  as  executor  of  his  brother.  The 
whole  estate,  real  and  personal,  being  in  his  own  hands,  it 
woald  not  occur  to  him  formally  to  set  apart  the  same  propor- 
tion of  his  own  debt,  that  he  paid  to  others.  From  his  paying 
the  interest  of  another  mortgage  it  cannot  be  inferred  that  he 
meant  to   abandon  his  own.      John  Mofiiatt*s  acts    therefore 
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[  'SSS  ] 


fumiBh  no  conclusive  evidence  of  actual  intention  on  the  subject 
of  this  mortgage. 

With  regard  to  presumptive  intention,  it  was  evidently  most 
advantageous  to  John  Moffatt,  that  this  mortgage  should  be  kept 
on  foot ;  for  otherwise  he  would  have  given  priority  to  the  other 
mortgage  and  all  the  debts  of  his  brother.  The  reasonable  pre- 
sumption therefore  is,  that  he  would  choose  to  keep  the  mort- 
gage on  foot.  Where  no  intention  is  expressed,  or  the  party  is 
incapable  of  expressing  any,  I  apprehend  the  Court  considers 
what  is  most  advantageous  to  him.  Upon  that  principle  it  was 
held  in  Thomas  v.  Kemish,^  that  the  charge  should  *not  sink; 
as  that  was  for  the  advantage  of  the  infant ;  who,  having  attained 
the  age  of  nineteen,  had  made  a  nuncupative  will,  devising  all, 
that  was  in  her  power  to  devise,  to  her  mother.  This  could  be  of 
no  avail,  as  an  election  by  the  infant ;  for  she  could  make  none. 
Her  interest  must  have  been  the  ground  of  the  decision. 

[The  Masteb  of  the  Bolls  then  referred  to  some  of  the 
earlier  cases  on  the  subject,  and  concluded  by  holding  that  the 
mortgage  for  13,000/.  must  be  considered  as  still  subsisting  for 
the  benefit  of  John  Moffatt*s  personal  representatives.] 


1811. 
Dfit,  18. 

Kldon,  L.C. 

[429] 


BEANDON  V.  EOBINSON.J 

(18  Veeey,  429—435.) 

Property  may  be  limited  to  a  man,  to  go  over  on  a  certain  event,  as 
bankruptcy :  but,  while  his  property,  it  must  be  subject  to  the  incidents 
of  property,  and  therefore  to  debts. 

Trust  to  pay  the  dividends  from  time  to  time  into  the  proper  hands  of 
a  man,  or  on  his  proper  order  or  receipt,  subscribed  with  his  own  hand, 
that  they  shoi^d  not  be  grantable,  transferable,  or  otherwise  assignable 
by  way  of  anticipation  of  any  unreceivod  payment,  or  any  part  thereof : 
on  his  decease  the  principal  to  be  paid  to  such  persons  as  in  a  course  of 
administration  would  become  entitled  to  his  personal  estate,  and  as  if  it 
had  been  his  personal  estate,  and  he  had  died  intestate.  An  interest  for 
life  in  the  dividends,  assignable  under  a  commission  of  bankruptcy: 
with  a  limitation  over  of  the  principal  to  those  entitled  under  the 
Statute  of  Distributions. 

The  bill  stated,  that  Stephen  Goom  by  his  will,  dated  the  1st 
of  August,   1808,   devised  and  bequeathed  to  the  defendants 

t  2  Vem.  348.  176,  57  L.  J.  Ch.  634,  58  L.  T.  581. 

t  In  re  Dugdale  (1888)  38  Ch.  D. 
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Robinson  and  Davies  all  his  real  and  personal  estates  upon  trust     Brakdox 
to  sell ;  and  to  divide  or  otherwise  apply  the  produce  to  the  use    robix«on. 
of  all  and  every  his  child  or  children,  living  at  his  decease,  in 
equal  proportions ;  deducting  from  the  share  of  Thomas  Goom 
the  sum  of  500!.,  which  had  been  advanced  to  him ;  and  from 
the  share  of  William  Goom  what  should  be  due  from  him  to  the 
testator  at  his  decease :  the  said  sums,  so  to  be  deducted,  to  be 
divided  equally  among  the  other  children  ;  and  he  declared  his 
will,  that    the    said    several    legacies,    shares,    and    eventual 
interests,  of  such  of  the  legatees  as  at  the  time  of  his  decease 
should  have  attained  the  age  of  twenty-one  should  be  considered 
as  vested  interests ;  and,  if  there  should  be  but  one  survivor, 
upon  trust  to  pay  and  transfer  the  same  unto  such  only  sur- 
vivor, his  or  her  executors,  &c.  for  his  or  her  own  use,  subject 
nevertheless  to  such  directions  as  after  mentioned  in  respect  to 
the  shares  or  interests  of  such  of  the  said  legatees  as  were 
females,  and  also  in  respect  to  the  share  and  interest  of  the  said 
Thomas  Goom;  and  he  directed,  that  the  eventual  share  and 
interest  of  his  said  son  Thomas  Goom,  of  and  in  his  estate  and 
effects,  or  the  produce  thereof,  should  be  laid  out  in  the  public 
funds  or  in  government  ^securities  at  interest  by  and  in  the      [  ^430  ] 
names  of  his  said  trustees,  &c.  during  his  life ;  and  that  the 
dividends,  interest,  and  produce,  thereof,  as  the  same  became 
due  and  payable,  should  be  paid  by  them  from  time  to  time  into 
his  own  proper  hands,  or  on  his  proper  order  and  receipt,  sub- 
scribed with  his  own  proper  hand,  to  the  intent  the  same  should 
not  be  grantable,  transferable,  or  otherwise  assignable,  by  way  of 
anticipation  of  any  unreceived  payment  or  payments  thereof,  or 
of  any  part  thereof ;  and  that  upon  his  decease  the  principal  of 
such  share,  together  with  the  dividends  and  interest  and  produce 
thereof,  should  be  paid  and  applied  by  his  trustees  or  executors, 
their  heirs,  executors,  &c.   unto  and  amongst  such  person  or 
persons  as  in  a  course  of  administration  would  become  entitled 
to  any  personal  estate  of  his  said  son  Thomas  Goom,  and  as  if 
the  same  had  been  personal  estate  belonging  to  him,  and  he  had 
died  intestate. 

The  bill  farther  stated,  that  after  the  death  of  the  testator  his 
son  Thomas  Goom,  having  attained  the  age  of  twenty-one, 

Q  2 
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Branbor  became  a  bankrupt.  The  plaintiff  was  the  surviving  assignee  under 
BoBixfioK.  the  commission ;  and  the  bill  prayed  an  execution  of  the  trusts 
of  the  will  and  an  account,  that  the  estates  may  be  sold,  and  the 
clear  residue  ascertained  ;  and  that  the  plaintiff  may  receive  the 
benefit  of  such  part  or  share  thereof,  or  of  the  interest  therein, 
as  he  shall  be  entitled  to  as  assignee  under  the  commission. 

To  this  bill  the  defendants,  the  trustees,  put  in  a  general 
demurrer. 

Mr.  Hart  and  Mr.  Homey   in   support  of  the  demurrer. 

»     »     * 

[  432  ]  3/^^  Leach  and  Mr.  Roupell,  for  the  plaintiff,  gave  up  the 

claim  to  the  principal.     *     *     * 

[This  report  is  retained  only  for  the  sake  of  preserving  the 
judgment  of  Lord  Eldon.  The  arguments  of  counsel  and  the 
cases  cited  by  them  are  therefore  omitted.] 

[  ^3S  ]       Thb  Lord  Chancellor  : 

There  is  no  doubt,  that  property  may  be  given  to  a  man,  until 
he  shall  become  bankrupt.  It  is  equally  clear,  generally  speak- 
ing, that  if  property  is  given  to  a  man  for  his  life,  the  donor 
cannot  take  away  the  incidents  to  a  life  estate  ;  and,  as  I  have 
observed,  a  disposition  to  a  man,  until  he  shall  become  bank- 
rupt, and  after  his  bankruptcy  over,  is  quite  different  from  an 
attempt  to  give  to  him  for  his  life,  with  a  proviso  that  he  shall 
[  ^134  ]  not  sell  or  *alien  it.  If  that  condition  is  so  expressed  as  to  amount 
to  a  limitation,  reducing  the  interest  short  of  a  life  estate, 
neither  the  man  nor  his  assignees  can  have  it  beyond  the  period 
limited. 

In  the  case  of  Foley  v.  Burnell^  this  question  afforded  much 

argument.    A  great  variety  of  clauses  and  means  was  adopted 

by  Lord  Foley  with  the  view  of  depriving  the  creditors  of  his  sons 

of  any  resort  to  their  property :  but  it  was  argued  here,  and,  as 

I  thought,  admitted,  that,  if  the  property  was  given  to  the  sons, 

it  must  remain  subject  to  the  incidents  of  property ;  and  it  could 

not  be  preserved  from  the  creditors,  unless  given  to  some  one 

else. 

t  1  Br.  C.  C.  274. 


?OL.xi.]  1811.     CH.     18  VESEY,  434—435.  229 


So  the  old  way  of  expressing  a  trust  for  a  married  woman  Bbandon 
was,  that  the  trustees  should  pay  into  her  proper  hands,  and  bobinson. 
upon  her  own  receipt  only:  yet  this  Court  always  said,  she 
might  dispose  of  that  interest,  and  her  assignee  would  take  it ; 
as,  if  there  was  a  contract,  entitling  the  assignee,  this  Court 
would  compel  her  to  give  her  own  receipt,  if  that  was  necessary 
to  enable  him  to  receive  it.  It  was  not  before  Miss  Watson's 
case  that  these  words,  "  not  to  be  paid  by  anticipation,"  &c. 
were  introduced.  I  believe  these  were  Lord  Thurlow's  own 
words ;  with  whom  I  had  much  conversation  upon  it.  He  did 
not  attempt  to  take  away  any  power  the  law  gave  her,  as 
incident  to  property,  which,  being  a  creature  of  equity,  she 
could  not  have  at  law :  but,  as  under  the  words  of  the  settle- 
meut  it  would  have  been  her's  absolutely,  so  that  she  could 
alien,  Lord  Thublow  endeavoured  to  prevent  that  by  imposing 
upon  the  trustees  the  necessity  of  paying  to  her  from  time  to 
time,  and  not  by  ^anticipation ;  reasoning  thus ;  that  equity,  [  *^'^  ] 
making  her  the  owner  of  it,  and  enabling  her,  as  a  married 
woman,  to  alien,  might  limit  her  power  over  it :  but  the  case  of 
a  disposition  to  a  man,  who,  if  he  has  the  property,  has  the 
power  of  aliening,  is  quite  different. 

This  is  a  singular  trust.  If  upon  these  words  it  can  be  estab- 
lished, that  he  had  no  interest,  until  he  tenders  himself  person- 
ally to  the  trustees  to  give  a  receipt,  then  it  was  not  his  pro- 
perty until  then :  but  if  personal  receipt  is  in  the  construction  of 
this  Court  a  necessary  act,  it  is  very  difficult  to  maintain,  that, 
if  the  bankrupt  would  not  give  a  receipt  during  his  life,  and  an 
arrear  of  interest  accrued  during  his  whole  life,  it  would  not  be 
assets  for  his  debts.     It  clearly  would  be  so. 

Next,  is  there  in  this  will  enough  to  shew,  that,  as  this 
interest  is  not  assignable  by  way  of  anticipation  of  any  un- 
received  payment,  therefore  it  cannot  be  assigned  and  trans- 
ferred under  the  commission  of  bankruptcy  ?  To  prevent  that  it 
mast  be  given  to  some  one  else ;  and  unless  it  can  be  estab- 
lished, that  this  by  implication  amounts  to  a  limitation,  giving 
this  interest  to  the  residuary  legatee,  it  is  an  equitable  interest 
capable  of  being  parted  with.  The  principal  at  the  death  of  the 
bankrupt   will  be  under  quite  different   circumstances.      The 


no 
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testator  had  a  right  to  limit  his  interest  to  his  life :  giving  the 
principal  to  such  person  as  may  be  his  next  of  kin  at  his  death, 
to  take  it  as  the  personal  estate,  not  of  the  son,  but  of  him  the 
testator ;  as  if  it  was  the  son's  personal  estate,  but  as  ihe  gift  of 
the  testator. 

The  demurrer  must,  upon  the  whole,  be  over-ruled. 


1812. 
Jan.  14. 

Eldon,  L.C. 

[437] 


[  •438  3 


MOREIS  V.  COLMAN.t 

(18  Veaey,  437—439.) 

A  segative  stipulation  in  a  contract  enforced  in  specie,  although  the 
contract  was  not  specifically  enforceable  as  a  whole. 

A  contract  with  the  proprietors  of  a  theatre  not  to  write  dramatic  pieces 
for  any  other,  is  not  unlawful  as  restraining  trade  generally. 

Various  disputes  having  arisen  among  the  proprietors  of  the 
theatre  in  the  Haymarket,  a  bill  was  filed ;  praying  an  execution 
of  the  articles  of  agreement,  an  injunction  to  restrain  Mr.  Colman 
from  acting  as  manager,  and  a  reference  to  the  Master  for  the 
appointment  of  a  manager. 

An  injunction  was  granted :  and  a  reference  directed  to  the 
Master  to  inquire,  whether  the  defendant  Mr.  Colman  had 
performed  the  duties  of  manager,  and  what  he  was  doing  and 
could  do  in  the  discharge  of  those  duties.  Upon  a  motion  to 
dissolve  the  injunction  a  question  arose  upon  the  validity  of  a 
clause  in  the  articles,  restraining  Mr.  Colman  from  writing 
dramatic  pieces  for  any  other  theatre,  or,  as  the  construction 
was  represented  for  the  plaintiff,  giving  the  Haymarket  Theatre 
a  right  of  pre-emption. 

M7\  Hart  and  Mr.  ShadweU,  for  the  defendant  Colman,  in 
support  of  the  motion,  compared  this  provision  to  *covenants 
in  restraint  of  trade :  which  are  void  on  principles  of  public 
policy. 

Sir  Saviuel  Romilly  and  Mr,  Bell^  for  the  plaintiff,  contended, 
that  this  provision  was  no  more  against  public  pohcy  than  a 

t  Whitwood  Chemical  Company  y.      Ch.  428,  64  L.  T.  716. 
Hardman  '91,   2  Ch.  416,  60  L.  J. 
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stipalation,  that  Mr.  Garrick  should  not  perform  at  any  other      Horbis 

mm 

theatre  than  that,  at  which  he  was  engaged,  would  have  been.  colmak. 

Thb  Lord  Chancellor: 

I  cannot  perceive  any  violation  of  public  policy  in  this  pro- 
vision. The  case  of  trade,  to  which  it  has  been  compared,  is 
perfectly  distinct.  It  is  well  settled  upon  that  principle,  that 
notwithstanding  such  a  covenant,  restraining  trade  in  general, 
a  man  shall  be  at  liberty  to  engage  in  commerce :  but  that  has 
been  broken  in  upon  to  the  extent  of  giving  effect  to  covenants 
restraining  trade  within  particular  limits ;  and  in  partnership 
engagements  a  covenant,  that  the  partners  shall  not  carry  on 
for  their  private  benefit  that  particular  commercial  concern,  in 
which  they  are  jointly  engaged,  is  not  only  permitted,  but  is  the 
constant  course. 

If  that  is  so  with  regard  to  trade,  it  is  impossible  to  maintain, 
that  theatrical  performers,  who  act  only  under  a  licence,  and  are 
treated  as  vagrants,  if  not  licensed,  may  not  enter  into  such 
engagements.  The  contract  is  not  unreasonable  upon  either 
construction ;  whether  it  is,  that  Mr.  Golman  shall  not  write 
for  any  other  theatre  without  the  licence  of  the  proprietors  of 

• 

the  Haymarket  Theatre ;  or  whether  it  gives  to  those  proprietors 
merely  a  right  of  pre-emption.  If  Mr.  Garrick  was  now  living, 
would  it  be  unreasonable,  that  he  should  contract  with  Mr. 
Colman  to  perform  only  at  the  Haymarket  Theatre,  and  Mr. 
Colman  with  him  to  write  for  the  theatre  alone  ?  *Why  should  [  '^ss  j 
they  not  thus  engage  for  the  talents  of  each  other  ?  The  ground 
might  be  supposed,  that  nothing  could  be  made  of  the  theatre 
without  exhibiting  the  talents  of  such  a  man ;  and  in  this  instance 
that  he  may  get  more  to  himself  and  the  other  proprietors  by 
this  contract  than  he  could  by  hard  bargains  at  other  theatres. 

I  cannot  therefore  see  any  thing  unreasonable  in  this :  on  the 
contrary,  it  is  a  contract,  which  all  parties  may  consider  as 
affording  the  most  eligible,  if  not  the  only,  means  of  making 
this  theatre  profitable  to  them  all,  as  proprietors,  authors,  or  in 
any  other  character,  which  they  are  by  the  contract  to  hold. 


ZSi 
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1812. 
Jan,  17. 

Kldon,  L.C. 
[443] 


WALKEE  V.  WINGFIELD. 

(18  Veaey,  443—447.) 

Afl  to  admitting  in  OTidenoe  a  pariah  register,  not  kept  acooiding  to 
the  canon,  requiring  weekly  entries,  or  a  copy  without  proof,  that  the 
original  is  not  to  be  found,  qucere. 

Parish  register  admissible  evidence  notwithstanding  the  loss  of  a  leaf, 
not  destroying  the  series  of  entries. 

Upon  a  question  of  pedigree,  arising  out  of  a  claim  as  next  of 
kin  of  an  intestate,  the  Lord  Chancellor  made  the  following 
observations  on  the  evidence  before  the  Master. 


The  Lord  Chancellor: 

*  *  Attending,  as  I  must,  to  the  nature  of  the  evidence 
before  the  Master,  the  question  as  to  the  manner,  in  which 
Registry  books  ought  to  be  kept,  and  whether  that  is  to  rest 
upon  the  law,  as  it  is  understood  to  stand  at  present,  is  a  question 
certainly  of  great  public  importance.  The  canon  t  provides  the 
r  *444  ]  mode,  in  which  the  registers  *are  to  be  kept ;  and,  attending  to 
the  sort  of  registers,  that  are  received,  it  is  difficult  to  say,  why 
the  Fleet  Registers  are  rejected.  It  is  difficult  to  say,  upon  what 
principle  a  copy  is  received,  except  that  the  register  cannot 
conveniently  be  spared  from  the  place,  where  it  is  supposed 
to  be  deposited ;  and,  should  the  principle  be  applied  to  registers 
with  the  same  strictness  as  to  other  documents,  there  is  not  one 
in  one  hundred  kept  according  to  the  canons.  Lord  Rosslyn 
once  proposed  to  move  the  House  of  Lords  to  reject  all  registers : 
but  on  account  of  the  inconvenience  I  prevailed  with  his  Lord- 


t  Canon,  70:  directing  a  book  to 
be  kept  in  every  parish  for  register- 
ing every  christening,  wedding,  and 
burial,  to  be  kept  in  a  coffer  with 
three  keys;  one  to  be  with  the 
minister,  the  others  with  the  church- 
wardens, severally;  and  that  upon 
every  Sabbath  day,  immediately  after 
morning  or  evening  prayers,  the 
minister  and  churchwardens  shall 
take  the  said  parchment  out  of  the 
said  coffer ;  and  the  minister  in  the 
presence  of  the  churchwardens  shall 
write  and  record  in  the  said  book  the 


names  of  all  persons  christened,  to> 
gether  with  the  names  and  surnames 
of  their  parents,  and  also  the  names 
of  all  persons  married  and  buried  in 
that  parish,  in  the  week  before,  and 
the  day  and  year  of  every  sudi 
christening,  marriage,  and  burial; 
and,  that  done,  they  shall  lay  up 
that  book  in  the  coffer,  as  before; 
and  the  minister  and  churchwardens 
unto  every  page  of  that  book,  when 
it  shall  be  filled  with  such  inscrip- 
tions, shall  subscribe  their  names. 
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ship  to  relinquish  that  intention ;  and  we  are  now  in  the  habit     Walker 
of  administeringt  registers,  and  copies  of  registers,  though  not  wingkield. 
kept  according  to  the  canon,  that  is,  according  to  law.    Whether 
this  is  to  continue,  is  a  question  of  very  great  importance. 

Another  material  circumstance  is  the  extreme  danger  attending 
the  rule,  which  is  constantly  acted  on,  that  a  copy  of  a  register 
shall  be  received  without  more  than  *merely  proving  it  to  be  a  [  *^*5  3 
copy  of  the  register.  I  know,  that  instances  have  occurred  of 
an  estate  recovered  by  producing  the  copy  of  a  register,  when 
no  credit  was  due  to  the  original ;  and  am  satisfied,  that  the 
security  of  title  is  more  preserved  by  requiring  the  production  of 
the  original  register,  and  not  admitting  a  copy,  than  by  any 
other  rule  guarding  the  inheritance. 

The  case  now  before  me  has  this  singular  circumstance.     The 
book  produced  I  take  to  be  down  to  the  year  1662  nothing  but 
a  copy.     I  do  not  say,  considering  the  laxity,  into  which  we 
have  fallen,  that  it  may  not  be  evidence :   but  at  Nisi  Prius 
I  would  not  have  permitted  it  to  be  read  without  proof,  that  the 
original  was  not  to  be  found.     This  is  not  that  book,  kept  accord- 
ing to  the  canon,  in  which  the  entries  ought  to  be  made  every 
week.     This  book  must  have  been  compiled,  if  not  at  a  subsequent 
period,  since  that  year  1662,  by  copying  at  once  the  transactions 
of  four  or  five  years.     The  Master  therefore  has  not  had  before 
him  that  species  of  evidence,  which  must  be  produced,  before 
the  Court  will  part  with  this  fund.    Looking  at  this  book,  and 
taking  it  to  be  a  copy  down  to  a  certain  period,  and  a  collection 
in  subsequent  periods,  I  do  not  doubt  its  integrity.    A  leaf  is 
cut  out,  that  would  be  most  material,  since  1654 :  but  by  taking 
away  that  leaf  the  series  of  entries  about  that  time  is  not 
destroyed.    That  series  still  appears  regular ;  and,  being  correct, 
it  is  too  much  to  say,  the  loss  of  a  leaf  is  to  destroy  the  character 
of  the  book.     *     *     ♦ 

t  Sic :  apparently  a  misprint  for  **  admitting." — P.  P. 
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1812.  PAGE  V.  LEAPINGWELL-t 

^^^-  (18  Veeoy,  463—467.) 

Rolls  Court,  Devise  in  trost  to  sell,  but  not  for  less  than  10,000?.,  and  to  pay 

Grant,  H.B.  sereral  sums,  amounting  to  7,8002.  and  the  overplus  monies  arising 

r  ^^  1  from  the  sale  to  A.    A  specific  legacy  of  10,000/.,  and  the  sale  producing 

lees,  A.  and  the  others  to  abate :  legacies  to  charity  void  by  the  statute 
9  Qeo.  II.  c.  36,  fell  into  the  general  residue. 

An  indefinite  bequest  of  the  dividends  gives  the  absolute  property  of 
stock. 

A  will  is  not  to  be  construed  by  something  dehon,  as  by  the  state  of  the 
property,  where  there  is  no  latent  ambiguity. 

Different  construction  of  the  word  *' surplus"  from  that,  which  it 
commonly  bears,  inferred  from  the  context  of  the  wiU. 

Benjamin  Puoh  by  his  will,  dated  the  10th  of  December,  1797, 
gave,  devised,  and  bequeathed,  to  Sir  Thomas  Hyde  Page  and 
two  other  trustees,  their  heirs,  executors,  &c.  his  house,  called 
Mitford  Castle,  with  its  appurtenances,  and  all  the  furniture, 
goods  and  chattels,  on  or  about  the  same,  and  all  other  his 
messuages,  lands,  &c.  in  the  parish  of  South  Stoke,  upon  trust 
that  they  shall,  as  soon  as  conveniently  may  be  after  his  decease, 
sell  and  dispose  of  by  auction  or  otherwise  the  said  messuages, 
lands,  hereditaments,  furniture,  goods  and  chattels,  for  the  best 
price  and  prices  that  can  or  may  be  had  for  the  same  ;  but  the 
same  is  not  to  be  sold  for  less  than  the  sum  of  10,000Z. ;  direct- 
ing, that  until  the  sale  his  wife  Anne  Pugh  should  enjoy  the 
said  lands,  furniture,  &c.  for  her  own  use ;  and  from  and  after 
the  sale,  he  directed  his  trustees  out  of  the  monies  arising  by 
such  sale,  as  aforesaid,  in  the  first  place  to  lay  out  the  sum  of 
8,000Z.  in  the  purchase  of  a  benefice  or  ecclesiastical  living  for 
[  **fi*  ]  his  godson  the  Reverend  George  Leapingwell,  *to  the  use  of  him 
and  the  heirs  male  of  his  body,  with  hmitations  over  in  default 
of  such  heirs  male ;  and  he  directed,  that  his  trustees  by  and 
out  of  the  monies,  arising  by  such  sale  as  aforesaid,  shall  lay 
out  the  sui^  of  4,000{.  in  the  purchase  of  such  lands  in  the 
county  of  Essex  as  his  nephew  Thomas  Shuker  shall  make 
choice  of:  and  he  directed  likewise,  that  his  said  trustees  by 
and  out  of  the  monies  arising  from  such  sale  as  aforesaid  do 
place  out  the  sum  of  500Z.  in  their  names  in  the  public  funds ; 

t  In  re  Tunno  (1890)  45  Ch.  D.  66,  59  L.  J.  Ch.  573,  63  L.  T.  23. 
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and  pay  the  interest  and  dividends  arising  from  the  same  to 
Mrs.  Sarah  Ostler  for  her  life ;  and  on  her  death  to  pay  the 
said  sum  of  500/.  equally  amongst  the  five  children  of  8ir 
Thomas  Page,  or  such  of  them  as  shall  be  living  at  her  death. 
The  will  then,  after  giving  to  his  wife  Anne  Pugh  lOOJ.  in  trust 
for  Anne  Perry,  and  two  sums  of  lOOZ.  each  for  the  poor  of 
two  parishes,  all  to  be  paid  out  of  the  monies  arising  from  such 
sale  aforesaid,  proceeded  thus :  ''  And  after  payment  of  the 
legacies  above  mentioned  I  hereby  order  and  direct  my  said 
trostees  to  lay  out  and  invest  all  the  overplus  monies  arising 
from  the  sale  of  the  said  messuages  lands  and  tenements  in  the 
pnblic  funds,  and  do  and  shall  pay  and  apply  the  interest  and 
dividends  arising  from  the  same  to  my  said  wife  Anne  Pugh  and 
the  said  Sir  Thomas  Hyde  Page  equally  between  them,  as 
tenants  in  common." 

After  a  specific  disposition  of  some  leasehold  premises,  and 
some  annuities  and  legacies,  came  the  following  residuary 
clause :  *'  All  the  rest,  residue  and  remainder  of  my  estate  and 
effects  both  real  and  personal  whatsoever  and  wheresoever,  not 
hereinbefore  by  me  disposed  of  (after  payment  of  my  debts, 
funeral  expenses,  and  the  expense  of  proving  this  my  will, 
amiuities  and  legacies)  I  give,  devise,  and  bequeath  unto  the 
said  George  Leapingwell  and  Thomas  Shuker,  their  *heirs, 
executors,  administrators  and  assigns,  to  be  equally  divided 
between  them  share  and  share  like  as  tenants  in  common." 

The  testator  died  in  1798 ;  and  his  widow  in  1811. 

The  bill  was  filed  by  the  trustees ;  praying  the  establishment 
of  the  will,  and  directions  for  carrying  the  trusts  into  execution  ; 
and,  the  produce  of  the  sale  of  the  estates,  &c.  which  was 
directed  by  a  decree,  being  less  than  7,000/.,  the  principal 
questions,  when  the  cause  came  on  for  farther  directions,  arose 
upon  the  disposition  of  the  ^'  overplus  monies  arising  from  the 
sale : "  first,  as  to  the  subject  of  that  disposition ;  secondly,  as 
to  the  interest,  that  passed  by  it.  Another  question,  whether 
Shaker  took  any,  and  what,  interest  in  the  lands,  directed  to  be 
purchased  with  the  sum  of  4,000/.,  was  settled  by  compromise  ; 
Shaker  taking  three-fourths  of  that  sum,  and  Leapingwell  one- 
fourth. 
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Page  Sir  Samuel  Romilly  for  the  plaintiff,  Sir  Thonuu  Hyde  Page: 

Leaping.     ^^^'-  Ricliards,  Mr.  Hart,  Mr.  Leach,  Mr.  Hall,  and  Mr.  Bell,  for 
WELL.       jjjg  several  defendants. 

The  Master  of  the  Bolls: 

I  think  the  same  construction  does  not  apply  to  this  disposi- 
tion of  lOyOOOZ.  as  would  be  applicable  to  a  general  residuary 
clause.  The  question  is,  whether  the  testator  did  not  assume, 
that  he  had  10,000L  to  distribute;  and  made  his  distribution 
upon  that  supposition;  just  as  if  he  had  said,  the  remaining 
2,000Z.  should  be  laid  out  upon  trust  for  one  for  life,  with 
remainder,  Sec.  If  that  is  so,  the  consequence  is  clear.  As  to 
the  mandatory  clause,  I  refer  to  it  only  as  shewing  the  intention ; 
and  that  he  made  his  will  upon  the  clear  supposition,  that  he 
[  ♦46G  ]  had  at  *least  10,000Z.  to  portion  out  in  this  manner.  He 
thought  there  might  be  more ;  and  in  that  event  he  meant  to 
give  these  parties  the  surplus,  whatever  it  might  be.  Lord 
CowPER  went  much  farther  in  the  case  of  Dyose  v.  Dyose ;  + 
where  without  any  intention  disclosed  upon  the  will  he  collected 
it  from  the  state  of  the  property ;  as  the  testator  must  have 
known  at  the  time  of  making  his  will  of  what  his  property 
consisted;  and  meant  to  give  the  surplus  as  a  legacy  to  his 
eldest  son,  and  not  to  let  him  alone  run  the  risk  of  any 
subsequent  diminution  of  the  estate. 

It  is  true,  that  has  been  disapproved,  and  justly,  by  Lord 
Thublow  in  Fonnereau  v.  Poyntz;  I  as  construing  a  will  by 
something  dehors :  but  I  am  not  doing  that :  but,  collecting 
the  intention  from  the  will  itself,  I  say,  the  testator  meant, 
not  an  indefinite  surplus,  but  a  precise  legacy  to  a  certain 
extent,  with  a  chance  of  something  more.  It  is  no  new  thing 
to  put  a  different  construction  upon  the  word  "  surplus,"  from 
that,  which  it  commonly  bears.  In  the  case  of  The  Attorn eth 
General  v.  Johnstone^  Lord  Camden  put  a  restrictive  construction 
upon  the  words  "  remainder  of  my  personal  estate ;  "  a  large 
sum  having  lapsed  :  but  it  was  quite  evident  he  meant  to  give  a 
very  small  surplus.  Why  may  not  I  infer  from  the  expressions 
in  this  will,  that  the  testator  did  not  mean,  what  the  word 
tip.  Wms.  30o.  t  1  Br.  C.  C.  472 ;  see  478.         §  Amb.  577. 
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**  overplus  "  usually  imports,  viz.  whatever  shall  turn  out  to  be 
the  overplus ;  but  that  he  was  contemplating  a  certain  overplus ; 
and  was  making  his  disposition  accordingly  ? 

I  conceive  the  true  intention  to  have  been,  that  these  persons 
should  take  as  specific  legatees ;  and  therefore  *they  must  abate 
among  themselves.  As  to  the  200Z.  bequeathed  as  charitable 
legacies,  the  disposition  is  void.  Upon  the  same  ground,  on 
which  the  plaintiff  Page  and  the  executors  of  the  widow  succeed 
as  to  the  rest,  they  must  teal  in  that;  which  must  therefore 
lapse. 

As  to  the  question,  whether  the  absolute  interest  is  given 
in  the  stock,  or  an  interest  for  life  only,  I  think  it  is  clearly  the 
absolute  interest.  An  indefinite  gift  of  the  dividends  gives  the 
absolute  property  of  stock. 


Page 

V. 

Leaping- 
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Devise  to  a  nephew  in  fee,  **  not  doubting,  in  case  he  should  have  no    Jtollt  Court, 
child,  but  that  he  will  dispose  and  give  my  said  real  estate  to  the  female  Obakt,  M.B. 
descendants  of  my  sister  in  such  part  or  parts  and  manner  as  he  shall        r  475  1 
think  fit,  in  preference  to  any  descendant  on  his  own  female  line.'* 

An  implied  trust  in  the  event  described  for  the  sister's  children. 

RicHABD  CoPB  HoPTON  by  his  will,  dated  the  17th  of  December, 
1785,  devised  his  estate  at  Clifford  in  the  county  of  Hereford, 
and  all  his  real  estate  whatsoever  and  wheresoever,  to  the  use 
of  his  wife  for  life;  with  remainder  to  his  brothers  and  their 
first  and  other  sons,  respectively,  in  tail  male,  and  the  ultimate 
remainder  to  his  nephew  Bichard  Cope  Hopton,  his  heirs  and 
assigns  for  ever.     Then  followed  these  words : 

"  Not  doubting  in  case  he  should  have  no  child  or  children 
of  his  own  body  but  that  he  will  dispose  and  give  my  said  real 
estate  to  the  female  descendants  of  my  sister  Deborah  Parsons, 
of  Eemerton,  widow,  in  such  part  or  parts  and  in  such  manner 
as  he  shall  think  fit  in  preference  to  any  descendant  on  his  own 
female  line." 

t  Eaton  V.  WatU  (1867)  L.  E.  4  Eq.  151,  16  L.  T.  N.  S.  311. 
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PABS0K8  The  testator  died  on  the  17th  of  November,  1786.  Bichard 
Bakeb.  (^op®  Hopton,  his  nephew,  in  1808  by  the  deaths  of  his  uncles 
and  the  failure  of  their  issue  became  entitled  to  the  fee  simple 
under  the  devise.  By  his  will,  dated  the  12th  of  June,  1805, 
he  devised  all  his  estates  upon  various  trusts  ;  and  died  in  1810 ; 
leaving  no  issue. 
[  *77  ]  The  bill,  filed  by  Judith  Parsons  and  Elizabeth  Wells,  who 

with  the  defendant  Frances  Biddle  are  the  only  children  of 
Deborah  Parsons,  prayed,  that  the  will  of  Bichard  Cope  Hopton 
the  elder,  may  be  established,  &c. ;  and  that  the  defendants, 
the  devisees  in  trust,  or  the  heir  at  law  of  Bichard  Cope  Hopton 
the  younger,  may  be  declared  trustees  for  the  plaintiffs  and  the 
defendant  Frances  Biddle. 

Sir  Samuel  RomiUy  and  Mr,  Win^eld,  for  the  plaintiffs, 
and  Mr.  Hart  and  Mr.  Wray^  for  the  defendants  Biddle  and  his 
wife,  contended,  that  the  words  ''not  doubting,"  &c.  were  a 
8u£Gicient  declaration  of  the  intention  to  create  a  trust;  the 
subject  and  the  objects  being  certain ;  referring  to  Wynne  v. 
HawkinBy^  Pierson  v.  Garnet, X  and  Brown  v.  Higgs.% 

Mr.  Rkhards,  Mr.  WethereU,  and  Mr.  BuUer,  for  the  other 
defendants,  the  devisees  of  Hopton,  the  nephew,  and  the  heir 
at  law,  observing,  that  it  was  not  known,  whether  Hopton,  the 
nephew,  ever  had  a  child,  insisted,  that  the  disposition  has  not 
that  certainty,  which  the  law  requires  to  raise  a  trust  in  these 
cases  ;  not  ascertaining,  who  were  to  be  excluded ;  to  whom  the 
descendants  of  Mrs.  Parsons  were  to  be  preferred. 

The  Master  of  the  Bolls  : 

The  single  difficulty  in  this  case  arises  from  the  words  at  the 
end  of  the  clause  in  question :  ''  in  preference  to  any  descendant 
on  his  own  female  line." 
[  478  ]  Exclusively  of  those  words  a  trust  would  be  well  raised  for 

the  female  descendants  of  Deborah  Parsons ;  for  the  property  is 
certain ;  and  the  objects  would  in  that  case  be  certain  :  and  the 

t  1  Br.  C.  C.  179.  §  4  R.  E.  323  (4  Vos.  708;  5  Ves. 

X  2  Br.  C.  C.  38,  226 ;  Pre.  Ch.  210      495  ;  8  Ves.  561). 
(see  4  R.  B.  340). 
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words  are  sufficient  to  raise  a  tmst.  The  question  then  is,  pabsons 
whether  these  latter  words  raise  an  uncertainty  as  to  the  objects.  baksb. 
I  cannot  ascribe  to  them  any  very  definite  sense ;  as,  if  the 
female  descendants  of  Deborah  Parsons  were  to  take,  to  be  sure 
they  must  take  in  preference  to  all  the  world ;  and  consequently 
in  preference  to  these  particular  persons.  It  was  idle  therefore 
to  say,  they  should  take  in  preference  to  ''  any  descendant  of  his 
own  female  line." 

Bat  the  question  is,  whether  these  words,  though  perfectly 
superfluous,  have  the  effect  of  throwing  any  uncertainty  upon 
the  subject  of  the  antecedent  bequest.  Do  they  make  it  doubt- 
fnl,  whether  the  female  descendants  of  Deborah  Parsons  were,  or 
were  not  the  persons  really  intended  to  take  ?  The  supposition 
must  be,  that  the  testator  did  not  care,  who  took  it,  provided  the 
descendants  of  his  nephew  in  the  female  line  did  not  take  ;  that 
his  object  was,  not  to  give  to  one  class  of  persons,  but  to  exclude 
another.  Could  that  be  his  meaning?  Gould  he  intend  to  say 
to  the  devisee,  ''you  must  give  to  the  female  descendants  of  my 
sister  Deborah  Parsons  even  in  preference  to  another  branch  of 
your  own  family  :  but  you  need  not  give  to  them  in  preference  to 
any  other  persons :  if  you  will  select  strangers,  you  may  give  to 
them :  but  you  shall  not  give  to  another  branch  of  the  same 
family  to  the  disappointment  of  these  descendants  ?  " 

If  that  is  not  the  effect  of  these  words,  what  other  effect, 
creating  uncertainty  as  to  the  object,  can  be  ascribed  to  them  ? 
He  had  before  declared,  that  these  descendants  were  to  take. 
Then  can  the  subsequent  declaration,  *that  they  are  to  take  in  [  *479  ] 
preference  to  certain  persons,  undo,  or  detract  from,  the  effect  of 
the  former  declaration  ?  The  latter  may  be  nugatory :  but  is  it 
contradictory  to,  or  inconsistent  with,  the  former?  Try  it  in 
this  way.  Strike  out  all  these  words,  relating  to  trust;  and 
suppose  it  a  direct  devise ;  as  in  contemplation  of  law  it  is ;  the 
trustee  having  died  without  making  any  disposition ;  and  read  it 
thus :  "  In  case  he  should  have  no  child  or  children,  I  dispose 
and  give  my  said  real  estate  to  the  female  descendants  of  my 
sister  Deborah  Parsons  in  such  parts  and  manner  as  he  shall 
think  fit  in  preference  to  any  descendant  on  his  own  female  line," 
would  there  be  any  claim  for  any  persons  but  the  female  descen- 
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dants  of  Deborah  Parsons  ?  I  conceive  there  would  not.  I  am 
not  able  to  ascribe  any  fixed  sense  to  the  concluding  words :  but 
certainly  cannot  ascribe  a  sense  detracting  from  the  former  dis- 
IK>sition  to  the  female  descendants  of  Deborah  Parsons.  Then, 
the  trustees  being  dead  without  making  any  disposition,  it  is 
just  the  same  as  if  the  testator  had  by  direct  devise  given  to  the 
persons,  in  whose  favour  he  directs  the  devisee  to  make  the 
disposition. 

The  plaintiffs  are  therefore  entitled  to  a  decree. 


1812. 
March  H,  9. 


Jiolh  Court. 

Grant,  M.R. 

[490] 


ONSLOW  V.   MICHELL.t 

(18  Vesey,  490—496.) 

Portion  by  settlement,  vested  at  twenty-one,  or  marriage  of  daughters,, 
to  be  paid  at  the  death  of  the  surviying  parent ;  if  the  parents  or  either 
should  in  their  or  either  of  their  life-time  settle,  give,  or  advance  money, 
lands,  &c.  in  marriage  or  otherwise,  such  advancement  to  be  taken  ad 
part  or  the  whole  of  the  portion,  imless  the  contrary  declared  in  writing. 
A  legacy  payable  at  twenty-one  a  satisfaction  pro  tanto. 

Provision  by  will  considered  as  an  advancement  in  the  life-time. 

Bt  indentures  dated  the  25th  of  February,  1748,  previous  to 
the  marriage  of  Matthew  Michell  and  Frances  Ashfordbj,  the 
manor  and  estates  of  Chitteme  and  other  estates  in  the  countv 
of  Wilts  were  under  a  power  given  by  a  settlement,  dated  the  2nd 
of  February,  1784,  charged  with  and  made  subject  by  Matthew 
Michell  to  the  raising  and  payment  of  the  sum  of  8,000/.,  as  and 
for  the  portion  and  portions  of  all  and  every  the  child  and  chil- 
dren of  the  marriage,  other  than  the  eldest  or  only  son,  to  be 
applied  and  disposed  of  in  such  manner  as  after  mentioned : 
that  is  to  say,  in  case  there  should  be  but  one  such  child,  the 
whole  8,000/.  to  go  to  such  only  child  ;  and  in  case  there  should 
be  two  or  more  such  children,  then  the  said  8,000/.  to  be  equally 
divided  between  or  amongst  them :  the  said  portion  or  portions 
to  belong  to  and  be  an  interest  vested  in  such  of  the  said  children 
as  should  be  a  daughter  or  daughters  at  her  and  their  respective 
ages  of  twenty-one  years,  or  days  of  marriage ;  but  to  be  paid  to 
such  of  the  said  daughters  as  should  attain  twenty-one,  or  be 

t  Cooper  V.  Cooper  (1873)  L.  E.  8  Ch.  813,  43  L.  J.  Ch.  158, 29  L.  T.  N.  8.  321. 
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married  during  the  joint  lives  of  Matthew  Michell  and  Frances  onslow 
Ashfordby,  or  in  the  life  of  either  of  them,  at  the  end  of  three  michbll 
months  after  the  decease  of  the  survivor,  with  interest  at  4  per 
cent. ;  and  it  was  declared,  that  if  the  said  parents,  or  either  of 
them,  should  in  their  or  either  of  their  lifetime  settle,  give,  or 
advance,  unto,  for  or  upon  any  child  or  children  of  the  marriage, 
entitled  to  portions  under  the  appointment  therein  before  con- 
tained, any  sum  or  sums  of  money,  lands,  tenements,  goods  or 
chattels,  for  or  towards  his,  her,  or  their  advancement  or  prefer- 
ment in  marriage  or  otherwise,  then  such  sum  or  sums  of  money, 
and  the  value  of  such  lands,  tenements,  *goods  or  chattels,  so  to  [  *49i  ] 
be  received  by,  or  advanced  or  given  to,  or  settled  upon,  such 
child  or  children  respectively,  should  be  accounted,  deemed  and 
taken,  as  part,  if  less,  and  if  as  much  or  more,  for  the  whole  of 
the  portion  or  portions  thereby  provided  for  them,  as  aforesaid, 
unless  the  said  parents,  or  the  survivor  of  them,  should,  by 
TOting,  signify  or  declare  the  contrary. 

The  settlement  contained  a  covenant  by  Matthew  Michell  to 
lay  out  10,000Z.  subject  to  a  trust  for  securing  an  annuity  of  lOOZ. 
for  the  separate  use  of  his  wife,  in  the  purchase  of  estates  to  be 
settled  upon  himself  and  his  wife  successively  for  life,  with 
remainder,  subject  to  a  trust  term  of  six  hundred  years,  to  their 
first  and  other  sons  in  tail  male,  and  the  reversion  to  himself 
and  his  heirs.  The  trust  of  the  term  was,  after  the  decease  of 
the  survivor  of  the  husband  and  wife,  to  raise  8,000{.  as  an 
additional  portion  for  the  daughters  and  younger  sons,  in  case 
there  should  be  issue  male,  over  and  above  the  portion  secured 
and  provided  for  them  upon  the  estate  at  Ghitteme.  The  sum 
of  10,000/.  was  paid  by  Matthew  Michell,  and  laid  out  upon 
mortgage. 

The  issue  of  the  marriage  was  three  children,  Matthew, 
Francis,  who  died  an  infant  and  unmarried,  in  the  life  of  his 
father,  and  Ann.  Matthew  Michell,  the  father,  died  on  the  29th 
of  April,  1752,  having  by  his  will  bequeathed  to  his  daughter 
Ann,  the  sum  of  4,000Z.,  to  be  paid  to  her  at  the  age  of  twenty- 
one  years ;  directing  the  10,000Z.  on  mortgage  to  be  laid  out 
after  the  death  of  his  wife  in  lands  as  near  Ghitteme  as  can  be ; 
which  lands  he  gave,  after  the  death  of  his  wife,  to  his  son,  with  all 
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Onblow     his  estate,  monies,  and  furniture  belonging  to  Chitteme.    Ann 
MicHSLL.     Michell  having  attained  the  age  of  twenty-one  years,  married  Sir 

[•492]  Bichard  Onslow  in  1773;  and  2,0002.,  *part  of  the  legacy  of 
4,0002.,  was  vested  in  trustees  upon  the  trusts  of  the  settlement 
executed  on  that  marriage.  On  the  death  of  Frances  Michell, 
the  widow,  in  1810,  the  bill  was  filed  against  Matthew  Michell, 
the  son,  by  Sir  Bichard  and  Lady  Onslow,  and  their  children, 
praying  an  execution  of  the  trusts  of  the  settlement  of  1748, 
and  that  the  defendant  may  be  directed  to  raise  the  two  sums  of 
8,000Z.  &c. 

The  answer  stated,  that  Frances  Michell  after  her  husband's 
death  made  some  advances  to  her  daughter,  and  bequeathed  to 
her  a  legacy  of  6002. ;  submitting,  that  those  sums  ought  to  be 
taken  as  advancements,  and  deducted  from  the  portions ;  and 
that  so  much  only  ought  to  be  raised  as  with  those  sums 
advanced  and  the  4,0002.  will  make  up  the  sum  of  6,0002.  The 
bill  represented  the  sums  advanced  by  the  mother  in  her  life,  as 
merely  trifling  presents. 

Mr.  Richards,  Mr.  Leach,  and  Mr.  Wetkerell,  for  the  plain- 
tiffs, contended,  that  this  was  not  a  case  of  double  portions ;  that 
the  advancement  was  not  in  the  life,  but  at  the  death  of  the 
parent,  by  will ;  and  there  was  no  such  clear  intention  in  the 
father  to  discharge  the  land,  when  purchased,  from  the  3,0002., 
as  would  raise  a  case  of  election. 

Sir  Samuel  liomiUy  and  Mr.  BeU,  for  the  defendant,  insisted, 
that  the  legacies  of  4,0002.  and  6002.  were  a  satisfaction  in  part 
of  the  6,0002. ;  any  advance  being  by  the  settlement  a  satisfac- 
tion, unless  the  contrary  should  be  declared :  2ndly,  that  the 
sum  of  10,0002.  was  so  disposed  of  by  the  will,  giving  the  legacy 
of  4,0002.,  as  to  raise  a  case  of  election. 

[  493  ]       The  Master  of  the  Bolls  : 

If  Lord  Alvanlby  has  in  the  case  of  HinchcUffe  v.  HinchcUffe^f 
correctly  laid  down  the  rule  as  to  satisfaction  of  a  portion  by  a 
legacy,  that  there  must  be  "  some  express  evidence,  or  at  least  a 

t  4  B.  B.  89  (3  Yes.  516). 
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strong  presumption,  that  the  testator  intended  it  as  such/'  it  is  Okblow 
difficult  to  say,  there  is  in  this  case  any  thing  in  the  manner  of  mioublu 
^viug  the  legacy,  that  indicates  an  intention  to  satisfy  the 
portion,  or  any  part  of  it,  by  that  legacy.  In  saying  that, 
however,  I  do  not  mean  to  lay  any  stress  upon  the  slight  varia- 
tion in  the  time  of  payment  between  the  age  of  twenty-one  and 
the  age  of  twenty-one  or  marriage.  But,  if  the  legacy  can  be 
considered  as  a  portion  advanced  within  the  meaning  of  the 
proviso  in  the  settlement,  no  evidence  of  the  intention  is  neces- 
saiy;  as  every  advancement  is,  by  the  terms  of  the  proviso,  to 
be  considered  as  a  satisfaction  pro  twito,  unless  the  contrary  is 
expressly  declared. 

Upon  this  latter  question  there  are  cases,  that  bear  more 
closely  than  either  of  those,  which  were  cited  in  the  argument. 
I  do  not  see,  how  the  case  in  Ambler  f  at  all  applies  :  the  ques- 
tion with  regard  to  Mrs.  Watson  being,  whether  the  portion, 
given  by  the  will,  was  satisfied  by  the  settlement  made  upon  her 
marriage ;  and  as  to  the  two  unmarried  daughters,  there  was  no 
doabt  that  the  land,  devised  by  the  will,  had  come  or  descended 
to  them,  which  was  the  case  specified  in  the  original  settlement. 
In  the  case  of  Warren  v.  Warren  I  Lord  Thurlow  does  seem  to 
have  thrown  out  some  opinion  upon  the  *point ;  though  it  is  I  *494  J 
very  difficult  to  collect  the  exact  import  of  it  from  the  obscure 
manner,  in  which  it  is  stated  in  the  report. 

The  cases,  to  which  I  alluded,  are  Twisden  v.  Twisden  §  and 
Leake  v.  Le<ike.\  In  the  former  this  question  is  incidentally 
noticed :  in  the  latter  it  came  directly  under  consideration.  In 
Twisden  v.  Twisden  the  question  was,  whether  the  daughter's 
share  of  her  father's  personal  estate  under  his  intestacy  could  be 
considered  an  advancement  by  the  father  in  his  life ;  and  it  was 
held,  that  it  could  not  be  so  considered.  How  far  a  provision  by 
the  will  of  the  father  would  have  been  differently  considered,  was 
a  good  deal  discussed ;  and  the  Lobd  Ghancellob  seems  to  have 
thought  it  a  very  doubtful  question. 

t  WaUon  T.  Earl  Lincoln^  Amb.          ||  10  Yes.  477.    See  the  note  oa 

325.  that  case  at  the  foot  of  this  report, 

I  1  Br.  C.  O.  305.  pwi,  p.  245. 
§  7  B.  B.  251  (9  Yes.  413). 

B  2 


241  1812.     CH.     18  VESEY,  494—495.  [k.b. 

Okslow  In  Leahe  v.  Leake  the  counsel  for  the  younger  children  seem 

MicHKLL.  to  have  admitted,  that  the  provision  by  the  will  must  be  con- 
sidered as  a  portion  given  in  the  lifetime  of  the  father.  The 
Lord  Chancellor  first  examines,  whether  any  other  advance- 
ment than  upon  marriage  was  to  go  in  satisfaction  of  the  portion ; 
and  then  says,  '^  The  next  consideration  is,  whether  the  provision 
by  the  will  as  to  all  the  real  and  personal  estate  is  a  satisfaction 
entirely  of  all  the  younger  children  could  claim.  It  is  truly 
said,  that  a  provision  by  will  is  to  be  considered  as  an  advance- 
ment in  the  lifetime  of  the  party.  That  has  been  repeatedl^^ 
decided,  and  is  not  to  be  disturbed." 

I  confess,  I  have  not  been  able  to  find  any  former  case  in 
which  that  question  had  been  distinctly  decided:  but  the  case 
itself  does  involve  in  it  such  a  decision ;  for  the  only  ground, 

1 4»5  ]  upon  which  the  provisions,  made  by  the  will,  ♦were  held  not 
to  be  advancements  within  the  terms  of  the  proviso,  was, 
that  the  will  amounted  to  a  declaration,  that  they  should  not 
be  so  considered.  In  the  absence  of  such  a  declaration  it 
seems  clear,  that  the  determination  would  have  been  the  other 
way. 

There  is,  however,  less  diflSculty  in  this  case  than  in  that.  It 
cannot  be  argued  here,  as  it  might  have  l)een  there,  that  accord- 
ing  to  the  strict  letter  of  the  settlement  the  advancement  was 
actually  to  take  effect  in  the  lifetime  of  the  parent.  Here  the 
word  "  settle  "  occurs  ;  and  it  would  have  been  clearly  suflScient 
to  settle  a  sum  of  money,  though  the  payment  should  not  take 
place  until  after  the  death  of  the  parent.  As  the  portions  were 
not  payable  until  after  the  death  of  both  parents,  why  should  it 
be  an  objection  to  the  sufficiency  of  the  settlement,  that  the 
instrument  by  which  it  was  made  could  not  operate  until  the 
death  of  one  of  them  ?  Suppose  the  father  had  made  a  settle- 
ment by  deed,  with  a  power  of  revocation,  and  had  died  without 
revoking,  could  it  be  said,  that  the  child  took  nothing  by  settle-l 
ment  from  the  father  ?  Suppose  it  even  to  stand  upon  the  word 
'*  give :  "  Can  a  daughter,  who  under  the  will  took  a  large  sum 
long  before  any  part  of  the  portion  became  due,  say,  her  fathei 
has  given  her  nothing  ?  If  he  has  given  her  any  thing,  the  gifl 
is  made  by  his  will,  which  was  an  act  in  his  lifetime.     Upon  th^i 
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authority  of  the  case  of  Leake  v.  Leake, \  and  what  I  conceive  to 
be  the  foir  sense  of  this  settlement,  the  portion  must  be  con- 
sidered as  satisfied  pro  tanto  by  the  legacy  of  4,000Z. 

My  opinion  upon  the  effect  of  the  legacy  makes  it  unnecessary 
to  consider  the  question  of  election. 

The  legacy  from  the  mother  is  under  just  the  same  circum- 
stances. 

The  decree  accordingly  declared  the  plaintiffs  entitled  to  have 
the  sum  of  1,5002.  only  raised  out  of  the  settled  estates. 


Okslow 
r. 

MiCHELL. 


[496] 


BIEMINGHAM  CANAL  COMPANY  v.  LLOYD.  i«i2. 

^.«^             .           ^x                                                     March  20,21, 
(18  Vesey,  615—617.)  ' 

Injunction  against  draining,  preparatory  to  opening  a  coal-mine,  with    E'^^^^*  L.C.i 
prejudice  to  a  canal,  before  establiBhing  the  right  at  law,  refused  upon         [  515  ] 
laches  for  two  years,  permitting  expenditure. 

The  plaintiffs,  being  authorised  by  an  Act  of  Parliament,  21 
Geo.  ni.  to  make  reservoirs  for  supplying  the  canal  with 
water,  had  applied  to  that  purpose  some  pieces  of  water 
called  Broadwater,  arising  from  the  subterraneous  communica- 
tion of  water  in  some  exhausted  coal-mines.  The  defendants, 
who  were  proprietors  of  neighbouring  coal-mines,  in  consequence 
of  a  previous  promise  to  the  plaintiffs,  gave  them  notice  in  April, 
1810,  of  the  intention  of  the  defendants  to  open  an  old  sough  or 
level,  made  for  the  purpose  of  draining  the  exhausted  mines,  and 


t  Note. — ^In  the  case  of  Leake  v. 
Ltake  (10  Ves.  476),  the  settlement 
exprefisly  declared  that  if  the  father 
should  prefer  his  children  on  mar- 
riage in  his  lifetime  or  otJierwise 
provide  for  them,  such  portion  or 
other  proTisioii  should  be  taken  in  or 
towards  satislaction  of  the  provision 
made  by  the  settlement,  imless  a 
contrary  intention  was  expressed  by 
him  by  deed  or  wiU.  The  father's 
▼ill  expressly  directed  a  distribution 
of  his  residuary  estate,  so  as  to  pro- 
duce equality  of  portions  between 
thecfaildien;  and  Lord  Eldok,  L.C. 


directed  a  distribution  of  the  estate 
upon  that  footing,  each  child  bring- 
ing into  accoimt  the  amount  of  any 
advancement  received  by  him  in  the 
father's  lifetime.  The  decision  in 
Leake  v.  Leake  did  not  therefore 
really  turn  upon  the  question  raised 
in  Twisden  v.  TwUden,  7  B.  B.  251, 
or  in  Oiulow  v.  Michell;  but  upon 
the  special  construction  of  the  par- 
ticular settlement  and  will,  for  which 
reason  (as  stated  in  the  preface  to 
8  B.  R  p.  vii.)>  it  was  omitted  from 
the  Bevised  Beports. — 0.  A.  S. 
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iiiBinNOHAic  at  the  expiration  of  six  months  to  draw  off  the  water,  preparatory 

f  A  VA  Li   Oo 

^  V.      *    to  working  their  mines.    A  counter-notice  was  given  by  the  plain- 
Llotd.      ^iffQ^  {.j^g^  ^Yiey  would  sue  the  defendants  at  law  for  damages,  if 

they  should  proceed.  The  defendants  having  proceeded,  before 
they  commenced  to  work  their  collieries  the  bill  was  filed, 
praying  an  injunction  against  opening  or  proceeding  with  any 
sough,  drain,  or  channel,  connected  or  communicating  with  the 
said  pools  or  pieces  of  water,  or  in  any  other  manner  draining 
any  of  the  water  from  the  said  pool  or  reservoir  of  Broadwater, 
by  means  thereof  the  said  canal  or  navigation  may  be  injured. 

[516]  Sir  Samuel  Romilly  and  Mr.  Benyon,  for  the  plaintiffs, 

moved  for  an  injunction  upon  affidavits,  stating  an  expenditure 
by  the  defendants  of  2,0002.  in  erecting  fire  engines,  &c. 

Mr.  Hart,  and  Mr.  J.  Martin,  for  the  defendants. 

The  Lord  Chakcellob: 

Assuming  for  the  present  purpose  this  piece  of  water,  called 
Broadwater,  to  be  a  reservoir  within  this  Act  of  Parliament,  the 
plaintiffs  must  establish  their  right  to  damages  at  law,  before  I 
ought  to  grant  this  injunction.  I  proceed  here  upon  the  circum- 
stances of  delay.  The  defendants  having  in  pursuance  of  their  pro- 
mise to  give  six  months'  notice  of  beginning  to  work  their  mines 
given  notice  in  April,  1810,  expressly  mentioning  their  purpose 
to  open  the  sough,  the  company  having  given  a  counter-notice, 
that  they  would  in  that  case  seek  damages  at  law,  and,  having 
a  right  to  apply  promptly  to  this  Court  to  prevent  the  a-ct, 
instead  of  taking  that  course,  permit  the  defendants  to  expend 
2,000/.  in  proceeding  towards  getting  coal  by  erecting  fire-engines, 
&c.  and,  when  they  are  about  to  get  the  coal,  the  plaintifib  come 
for  an  injunction.  They  ought  to  have  commenced  their  opposi- 
tion, when  they  could  have  done  so  with  justice ;  and,  though 
this  is  not  the  caset  before  Lord  Hardwicke  of  stopping  a 
colliery  actually  working,  yet  the  act  of  stopping  or  draining  a 
colliery  about  to  be  wrought  may  possibly  with  reference  to  rival 
ownerships  be  the  means  of  making  it  absolutely  unprodactive 

^t  Anonymous,  Amb.  209. 
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twelve  months  hence,  when  it  is  to  be  wrought,  instead  of  at  the  Bibmikoham 
.  ..  Canal  Co. 

present  time.  «. 

I  have  seen  the  injunction  granted  in  Lord  Byron's  *case,  +  by  l^^'O^^- 
Lord  Thurlow  ;  who,  though  the  plaintiff  applied  immediately,  ^  *^^^  ^ 
put  him  to  go  forthwith  to  trial. 

These  plaintiffs  therefore  not  having  applied  until  nearly  two 
years  after  the  notice  was  received,  must  take  their  chance  at 
law;  and  this  Court  ought  not  to  interfere  by  granting  an 
injunction. 


JAMES  V.   DOWNES.t 

(18  Veeey,  522—525.) 

Contempt  by  breach  of  injunction  by  defendant,  present  in  Court 
during  the  motion,  though  retiring  before  the  order  pronounced:  but 
motion  to  commit  after  a  considerable  lapse  of  time,  and  the  order  not 
drawn  up,  refused  with  costs. 

Thb  original  Bill  prayed  an  injunction  against  proceeding  at 
law  upon  a  bond ;  *  *  the  order  for  an  injunction  was 
pronounced  in  Court.  The  defendants,  finding  no  order  was 
drawn  up,  proceeded  to  execution ;  upon  which  the  plaintiff 
moved  to  commit  them  for  a  breach  of  the  injunction,  stating, 
that  they  were  present  in  Court,  when  the  order  was  pronounced, 
or  when  the  motion  was  made;  and  referring  to  the  case  of 
Hcam  V.  Tennant.^ 

The  Lord  Chancellob  : 

A  party  cannot  be  committed  for  the  breach  of  an  injunction, 
that  express  species  of  contempt,  unless  there  is  an  injunction  : 
on  the  other  hand,  if  he  was  present,  when  the  order  was  made, 
the  Court  will  not  permit  him  to  elude  its  justice  by  doing  that, 
before  the  injunction  is  sealed,  which,  if  it  was  actually  sealed, 
would  be  a  contempt :  but  there  is  no  instance,  previous  to  the 
case  of  Heam  v.  Tennant,  that  the  Court  ventured  to  consider 


t  Bchifuon  t.  Lard  Byron,  1  Br. 
C.  C.  588 ;  Jaekaon  t.  Caior,  5  B.  B. 
144  (5  Ves.  688) ;  Dann  v.  Spurrier, 
6  R.  B.  119  (7  Ves.  231). 


t  United  Telephone  Company  v. 
Dale  (1884)  25  Ch.  D.778,  53  L.  J.  Ch. 
295. 

§  9  B.  B.  253  (14  Ves.  136). 


1811. 

Ifov.  2,  20. 
Dee.  5. 

1812. 
AprU  23. 

Eldok,  L.C. 

[622] 

[524] 


April  23. 
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Jamks  the  act  of  contempt,  unless  the  party,  being  present  in  Cknirt, 
DowiTEs.  heard  the  order  for  an  injunction  made.  My  opinion  on  that 
occasion  was,  and  still  is,  that,  if  the  party  was  in  Court,  while 
the  motion  was  proceeding,  he  should  not  by  turning  his  back, 
before  the  Court  pronounced  the  order  "  let  the  injunction  go," 
escape  the  process ;  considering  it  a  mere  contrivance :  but  the 
Court  can  never  intend,  that  the  plaintiff,  having  obtained  the 
order  granting  the  injunction,  is  to  lie  by  for  four  months,  as  if 
[  •525  ]  it  had  not  been  granted.  The  Court,  interposing  to  *assist  the 
plaintiff,  and  prevent  his  losing  the  benefit  of  the  process,  while 
he  is  actually  pursuing  it,  cannot  consider  him  entitled  under 
the  order  for  three  or  four  months  together. 

Therefore  dismiss  this  motion  with  costs. 
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K.   B.   MICHAELMAS   TERM. 


GOODTITLE,  Lessee  of  PAEKER,  v.  ,BALDWIN.t         1809. 

(11  East,  48a-495.)  ^"^'^ 

A  possessioii  of  Crown  land  commencing  at  least  fifty-five  years  ago  [  488  ] 
by  encroachment  on  the  Crown  in  the  time  of  the  lessor  of  the  plaintiff's 
father,  maintained  by  the  father  till  his  death  nineteen  years  ago,  and 
afterwards  continued  for  two  years  by  his  widow,  when  the  defendant 
obtained  the  possession,  would  be  sufficient  evidence  for  the  jury  to 
presume  a  grant  from  the  Crown  to  the  lessor's  father,  if  the  Crown 
were  capable  of  making  such  a  grant,  in  order  to  support  a  demise  in 
ejectment  from  the  eldest  son  and  heir  of  such  first  possessor  against 
the  defendant  who  had  no  apparent  title,  and  whose  possession  was  not 
defended  by  the  Crown,  nor  found  to  be  by  licence  from  it. 

But  it  appearing,  upon  a  second  trial,  that  by  the  stat.  20  Car.  II.  c.  3, 
all  future  grants  of  land  by  the  Crown  in  the  Forest  of  Dean,  within 
which  the  land  in  question  lay,  were  avoided,  and  consequently  no  pre- 
sumption could  be  made  of  a  valid  grant;  the  lessor  of  the  plaintiff, 
who  can  only  recover  in  ejectment  by  the  strength  of  his  own  title,  was 
held  not  entitled  to  recover  even  against  a  stranger,  whose  possession, 
adverse  to  him,  was  not  defended  by  the  Crown.  And  this,  notwith- 
standing a  part  of  the  premises  was  first  held  by  the  lessor's  father 
sixty  years  ago,  and  by  the  stat.  9  Geo.  III.  c.  16,  the  suit  of  the  Crown 
is  barred  after  a  continuing  adverse  possession  for  sixty  years  imder  the 
original  trespasser :  for  from  the  death  of  the  father  nineteen  years  ago 
the  possession  was  adverse  to  his  heir,  the  lessor  of  the  plaintiff,  or  at 
least  the  defendant's  possession  for  the  last  seventeen  years  was  adverse; 
and  the  act  of  Geo.  m.  does  not  give  a  title  to  the  first  wrongful  pos- 
sessor and  those  claiming  under  him,  but  only  bars  the  remedy  of  the 
Crown  against  them  after  sixty  years  continuing  adverse  possession  by 
Ihem ;  and  as  it  does  not  repeal  the  stat.  20  Car.  11.  c.  3,  no  presump- 
tion of  a  grant  to  legalize  the  possession  of  the  lessor's  father  for  the 
first  forty-one  years,  on  which  alone  the  lessor's  claim  could  be  founded, 
can  be  made  against  that  statute.  And  the  jury,  it  seems,  may  presume 
that  the  possession  of  the  lessor's  father  for  the  first  forty-one  years, 
and  that  of  the  defendant  (adverse  to  the  heir)  for  the  last  seventeen 
years,  were  both  legally  holden  by  the  licence  of  the  Crown. 

This  ejectment  was  brought  to  recover  possession  of  a  cottage 
and  a  small  piece  of  land  adjoining.  And  it  appeared  at  the  first 
trial  before  Graham,  B.  on  the  last  spring  circuit  at  Gloucester, 
that  part  of  the  premises  55  years  ago  at  least,  and  the  rest 

t  See  the  remarks  on  this  case  in  the  Preface. — F.  P. 
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QooDTiTLB,   about  20  years  ago,  were  taken  by  encroachment,  in  three  several 

*of  °"*^  contiguous  plots,  out  of  the  Forest  of  Dean  belonging  to  the 

Parkxb,     Crown,  partly  by  the  lessor  of  the  plaintiflfs  father,  and  partly 

Baldwik.     by  other  persons  who  had  afterwards  given  them  up  to  him,  and 

he  had  thrown  the  whole  into  one  close.     The  father  continued 

to  have  quiet  enjoyment  of  the  premises  till  his  death,  which 

happened  about  19  years  ago ;  after  which  his  widow  continued 

in  possession  for  two  or  three  years ;  and  then  the  defendant  got 

into  possession,  but  by  what  means  did  not  at  first  appear.    The 

.  widow  is  since  dead,  and  the  lessor  of  the  plaintiff  is  their  eldest 

son.    The  learned  Judge  being  of  opinion  upon  this  evidence^ 

[  **s®  3      that  the  lessor  of  the  plaintiff,  whose  claim  was  only  as  ♦heir  to 

the  former  possessor,  could   have  no  title  to    the    freehold, 

inasmuch  as  that  appeared  to  be  in  the  Crown,  against  which  the 

adverse  possession  of  the  father  could  not  operate  to  give  him 

even  a  possessory  right,  nonsuited  the  plaintiff. 

Dauncey  moved  in  Easter  Term  to  set  aside  the  nonsuit, 
insisting  on  the  long  possession  of  the  lessor  of  the  plaintiff  and 
of  his  father,  for  much  above  20  years,  which  was  suficient  title 
against  a  mere  wrong-doer,  though  not  against  the  Crown.  But 
the  Crown,  he  said,  took  no  part  in  the  defence.  Having 
obtained  a  rule  nisi ; 

Wyburgh  shewed  cause  against  it  in  Trinity  Term,  and 
urged  that  the  commencement  of  the  lessor's  title,  being  proved 
to  be  by  wrong  and  trespass  upon  the  Crown,  against  which  the 
length  of  possession  which  had  occurred  could  not  give  even  a 
possessory  title,  (for  the  King  can  only  be  ousted  of  his 
possession  by  matter  of  record  ;f)  the  lessor,  who  could  only 
recover  upon  the  strength  of  his  own  title,  was  upon  his  own 
shewing  out  of  Court.  That  it  was  always  competent  to  a 
defendant  in  ejectment  to  avail  himself  of  title  in  a  third  person, 
whether  or  not  that  person  defended  the  cause ;  and  here  the 
title  to  the  possession  was  shewn  to  be  in  the  Crown.  And  he 
referred  to  Yates  v.  Dryden  and  others,!  where  it  was  resolved  in 
a  suit  between  third  parties,  that  if  a  clear  title  and  right 
appeared  for  the  King,  either  confessed  by  the  parties  in  pleading, 

t  Co,  Lit.  277  a;  4  Com.  Dig.  Prerogatiye,  D.  71.  J  Cro.  Car.  592. 
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or  otherwise  fully  apparent,  the  Court  were  bound  ex  officio  to  Goodtitle, 
take  notice  of  it:  and  though  the  King's  title  appeared  there  of 

upon  the  record,  yet  as  in  *ejectment  it  can  only  appear  in  i*-^kbb, 

evidence,  the  Court  must  be  equally  bound  to  notice  it.  Baldwin, 

[  ^490  ] 

The  Court  having  then  suggested  that,  if  it  were  necessary  as 
between  these  parties,  the  Crown  not  contesting  the  lessor  of  the 
plaintiff's  right,  the  jury  upon  this  length  of  possession  might 
have  been  advised  to  presume  a  grant  subsequent  to  the 
encroachment :  Wybtirgh  adverted  first  to  the  stat.  1  Ann.  st.  1, 
c.  7,  s.  5,  restraining  the  Crown  from  granting  its  lands  out  for 
any  term  or  estate  exceeding  81  years  or  8  lives,  &c.  But  it 
being  observed  that  a  grant  to  the  extent  of  8  lives  might  cover 
the  lessor's  title :  he  lastly  referred  to  the  stat.  20  Car.  U.  c.  8, 
for  the  regulation  of  Dean  Forest,  which,  he  said,  restrained  the 
Crown  from  making  any  such  grant  of  the  forest  land.  But  as 
this  statute  is  not  set  forth  in  the  common  printed  edition,  and 
the  terms  of  it  were  not  fully  brought  before  the  Court  upon 
that  occasion ;  and,  as  it  was  further  observed  by  Dauncey  for 
the  plaintiff,  that  the  nonsuit  did  not  proceed  upon  the  ground 
of  the  incapacity  of  the  Crown  to  grant  by  that  statute ; 

Lord  EiJiENBOBOUOH,  Ch.  J.  said,  that  as  the  plaintiff  was 
nonsuited  upon  the  supposed  impossibility  of  presuming  any  title 
which  could  be  derived  from  the  Crown,  notwithstanding  so  long 
a  possession,  commencing  55  years  ago,  and  continuing  to  the 
death  of  the  lessor's  father  within  the  last  20  years ;  and  all  this 
without  any  disturbance  by  the  Crown ;  and  as  the  Court  were  of 
opinion  that  the  jury  might  have  presumed  a  grant  from  the 
Crown  under  these  circumstances  to  the  lessor's  father,  unless 
there  were  any  provision  in  the  statute  of  Car.  II.  to  preclude 
sQch  a  grant  as  would  cover  the  lessor's  title,  of  which  they  were 
not  at  present  distinctly  informed,  and  certainly  that  point  *had  [  *^^^  1 
never  been  made  at  the  trial ;  they  thought  it  right  to  send  the 
case  to  a  new  trial,  that  it  might  undergo  further  consideration ; 
and  then  the  defendant  might  shew  the  statute  to  which  he  had 
referred,  in  order  to  preclude  the  presumption  of  any  grant,  if  it 
would  bear  him  out  in  the  objection.    But  with  respect  to  the 
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GooDTiTLB,   general  impoBBibility  of  presuming  a  grant  against  the  Crown, 
of  the  Courts  were  in  the  daily  habit  of  presuming  grants  from  the 

Pabksb,  Crown,  as  of  markets  and  the  like,  upon  an  uninterrupted 
Baldwih.  enjoyment  of  20  years:  and  it  was  only  a  few  days  agot  that 
they  had  considered  that  the  jury  were  warranted  under  the 
circumstances  of  the  case  in  presuming  a  grant  of  enfranchise- 
ment of  a  copyhold  from  the  Crown.  Thereupon  the  Court  made 
the  rule  absolute  for  a  new  trial. 

At  the  second  trial  before  Bayley,  J.  at  the  last  assizes  at 
Gloucester,  evidence  was  given  that  one  of  the  pieces  of  land  held 
by  the  lessor  of  the  plaintiffs  father  had  been  inclosed  from 
Dean  Forest  60  years  ago;  and  the  father  had  been  in  possession 
of  the  whole  for  above  40  years ;  at  whose  death,  the  lessor  his 
eldest  son  being  out  of  the    way,   the    widow  continued    in 
possession  for  about  two  years,  and  then  gave  up  the  premises  to 
the  defendant  about  17  years  ago  for  a  consideration  of  2  or  3 
guineas,  without  any  conveyance.    It  appeared  also  that  about 
20  years  ago  there  had  been  a  survey  of  the  forest,  when  all  new 
inclosures  and  encroachments  were  levelled  by  the  officers  of  the 
Crown ;  but  as  they  had  received  orders  to  confine  their  prostra- 
tions to  inclosures  made  within  20  years,  the  parties  were  left  in 
possession  of    the    inclosures    in    question.    The    defendant's 
[  *^^  ]      counsel  objected  at  *the  trial  to  the  lessor's  title  upon  the  stat. 
20  Car.  II.  c.  8,  avoiding  all  future  grants  of  the  Forest  of  Dean 
by  the  Crown,  of  which  any  presumption  could  otherwise  have 
been  made  in  favour  of  the  lessor's  title ;  and  insisted  that  the 
defendant,  though  not  claiming  under  the  Crown,  was  entitled  to 
take  advantage  of  the  defect.  On  the  other  hand,  the  counsel  for 
the  plaintiff  relied  principally  on  the  stat.  9  Geo.  III.  c.  16,  as 
taking  away  all  right  of  suit  in  the  Crown  after  an  adverse 
possession  of  60  years,  which  would  at  any  rate  cover  part  of  the 
premises  sought  to  be  recovered ;  and  as  to  the  rest  they  relied 
on  the  possession  of  the  lessor's  father  for  above  20  years,  as 
giving  him  and  his  son  by  descent  a  possessory  right  against  all 
the  world  but  the  Crown.    But  Bayley,  J.  considering  that  no 
presumption  of  a  grant  from  the  Crown  could  be  made  against 

t  Jloe,  Lessee  of  Johnson,  y.  Irdand,  10  B.  E.  504  (11  East,  280). 
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the  stat.  20  Car.  II.  in  favour  of  any  title  in  the  lessor  of  the   Goodtitle, 
plaintiff's    father    daring    his    lifetime ;    and    that  when    his  of 

possession  ceased  at  his  death,  which  was  nearly  19  years  ago,  i*^b>^b^» 
he  had  acquired  no  right  of  possession  against  the  Crown  under  Baldwin. 
the  stat.  9  Greo.  III. ;  and  that  since  that  time  the  possession, 
first,  of  the  lessor's  mother  for  a  short  period,  and  afterwards  of 
the  defendant  himself  for  the  greater  part  of  the  time,  had  been 
adverse  to  the  claim  of  the  lessor  as  heir  to  his  father ;  and 
therefore  that  the  lessor's  claim,  so  far  as  it  was  founded  upon 
length  of  possession,  stood  in  the  same  predicament  as  it  did  at 
the  death  of  his  father ;  left  it  to  the  jury  to  presume  that  the 
possession  of  the  lessor's  father  up  to  the  time  of  his  death,  and 
of  his  mother  for  two  years  afterwards,  and  that  of  the  defendant 
for  the  last  17  years,  were  with  the  licence  of  the  Crown,  as 
being  the  only  way  of  accounting  legally  for  these  respective  and 
adverse  possessions :  and  the  jury,  adopting  that  presumption, 
found  a  verdict  for  the  defendant. 

Wigley  now  moved  to  set  aside  that  verdict  and  for  a  new  [  493  ] 
trial ;  and  after  stating  the  general  facts  of  the  case,  relied  on 
the  stats.  21  Jac.  I.  c.  14,  and  9  Geo.  III.  c.  16,  as  giving  title  to 
the  lessor  of  the  plaintiff  in  this  case  for  part  of  the  premises  even 
a^inst  the  Crown,  and  for  the  remainder  also  as  against  a 
wrong-doer.  The  first  of  these  enacts,  that  whenever  the  King, 
his  heirs,  &c.  and  all  others  claiming  under  the  same  title  shall 
be  out  of  possession,  or  of  the  profits  of  any  lands  for  20  years 
before  any  information  of  intrusion  brought  to  recover  the  same, 
the  defendant  may  plead  the  general  issue,  and  not  be  pressed  to 
plead  specially ;  and  that  in  such  cases  the  defendant  shall  retain 
the  possession  he  had  at  the  time  of  such  information  exhibited 
until  the  title  be  tried,  found,  and  adjudged  for  the  King.  The  stat. 
9  Geo.  III.  c.  16,  extending  the  principle  of  that  statute,  enacts, 
that  the  King  shall  not  sue,  impeach,  question,  or  implead  any 
person  for  any  manors,  lands,  &c.  or  make  any  title,  claim,  &c. 
to  the  same,  by  reason  of  any  right  or  title  which  shall  not  first 
accrue  and  grow  within  60  years  next  before  such  action  or  suit, 
&c.  for  recovering  the  same ;  unless  his  Majesty  or  some  of  his 
progenitors,  &c.  or  some  other  person,  &c.   under  whom  his 
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GooDTiTLE,    Majesty,  &c.  claims,  have  or  shall  have  been  answered,  by  force 

of  and  virtue  of  any  such  right  or  title  to  the  same,  the  rents,  issues 

Pa^eb,     ^^  profits  thereof,  or  of  any  honour,  manor,  or  other  heredita- 

Baldwik.     ment,  whereof  the  premises  in  question  shall  be  parcel  within 

the  said  60  years ;  or  that  the  same  have  or  shall  have  been  duly 

in  charge  to  his  Majesty  or  some  of  his  progenitors,  &c.,  or  have 

or  shall  have  stood  insuper  of  record  within  the  said  60  years. 

And  that  all  persons,  &c.  and  all  claiming  by,  from,  or  under 

them,  according  to  their  several  estates  and  interests,  which  they 

[  N94  ]      *have  or  claim  to  have  in  the  same,  shall  at  all  times  hereafter 

quietly  and  freely  have,  hold,  and  enjoy  against  his  Majesty,  his 

heirs  and  successors,  claiming  by  any  title  which  hath  not  first 

accrued  and  grown  within  the  said  60  years,  all  manors,  lands, 

&c.  which  they  or  their  ancestors,  &c.  or  those  under  whom  they 

claim,  shall  have  held  or  enjoyed  for  60  years  next  before  the 

commencing  of  every  such  suit  or  proceeding,  &c.  (with  the  same 

exceptions  as  before.)    And  then  it  enables  all  such  possessors 

for  60  years,  &c.  and  those  claiming  under  them,  (except  as 

before  excepted)  quietly  to  hold  and  enjoy  all  such  manors, 

lands,  &c.  against  all  persons  their  heirs  and  assigns  claiming  by 

'  force  or  colour  of  any  letters  patent  or  grants,  &c. ;  and  saving 

all  other  rights  but  those  of  the  Crown.    This  latter  statute,  he 

contended,  so  far  repealed  the  stat.  20  Gar.  II.  c.  8,  as  to  give 

title  to  the  possessor  of  that  part  of  Dean  Forest  which  had  been 

held  against  the  Crown  for  60  years:  and  the  lessor  of  the 

plaintiff  having  established  a  possessory  right  to  the  parcel  in 

question  as  deriving  title  from  his  father,  against  all  the  world 

but  the  Crown,  it  was  not  competent  for  a  wrong-doer  to  set  up 

the  title  of  the  Crown  under  the  Act  of  the  20  Car.  II.  c.  8,  when 

by  the  latter  Act  of  the  9  Geo.  III.  c.  16,  the  Crown  was  barred 

from  suing  after  having  been  ousted  of  possession  for  60  years, 

and  quiet  possession  was  insured  to  the  possessors  against  the 

Crown  and  all  those  claiming  under  it.   And  great  inconvenience 

he  observed  would  ensue,  if,  though  the  Crown  were  barred,  the 

persons  whose  possession  was  intended  to  be  quieted  against  the 

Crown  could  not  maintain  an  ejectment  against  any  wrong-doer 

who  happened  to  get  into  possession.    The  statute  itself  gives 

a  title  after  60  years  adverse  possession  against  the  Oown. 
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Lord  Ellbnbobouoh,  Ch.  J  :  Goodtitlb, 

on  the  Demiae 

How  can  the  lessor  of  the  plaintiff  make  out  any  title  in  this  of 

Paskbr. 

case  ?  No  grant  from  the  Crown  can  be  presumed,  against  the  «. 

express  provision  of  the  stat.  20  Car.  11.,  to  have  been  made  to    ^^^^^^* 

the  lessor's  father  in  his  lifetime ;  and  unless  it  had  been       ^    '^  ' 

competent  to  the  Crown  to  make  such  a  grant,  how  can  the 

lessor  of  the  plaintiff,  who  claims  under  his  father,  and  who  has 

been  out  of  possession  since  his  father's  death,  have  any  title  ? 

No  grant  can  be  presumed  in  his  favour.    The  statute  of  the  9 

Geo.  ni.  does  not  give  a  title ;  it  does  not  affect  to  repeal  the 

statute  20  Car.  11. ;  it  only  takes  away  the  right  of  suit  of  the 

Crown  or  those  claiming  from  the  Crown  against  such  as  have 

held  an  adverse  possession  against  it  for  60  years :  but  here  the 

defendant,  who  has  been  in  possession  for  the  last  17  years,  was 

a  stranger  both  to  the  lessor  and  to  his  father ;  and  the  lessor  of 

the  plaintiff  must  recover  against  the  defendant  by  the  strength 

of  his  own  title,  and  not  by  the  weakness  of  the  defendant's  title : 

and  the  stat.  20  Car.  U.  bars  any  presumption  of  title  in  favour 

of  the  lessor  in  this  case. 

Per  Curiam  :  Rule  refused. 


DOE,   ON  THE  Demise  op  HEAPY,   v.  HOWAED.  1809. 

(11  East,  498—501.)  J^ov,  9. 

Where  house  and  land  are  let  together  to  be  entered  upon  at  different  r  ^go  -1 
times,  and  it  do  not  appear  from  the  terms  of  the  demise  from  what 
time  the  whole  is  to  be  taken  as  let  together,  it  is  a  question  of  fact  for 
the  jury,  which  is  the  principal  and  which  the  accessorial  subject  of 
demise,  in  order  for  the  Judge  to  decide  whether  the  notice  to  quit  the 
whole  were  given  in  time. 

The  lessor  of  the  plaintiff  had  demised  to  the  defendant  a 
certain  messuage  with  the  appurtenances,  then  in  the  possession 
of  the  defendant,  together  with  several  closes  of  land  described 
as  thereunto  belonging,  containing  18  acres,  for  the  term  of  11 
years,  to  hold  the  lands  from  the  2nd  of  February,  and  the 
house  and  other  premises  from  the  1st  of  May  then  next;  and  the 
rent,  which  was  24Z.  per  annum,  was  made  payable  half  yearly^ 
at  Michaelmas  and  Lady-day,  the  first  half  year's  rent  *being      [  •499  j 
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i>0E,        payable  at  the  Michaelmas  ensuing  the  commencement  of  the 

of  term.    The  tenant  held  over  the  term  for  4  years,  and  on  the 

Hkapy,      gjgj.  ^1  October,  1808,  he  received  from  the  lessor  a  notice  to 

HowABD.     quit  on  the  1st  of  May,  or  whenever  else  his  tenancy  should 

expire.    And  not  having  quitted,  this  ejectment  was  brought, 

which  came  on  to  be  tried  before  Wood,  B.  at  Lancaster ;  when 

it  was  objected,  on  behalf  of  the  defendant,  that  the  notice  to 

quit  was  insufficient,  as  not  having  been  given  six  calendar 

months  before  the  2nd  of  February  (Candlemas)  when  the  land, 

which  he  contended  was  the  principal  object  of  the  demise,  was 

to  be  given  up.     On  the  other  hand,  the  case  of  Doe  v.  8pence\ 

was  cited  in  support  of  the  notice ;  where  the  terms  of  holding 

were,  that  the  tenant  of  a  farm  was  ''  to  enter  on  the  tillage  land 

at  Candlemas  last  past,  and  on  the  house  and  all  other  the 

premises  at  Lady-day  following,  and  that  when  he  left  the  farm, 

he  should  quit  the  same  according  to  the  times  of  entry  as 

aforesaid ;  "  and  the  rent  was  reserved  half  yearly,  at  Michaelmas 

and  Lady-day.    There  a  notice  to  quit  delivered  half  a  year 

before  Lady-day,  but  less  than  half  a  year  before  Candlemas, 

was  held  good ;  considering  the  taking  as  in  substance  from 

Lady-day,  with  a  privilege  for  the  incoming  tenant  to  enter  on 

the  arable  land  at  Candlemas,  for  the  sake  of  ploughing.    But 

after  this  came  the  case  of  Doe  d.  Ld.  Bradford  v.  Watkinn,l 

which  referred  the  time  of  giving  notice  to  quit  to  the  principal 

object  of  the  demise ;   and  there  the  demise  being  made  in 

January  of  a  dwelling-house  and  other  buildings  for  the  purpose 

of  carrying  on  a  manufacture,  together  with  certain  meadow, 

[  *500  ]      pasture  and  bleaching  grounds,  &c.  for  86  years,  *to  commence 

as  to  the  meadow  from  the  25th  of  December  last ;  as  to  the 

pastiure  from  the  25th  of  March  next ;  and  as  to  the  housing, 

mills,  and  all  the  rest  of  the  premises,  from  the  1st  of  May ; 

reserving  the  first  half  year's  rent  on  the  day  of  Penticost,  the 

other  at  Martinmas :  it  was  held  that  the  substantial  time  of  entry, 

to  which  the  notice  to  quit  ought  to  refer,  was  the  1st  of  May, 

when  the  house  and  manufacturing  buildings  were  entered  upon  ; 

and  not  the  26th  of  December,  when  the  meadow,  which  was 

merely  the  auxiliary  to  the  other  and  principal  subject  of  demise, 

t  8  R.  E.  422  (6  East,  120).  J  8  B.  E,  670  (7  East,  5ol). 
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was  entered  upon.  And  the  learned  Judge,  being  of  opinion  that        doe, 
the  land  was  the  principal  object  of  demise  in  this  case,  and  that  of 

therefore  the  taking  of  the  whole  was  to  be  reckoned  from  the  Hbapy, 

2nd  of  February,  nonsuited  the  plaintiflf.  Howabd. 

Walton  now  moved  to  set  aside  the  nonsuit;  and  after 
stating  the  above-mentioned  facts,  and  the  late  cases  bearing 
upon  the  point,  questioned  the  opinion  of  the  learned  Judge,  as 
to  the  land  being  the  principal  subject  of  the  demise  rather  than 
the  house,  which  (in  answer  to  a  question  from  the  Court  as  to 
its  locality)  he  described  as  situated  near  the  borough  of 
Newton  in  Lancashire.  He  observed,  that  the  relative  value  or 
importance  of  the  house  and  of  the.  land  seemed  to  be  rather  a 
question  of  fact  than  of  law,  and  must  at  least  be  nearly 
balanced  in  this  instance,  even  if  the  value  of  the  house  did  not 
preponderate,  as  it  probably  did,  in  the  estimate  of  24:1.  a  year 
rent  for  that  and  only  18  acres  of  land.  The  uncertainty  of  such 
estimates  made  it  extremely  difficult  to  frame  a  precise  notice  to 
quit  in  these  instances. 

LoBD  Ellenborouoh,  Ch.  J. :  [  soi  ] 

It  most  in  all  these  cases  depend  upon  the  relative  value  and 
importance  of  the  house  and  of  the  land  let  together,  which  is 
the  principal,  and  which  is  the  accessary.  In  this  case  the 
learned  Jndge,  upon  consideration  of  the  whole  subject  matter 
of  the  demise,  thought  that  the  land  was  the  principal  and  the 
house  the  auxiliary;  and  it  lies  upon  you  who  impeach  his 
opinion  to  shew  that  the  house  was  the  principal.  If  you 
disputed  the  fact  assumed  by  him,  that  the  land  was  the 
principal,  you  should  have  desired  the  Judge  to  leave  it  to  the 
jury  to  say  which  was  in  fact  the  principal ;  instead  of  which  you 
sicquiesced  at  the  trial  in  the  fact  assumed  by  the  learned  Judge 
as  the  ground  of  the  nonsuit ;  and  we  cannot  say  that  he  was 


wrong. 


Gbosb,  J.  agreed. 

Le  Blanc,  J. : 
When  once  the  inquiry  was  let  in,  as  to  which  was  the 

B.B. — ^VOIi.  XI.  8 
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Dob,        principal  and  which  the  accessary  in  these  cases,  a  question  of 
of  fact  was  necessarily  let  in,  which,  if  not  agreed  upon,  the  jury 


r. 

Howard. 


Baylby,  J. : 

If  the  plaintiff  did  not  acqaiesce  in  the  opinion  intimated  by 
the  learned  Judge,  he  should  have  desired  to  go  to  the  jury  upon 
the  fact,  whether  the  house  were  not  the  principal  subject  of  the 
demise. 

Rule  refused. 


1809.  PARKIN  V.  DICKt 

^^'  (11  East.  502—504;  S.  C.  2  Camp.  221—224.) 

r  5Q2  ]  Where  a  party  insured  to  a  certain  amount,  in  one  policy,  goods  to  be 

thereafter  specified;  and  in  the  specification  afterwards  made  by  him 
wore  included  some  goods  the  exportation  of  which  was  prohibited 
under  pain  of  forfeiting  the  goods  themselyes  and  treble  their  value,  and 
which  also  induced  a  forfeiture  of  the  ship ;  the  policy  was  held  to  be 
avoided  in  toto. 

This  was  an  action  on  a  policy  of  insurance  from  London  to 
the  Brazils  on  goods  as  should  be  thereafter  specified  to  the 
value  of  10,0002. :    that    specification   was    afterwards    made, 
whereby  it  appeared  that  the  goods  consisted  of  hardware  and 
naval  stores  belonging  to  the  same  person ;  and  the  object  of 
shipping  the  naval  stores,  the  value  of  which  was  less  than  600/. 
of  the  whole  sum,  was  principally,  as  it  was  stated,  to  supply  our 
own  ships  on  the  coast  of  Brazils,  if  wanted  by  them  ;  or  if  not, 
to  supply  our  allies  the  Portuguese,   pending  the  war  with 
France.     The  vessel  containing  the  goods  soon  after  her  sailing; 
on  the  voyage  was  captured  by  the  French,  recaptured,  and 
taken  into  Barbadoes,  where  she  was  condemned.    At  the  trial 
before  Lord  Ellenborough,  Ch.  J.  at  Guildhall,  no  fraud  was 
imputed  to  the  assured ;  but  an  objection  was  taken  upon  the 
stat.  83  Geo.  III.  c.  2,  which  enables  his  Majesty  by  proclama« 

t  Contrast Hagedorny,Bazett{lSld)  whole  in  one  policy,  and  the  policy 

2  M.  &  8.  100,  where  an  agent  ship-  was  held  as  good  to  all  except  the 

ping  goods  to  several  principals,  one  enemy. — ^B.  C. 
of  them  being  an  enemy,  covered  the 
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tion  or  Order  in  Council,  when  he  shall  see  cause,  to  prohibit      Parkim 

the  exportation  of  naval  stores ;  and  in  case  of  any  exportation        di^k. 

coDtrary  thereto,  the  stores  and  ship  in  which  they  are  laden  are 

declared  to  be  forfeited,  and  the  offenders  liable  to  pay  treble  the 

valae  of  such  stores.    And  a  proclamation  was  shewn,  founded 

upon  this  Act,  prohibiting  the  exportation  of  naval  stores,  which 

was  issued  in  November,  1807 ;  and  the  insurance  in  question 

was  made  in  January,  1808.    Whereupon  it  was  insisted  that 

the  policy  was  void  in  toto,  by  reason  of  its  having  been  made  in 

part  to  cover  the  naval  stores,  the  exportation  of  which  was 

illegal,  and  subjected  the  ship  itself  as  well  as  the  stores  to 

forfeiture.     *His  Lordship,  being  of  this  opinion,  nonsuited  the      [  ^503  ] 

plaintiff. 

Taddy  now  moved  to  set  aside  the  nonsuit,  and  contended 
that  the  policy,  though  inoperative  to  cover  the  naval  stores, 
was  yet  valid  for  the  other  goods  insured.  The  Act  of  the  83 
Geo.  III.,  he  observed,  does  not  avoid  the  contract  of  insurance, 
bat  merely  creates  a  forfeiture  of  the  stores  illegally  exported, 
and  punishes  the  exporter  by  making  him  pay  treble  the  value : 
and  the  contract  of  insurance  was  not  so  entire,  but  that  it 
might  be  severed  according  to  the  subject-matter ;  the  different 
goods,  though  belonging  to  the  same  person,  being  distinct  in 
their  nature.  And  he  likened  this  policy  to  a  deed  containing 
different  covenants,  some  of  which  were  illegal  and  void ;  and 
jet  the  deed  would  stand  as  to  the  other  covenants  which  were 
legal. 

Lord  Ellekbobough,  Gh.  J. : 

The  statute  having  made  the  exportation  of  and  trade  in  naval 
stores,  contrary  to  the  King's  proclamation,  illegal,  impliedly 
avoids  all  contracts  made  for  protecting  the  stores  so  exported. 
It  is  an  illegal  act  to  sail  with  such  stores  on  board,  and  sub- 
jects the  ship  itself  to  forfeiture.  The  policy  is  one  entire  con- 
tract on  goods  to  be  thereafter  specified,  to  which  the  under- 
writers subscribed  ;  and  the  subsequent  specification  by  the 
assured  cannot  alter  the  nature  of  the  contract  with  respect  to 
the  underwriters,  so  as  to  sever  that  which  was  originally  one 

8  2 
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pabkin  entire  contract.  It  has  been  decided  a  hundred  times  that  if  a 
Dick.  party  insure  goods  altogether  in  one  policy,  and  some  of  them 
are  of  a  nature  to  make  the  voyage  illegal,  the  whole  contract  is 
[  *W4  ]  illegal  and  void.  But  as  this  is  only  a  nonsuit,  the  *plaintiff,  if 
he  think  there  is  any  doubt,  may  bring  another  action,  and  put 
the  question  upon  the  record ;  but  I  do  not  like  to  grant  a  rule 
to  shew  cause,  whatever  the  value  at  stake  may  be,  as  it  might 
seem  to  imply  that  we  entertained  a  doubt,  when  there  is  no 
doubt  at  all  upon  the  point. 

The  other  Judges  concurred  ;  and  Batlet,  J.,  in  the  course  of 
the  discussion  observed,  that  the  ship,  being  liable  to  seizure  in 
consequence  of  having  the  naval  stores  on  board,  was  thereby 
subjected  to  an  extra  risk,  which  ought  therefore  to  have  been 
communicated  to  the  underwriters;  and  the  omission  of  such 
conmiunication  would  alone  have  avoided  the  policy.  But 
Toddy  answered  that  no  objection  was  taken  at  the  trial  on 
account  of  the  want  of  notice  to  the  underwriters ;  and  if  it  had, 
notice  could  have  been  shewn  to  be  given. 

Rule  re/used^ 


1809.       DOE,  ON  THE  DEMISE  OP  JOHNSON,  V.  THE  EARL 
-^J!!!^  OF  PEMBROKE  and  Anothee. 

[  304  ]  (11  East,  604—507.) 

A  certain  paper  was  found  along  with  other  papers  relating  to  the 
private  concerns  of  the  person  last  seised,  after  his  death,  in  a  drawer  in 
his  house.  The  paper  purported  to  be  the  will,  made  in  1738,  of  a  person 
answering  the  description  of  the  grandfather  of  the  deceased,  but  was 
found  cancelled,  and  no  eyidence  was  given  of  its  having  ever  been  acted 
upon,  or  probate  of  it  taken  out.  The  drcumstance  of  the  finding  was 
yet  held  to  be  evidence  that  the  deceased  recognised  the  paper  as  the 
declaration  of  his  ancestor  concerning  the  state  of  his  family,  so  as  to  let 
in  the  contents  for  the  purpose  of  shewing  that  that  ancestor  acknowledged 
a  brother  of  the  name  of  Thomas  to  be  older  than  another  brother  of  the 
name  of  William :  assuming  the  jury  to  be  satisfied  of  the  fact  that  the 
paper  so  found  was  kept  there  by  the  deceased  with  a  knowledge  of  its 
contents,  and  that  no  imposition  was  practised. 

At  the  trial  of  this  ejectment  before  Graham,  B.  at  Salisbury, 
the  lessor  of  the  plaintiff  traced  his  pedigree  through  a  William 
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Johnson,  down  to  John  Johnson,  who  purchased  the  land  in        Doe, 
qaestion  40  years  ago,  and  *died  seised,  and  left  a  son  John  who     Johnson, 
also  died  seised.    And  the  lessor  of  the  plaintiff  was  entitled  to  ^^^  ^^^^  ^^ 
recover  the  premises  as  heir  at  law  to  the  person  last  seised,    Pbmbbokb. 
unless  William  through  whom  he  claimed  had  an  elder  brother     [  *  '>o*>  1 
Thomas,  from  whom  the  defendants  made  title.    There  was 
much  contradictory  evidence  as  to  this  fact;  and  the  balance 
was  probably  turned  in  favour  of  the  defendants  by  the  pro- 
duction of  a  paper  purporting  to  be  the  will  of  one  Bichard 
Johnson,  and  to  be  signed  by  his  mark,  properly  attested,  and 
dated  in  1788,  which  will  had  the  seal  torn  off,  and  was  found  in 
this  cancelled  state  by  the  attorney  employed  for  the  defendants, 
shortly  after  the  death  of  the  person  last  seised,  in  a  drawer  in 
his  house,  where  it  was  kept  with  several  cancelled  bonds  of  his 
and  a  cnrrent  lease  of  his  farm.    It  appeared  by  other  evidence 
that  John    Johnson's    (the   purchaser's)    father    was    named 
fiichard ;  and  if  he  were  the  maker  of  the  will  which  was  found 
in  the  drawer  of  his  grandson,  the  person  last  seised,  then  it  did 
appear  by  that  will  of  Bichard  the  grandfather  that  he  had  an 
elder  brother  caUed  Thomas,  who  was  also  the  elder  brother  of 
William,  through  whom  the  plaintiff  claimed ;  and  then  the  title 
of  the  defendants,  derived  from  that  elder  brother  Thomas,  was 
established.    The  production  of  this  evidence  so  discovered  and 
circomstanced  was  objected  to  by  the  plaintiff's  counsel ;  but  the 
objection  was  overruled,  and  the  evidence  received :  after  which 
the  authenticity  and  genuineness  of  the  supposed  will  was  much 
controverted  before  the  jury,  and  was  submitted  as  a  question 
for  their  consideration ;  but  assuming  it  to  be  genuine,  great 
stress  was  laid  upon  it  by  the  learned  Judge  in  summing  up 
the  evidence  ;   and  the  jury  found  a  verdict  for  the  defen- 
dants. 

Dampier  now  moved  to  set  aside  the  verdict,  in  order  to  [  50C  ] 
take  the  opinion  of  the  Court  upon  the  admissibility  of  this 
evidence ;  and  observed  that  it  did  not  appear  that  the  person 
last  seised  had  any  knowledge  of  the  existence  or  contents  of  the 
paper  in  question :  and  some  evidence  ought  to  have  been  given 
that  he  had  recognized  it  as  the  will  of  his  grandfather.    The 


262  1609.    K.  B.    11  EAST,  506—507.  [e.b. 

i>oE,        mere  circamBtance  of  its  having  been  found  in  the  same  draper 

TjG8S6C  of 

Johnson,  with  other  papers  of  the  person  last  seised,  on  which  alone  his 
TheEablop  recognition  of  it  was  contended  for  by  the  defendants,  was  not 
t'EMBBOKE.  sufficient :  it  might  have  been  put  there  after  his  death  for  the 
purpose  of  b^g  found  there  by  the  attorney.  Or  assuming  the 
knowledge  of  it  by  the  person  last  seised,  he  might  have  kept 
possession  of  it  because  it  was  a  forgery :  it  was  found  cancelled, 
and  there  was  no  evidence  of  its  having  ever  been  acted 
upon  or  any  probate  of  it  having  been  granted.  It  could  not 
even  be  told  that,  if  genuine,  it  was  the  will  of  the  Bichard 
Johnson  who  was  grandfather  to  the  person  last  seised,  as  the 
hand-writing  of  the  supposed  testator  was  not  proved.  He 
urged  the  danger  of  admitting  evidence  of  this  description. 

LoBD  Ellenborough,  Ch.  J. : 

The  difficulty  is  to  shew  the  incompetency  of  the  evidence :  its 
relative  consequence  may  be  cut  down  to  nothing  by  circum- 
stances :  but  here  we  must  take  it  that  it  was  kept  by  the  person 
last  seised  (for  the  jury  must  have  been  satisfied  of  that),  with 
other  family  papers,  as  something  relating  to  his  family ;  and 
then  it  might  be  considered  as  recognizing  that  there  was  a 
person  in  the  family  of  the  name  of  Thomas  Johnson,  an  elder 
brother  of  the  William  from  whom  the  lessor  claimed.  I  think 
[  *507  J  the  evidence  was  admissible  ;  *and  then  the  objection  would  go 
merely  to  the  superstructure  raised  upon  it  in  the  learned 
Judge's  observations  to  the  jury  ;  which  would  not  be  sufficient 
to  impeach  the  verdict. 

Baylet,  J.  asked  if  there  were  a^y  other  Bichard  Johnson  to 
whom  the  will  could  be  ascribed ;  and  was  answered  in  the 
negative. 

Per  Curiam  :  Rule  refused. 
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WRIGHT  V.   SHIFFNERt  i809. 

(11  East,  515—516;  S.  C.  2  Camp.  247—250.)  ^'o9^. 

A  ship  being  insured  at  and  from  Surinam,  and  all  or  any  of  tlie  West  [515] 
India  islands  to  London,  a  warranty  to  sail  on  or  before  the  1st  of 
August  is  satisfied  by  the  ship  sailing  from  Surinam,  her  last  port  of 
loading,  before  the  1st  of  August,  and  going  into  Tortola  on  the  4  th  to 
seek  couToy,  though  she  did  not  sail  from  Tortola,  which  is  one  of  the 
West  India  islands,  direct  for  London  till  afterwards. 

This  was  an  action  upon  a  policy  of  insurance  on  freight  of 
the  Bellona  "  at  and  from  Surinam,  and  all  or  any  of  the  West 
India  islands  (except  Jamaica)  to  London,  warranted  to  sail  on 
or  before  the  1st  of  August,  1807."    In  fact,  the  vessel  did  sail 
before  the  1st  of  August  from  Surinam,  where  she  had  taken  in 
her  homeward  cargo,  and  arrived  at  Tortola,  one  of  the  West 
lodia  islands,  on  the  4th,  to  find  the  convoy ;  but  the  proper 
convoy  having  before  that  time  sailed  with  the  trade,  she  after- 
wards took  sailing  instructions  from  another  ship  as  convoy,  and 
was  lost  in  her  voyage  home.    The  underwriters  contended,  that 
by  the  terms  of  the  policy  the  vessel  ought  to  have  sailed  from 
the  last  of  the  West  India  islands  at  which  she  meant  to  touch 
on  or  before  the  1st  of  August ;  and  that  her  sailing  from 
Surinam  for  Tortola  so  as  not  to  arrive  there  in  the  ordinary 
course  till  the  4th,  and  consequently  not  being  able  to  sail  from 
Tortola  till  after  the  1st,  was  a  breach  of  the  warranty,  and 
precluded  the  plaintiff  from  recovering.     The  jury,  however, 
under  the  direction  of  Lord  Ellenborouoh,  Ch.  J.  at  the  trial 
being  of  opinion  that  there  was  a  bond  fide  compliance  with  the 
terms  of  the  warranty,  according  to  the  meaning  of  the  parties, 
found  a  verdict  for  the  plaintiff ;  which 

The  Attorney-General  now  moved  to  set  aside,  upon  the 
ground  of  misconstruction  of  the  warranty;  considering  the 
object  of  it  to  have  been  to  secure  the  final  departure  of  the  ship 
from  the  last  of  the  West  India  islands  at  which  she  meant  to 
touch,  on  or  before  the  1st  of  August ;  ^otherwise,  by  going  from  r  m^ig  ^ 
one  to  another  after  that  period,  her  stay  might  have  been  pro- 
tracted to  an  indefinite  period. 

t  See  the  cases  collected  in  1  Maude  &  Pollock,  500-502:— F.  P. 
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Wbioht      Lord  Ellenborouoh,  Ch.  J. : 

SuiFFKEB.  Is  it  not  the  same  in  substance  as  if  the  ship  were  warranted 
to  sail  from  her  last  loading  port  on  or  before  the  1st  of  August? 
I  considered  that  the  warranty  was  satisfied  by  her  sailing  from 
Surinam,  which  was  her  last  loading  port,  before  the  1st  of 
August ;  and  that  the  introduction  of  '^  all  or  any  of  the  West 
India  islands  "  was  merely  for  the  benefit  of  the  assured  in  case 
the  ship  should  have  been  taking  in  cargo  at  any  of  those 
islands  where  her  homeward-bound  voyage  was  to  commence. 

Bayley,  J.  asked  whether  Tortola  lay  in  the  course  of  her 
voyage  home  from  Surinam ;  and  being  answered  that  it  was 
usual  to  seek  the  convoy  there;  he  observed,  that  the  vessel 
might  then  be  said  to  have  sailed  on  her  voyage  homewards 
before  the  1st  of  August. 

Per  CuRUM :  Rule  refused. 


1809.  WILLIAMS  V.  BRICKENDEN,   CLERK.t 

^'"1^'  (11  East,  543-547.) 

[  543  ]  Claim  of  conusance  made  by  the  Yice-Chanoellor  of  the  University  of 

Oxford,  in  the  vacancy  of  the  office  of  Chancellor  by  death,  on  behalf  of 
the  University,  allowed  in  a  plea  of  trespass. 

This  came  on  upon  a  rule  moved  for  by  the  Attorney-General 
and  W.  E.  Taunton,  calling  upon  the  plamtiff  to  shew  cause  why 
the  claim  of  conusance  by  the  Yice-Chancellor  of  the  University 
of  Oxford  should  not  be  allowed,  and  in  the  mean  time  proceed- 
ings be  stayed. 

The  defendant  was  served  with  a  writ  of  latitat  issued  out  of 
this  Court  to  answer  the  plaintiff  in  a  plea  of  trespass,  to  which 
he  appeared  by  attorney  on  the  first  day  of  this  Term ;  and 
thereupon  the  following  claim  of  conusance  was  entered. 

"And  hereupon  cometh  also  into  Court  the  Eev.  John 
Parsons,  Commissary  or  Vice-Chancellor  of  the  University  of 
Oxford,  (the  office  of  Chancellor  of  the  said  University  being 
now  vacant  by  and  in  consequence  of  the  death  of  the  Most 

t  Followed  in  Oinnett  v.  WhiUing-      L.  J.  Q.  B.  409.— R.  C. 
7iam  (1885)  16  Q.  B.  D.  761,  771,  55 


VOL.  XI.]  1809.    K,  B.     11  EAST,  548—545.  265 

Noble  William  Henry  Cavendish,  Duke  of  Portland,  late  Chan-     Williams 

cellor  thereof,  and  the  authority  of  Chancellor  of    the  said  bbickexdsm 

University  having  in  this  behalf  for  and  *during  such  vacancy      [  *.>44  ] 

of  the  said  office  of  Chancellor  devolved  iipon  him  the  said  John 

Parsons,  as  such  Commissary  or  Vice-Chancellor : )  by  J.  W. 

his  attorney  above-named,  f  to  ask,  and  claim,  prosecute,  and 

defend  all  and  singular  the  liberties  and  privileges  of  him  the 

said  Commissary  or  Vice-Chancellor ;  and  thereupon  he  the  said 

(Commissary  or  V.-C.  prays  his  liberty ;  that  is  to  say,  to  have 

the  conusance  of  the  plea  aforesaid  before  the  said  Chancellor,  • 

his  Commissary,  or  the  deputy  of  the  said  Commissary,  to  be 

held  at  Oxford ;  because  he  saith,"  &c.    The  claim  of  conusance 

then  proceeded  in  the  same  form  as  set  forth  in  the  case  of 

WelUs  V.  Traherne  in  Willes'  Beports,  234,  setting  forth  the 

letters  patent  of  Hen.  VIII.,  the  statute  of  confirmation  18  Eliz. 

c.  29,  and  the  allowance  of  the  claim  of  conusance  in  E.  9  Ann. 

in  a  plea  of  trespass  then  depending  in  B.  E.  between  Riky  and 

Appleby  v.  StaieU.    And  then  it  proceeded,  ''  and  the  said  Com- 

missaiy  or  V.-C.  prays  that  the  said  record  of  the  said  Easter 

Term  may  be  seen  and  inspected,  and  that  his  said  liberty  and 

conusance  of  the  said  plea  in  the  said  Court  here  depending,  by 

Tirtue  of  the  letters  patent  aforesaid  and  by  force  of  the  said 

statute  and  the  allowance  aforesaid,  may  be  allowed  to  him,  &c. 

with  this,  that  the  said  Commissary  or  V.-C.  doth  aver  that  the 

£aid  F.  H.  Brickenden  mentioned  in  the  said  writ  or  process, 

and  the  said  F.  H.  Brickenden  mentioned  in  the  said  warrant  of 

attorney  and  claim  above  specified,  are  the  same  person.    And 

the  said  Commissary  or  V.-C.  brings  here  into  Court  the  said 

letters  patent  of  Hen.  VIII.,  under  his  great  seal,  dated  1st  of 

April,  in  the  14th  year,  &c.  and  also  brings  into  Court  the 

exemplification  of  the  said  Act  of  Parliament  *under  the  great      [  *545  ] 

£eal  of  the  said  Lady  Elizabeth,  Queen  of  England.    Dated  at 

Westminster  the  7th  of  June,  in  the  18th  year,  &c." 

The  seal  of  the  office  of  Chancellor  of  the  University  was 
affixed  to  this  claim  of  conusance,  and  also  to  the  power  of 
attorney  before  referred  to ;  and  the  affixing  of  the  seal  was  in 

t  By  a  power  of  attorney  before  entered  on  the  record,  as  in  Willes'  £ep. 
233,  n. 
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Williams     each  instance  verified  by  an  affidavit  of  the  registrar  of  the 
Bbickkkdels.  University.    The  claim  itself  was  also  verified  by  affidavits ;  one 

from  the  defendant,  stating  that  he  is  now  and  for  five  years  last 
past  has  been  a  constant  resident  member  of  the  University  of 
Oxford,  and  for  the  whole  of  that  period  and  several  years  before 
one  of  the  fellows  of  Worcester  College  aforesaid.    And  that 
before  and  at  the  time  of  the  supposed  trespass  he  was,  and 
from  thence  has  been  and  now  is,  a  resident  master  of  arts,  and 
is  now  and  was  at  the  time  of  the  supposed  cause  of  action  one 
of  the  proctors  of  the  University  actually  resident  and  abiding 
there,  and  one  of  the  tutors  and  fellows  of  Worcester  College ; 
and  that  the  supposed  trespass  for  which  the  action  is  brought 
was  for  an  act  done  by  him  on  the  28rd  of  May  last  in  discharge 
of  his  duty  as  one  of  the  proctors.     That  the  courts  of  the 
Chancellor  of  the  University  are  regularly  holden  weekly  during 
Term  for  the  trial  of  all  suits  and  causes  within  the  conusance 
and  jurisdiction  of  the  said  Court,  and  that  he  is  liable  to  be 
called  upon  there  to  answer  the  plaintiff.     That  the  plaintiff  was 
at  the  time  of  the  supposed  trespass  an  under-graduate  and 
matriculated  member  of  the   University  and  resident  therein. 
The  matriculations  of  the  plaintiff  and  defendant,  and    the 
residence  of  the  latter  in  the  University,  were  also  verified  by 
the  affidavit  of  the  registrar  of  the  University,  and  by  extracts 
from  the  matriculation  book. 

[  .>46  ]  Williams^   Serjt.   and  Abbott  opposed  the  rule,  and  took 

objection  to  the  claim  of  conusance  being  made  by  the  Yice- 
Chancellor,  in  the  vacancy  of  the  office  of  Chancellor  of  the 
University,  who  though  he  states  in  his  claim  that  during  such 
vacancy  the  authority  of  Chancellor  in  this  behalf  devolves  upon 
the  Commissary  or  Yice-Chancellor,  yet  does  not  shew  any 
charter  or  other  authority  to  that  purpose,  as  he  ought  to  have 
done.  There  is  not  even  any  affidavit  of  the  fact  of  the  vacancy. 
(The  Court  having  asked  by  whom  the  Yice-Chancellor  was 
appointed ;  it  was  answered,  by  the  Chancellor ;  but  that  such 
appointment  must  be  confirmed  by  the  Convocation.)  They 
observed,  that  the  trial  in  the  University  Court,  not  being  by  a  jury 
at  common  law,  but  by  the  civil  law,  the  Courts  at  Westminster 
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have  always  been  veiy  jealous  of  the  jurisdiction,  and  strict  in    Williams 
reqniring  the  claim  of  conusance  to  be  made  in  due  time  and  brickenden. 
form;  as  in  Welles  v.  Traheme^\  and  Leasingby  v.  Smith.l 

The  Attorney-General,  contra,  was  stopped  by  the  Court, 
after  observing  that  the  privilege  was  granted,  not  to  the  Chan- 
cellor, or  to  the  Yice-Chancellor,  but  to  the  University ;  and  that 
in  the  vacancy  of  the  office  of  Chancellor,  it  necessarily  devolved 
on  the  Yice-Chancellor,  as  the  head  officer  of  the  University  for 
the  time  being,  to  claim  its  privilege :  and  referring  to  Castle  v. 
Lichfield,^  where  *the  conusance  was  allowed  on  the  claim  of  [  *547  ] 
the  Vice-Chancellor's  deputy. 

LoBD  Ellenbobough,  Ch.  J. : 

The  claim  of  conusance  is  on  behalf  of  the  body  of  the 
University,  by  a  person  who  appears  to  us  upon  the  face  of  the 
proceeding  to  be  the  principal  organ  of  the  University  by  whom 
the  claim  is  to  be  made.  The  University  seal  is  affixed  to  the 
clauD,  which  gives  it  authenticity,  and  nothing  appears  to  us  to 
negative  the  authority  of  the  Yice-Chancellor  to  prefer  it. 


Per  CuBiAM : 


Let  the  claim  of  conusance  be  allowed. 


t  Willee'  Ecp.  233. 

X  2  Wils.  406. 

§  Hardr.  505,  8,  10.  Lord  Gh.  J. 
WiLMOT  said,  in  Leatingly  y.  Smith, 
2  Wil8.  412,  that  the  record  of  Castle 
T.  Lichfield  had  been  diligently 
searched  for,  but  could  not  be  found. 
He  also  obseryed  that  that  case, 
which  was  in  Easter,  21  Car.  II. 
seemed  to  be  almost  the  first  claim 
of  conusance  allowed  to  the  Uniyer- 
aty  of  Oxford.  Yet  in  Magdalen 
College  case,  M.  25  Car.  11.  1  Mod. 
164,  Lord  Ch.  J.  Yauqhak  said,  that 
the  University  had   enjoyed   these 


priyileges  some  hundred  years  ago. 
And  this  claim  of  jurisdiction  is 
noticed  in  40  Ed.  III.  17 ;  8  Hen.  VI. 
18;  Bro.  Abr.  Conusance,  pi.  27.  It 
is  said  there  have  been  two  other 
instances  in  which  the  claim  of  conu- 
sance has  been  made  by  the  Yice- 
Chancellor;  one  of  Raymond  y.  Willis, 
19  Eliz.  C.  B.  Bot.  128;  another 
where  the  claim  was  made  on  be- 
half of  Wm.  Jackson,  in  C.  B.  20 
Jac.  1;  Bot.  2009;  both  which 
claims  were  allowed:  in  each  of  these 
cases  the  Chancellor  was  living. 


2CS  1809.    K.  B.     11  EAST,  668—569.  [b.r. 


1809.  VERE  V.  LOED  CAWDOE,  and  KING. 

-^rif '•  (11  East,  56a-571.) 

[  568  ]  A  plea  to  an  action  of  trespass,  for  killing  the  plaintiff's  dog,  cannot 

justify  the  act  by  stating  that  the  lord  of  the  manor  was  possessed  of  a 
close,  and  that  the  defendant,  as  his  gamekeeper,  kiUed  the  dog  when 
running  after  hares  in  that  close  for  the  preservation  of  the  hares ;  such  plea 
not  even  stating  that  it  was  necessary  to  kill  the  dog  for  the  piefiervidion 
of  the  hares ;  nor  stating  that  it  was  the  dog  of  an  unqualified  person. 

This  was  an  action  of  trespass  for  shooting  and  killing  a 
certain  dog  of  the  plaintiff.  The  defendants  pleaded  the  general 
issue:  and  the  defendant  King  also  pleaded  specially,  that 
before  and  at  the  time  when,  &c.  Lord  Cawdor  was  and  still 
is  possessed  of  a  certain  close  within  and  part  and  parcel  of  the 
manor  of  Kidwelly  in  the  county  of  Caermarthen,  of  which  he 
was  lord,  and  the  defendant  King  before  and  at  the  said  time 
[  *569  ]  when,  &c.  *was  the  gamekeeper  of  the  said  manor,  duly  deputed 
and  appointed  by  the  said  lord  to  preserve  the  game  upon  the 
said  manor;  and  because  the  plaintiff's  dog  at  the  said  time 
when,  &c.  was  in  the  said  close  of  the  said  lord,  so  being  part 
and  parcel  of  the  said  manor,  running  after,  chasing,  and 
hunting  divers  hares  there,  the  defendant  King  as  such  game- 
keeper, &c.  and  within  the  said  close,  &c.  for  the  preservation 
of  the  said  hares,  shot  and  killed  the  said  dog.  To  this  there 
was  a  general  demurrer. 

Mairyat  in  support  of  the  demurrer,  after  stating  the 
question  to  be,  whether  a  gamekeeper  of  a  manor  had  a  right 
to  shoot  every  dog  which  he  found  following  game  within  the 
boundaries  of  the  manor,  and  that  too  in  a  case  where  the  dog 
is  not  stated  to  have  belonged  to  an  unqualified  person,!  or  to 
have  been  encouraged  by  the  owner  to  pursue  the  game ;  was 
stopped  by  the  Court,  who  were  clearly  satisfied  that  the  plea 
was  bad ;  and  observed  to  the  plaintiff's  counsel  that  it  did  not 
even  state  that  the  killing  of  the  dog  was  necessary  for  the 
preservation  of  the  game. 

t  By  stat.  22  &  23  Car.  II.  c.  25,  guns,  dogs,  &c.  to  kill  game,  used  by 
lords  of  manors  may  appoint  game-  any  person  who  by  that  Act  is  pro- 
keepers  who  may  take  and  seize  all     hibited  from  keeping  the  same. 
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Scarlett  J  for  the  defendant,  relied  upon  the  cases  of  Wadhurst 
V.  Damme, \  and  Barrington  v.  Turner, I  as  shewing  that  the 
justification  need  not  allege  that  the  killing  of  the  dog  was  a 
necessary  means  of  preserving  the  game;  but  only,  as  in  the 
first  case,  that  the  dog  was  divers  times  killing  conies  in  the 
warren,  and  therefore  the  warrener  finding  it  there  at  the  time 
when,  &c.  running  *at  the  conies  there,  killed  it.  And  in  the 
second ;  that  the  greyhounds  chased  a  deer  in  the  defendant's 
park,  and  there  killed  her,  on  which  to  prevent  more  mischief 
by  them,  the  defendant  took  the  greyhounds  and  killed  them. 
In  which  latter  case  there  could  have  been  no  necessity  for 
killing  the  dogs  after  the  defendant  had  taken  them.  The  cases 
on  this  subject,  he  observed,  were  collected  by  Mr.  Serjt. 
Williams  in  a  note  to  the  case  of  Wright  v.  Ramscot,^  who 
refers  to  a  similar  precedent  of  such  a  plea  in  2  Bich.  Prac. 
C.  P.  485,  (4th  ed.)  justifying  the  killing  of  a  greyhound  for 
coursing  deer  in  a  park. 

(Le  Blanc,  J. :  To  make  these  cases  bear  upon  the  present, 
you  must  assimilate  the  hare  to  rabbits  in  a  warren,  or  deer  in 
a  park,  which  are  the  subjects  of  property.) 

In  Keeble  v.  Hickeringill\\  Powell,  J.  says,  every  man  has  a 
property  in  animals  /era  natura  while  they  are  upon  his  own 
land  ratione  soli:  and  in  Sutton  v.  Moody, ^  the  Court  say, that 
**  a  warren  is  but  a  franchise  to  keep  the  conies ;  and  the  owner 
has  no  more  property  in  the  conies  themselves  than  any  man 
that  has  them  in  his  own  land.  If  one  stai-t  a  hare  in  my  close, 
and  kill  her  there,  it  is  my  hare :  otherwise  if  he  hunt  her  into 
the  gronnd  of  a  third  person ;  then  it  is  the  hunter's." 


Vere 
r. 

LOBD 
CAWDU&. 


[  T'TO  I 


Lord  Ellenbobough,  Ch.  J. : 

The  question  is,  whether  the  plaintiff's  dog  incurred  the 
penalty  of  death  for  running  after  a  hare  in  another's  ground  ? 
And  if  there  be  any  precedent  of  that  sort,  which  outrages  all 
reason  and  sense,  it  is  of  no  authority  to  govern  other  cases. 

t  Cro.  Jac.  45.  II  11  Mod.  75  [aeepoat,  p.  272,  w.]. 

t  3  Lot.  28.  f  Salk.  556 ;  1  Ld.  Bay.  250,  and 

$  1  Saond.  84.  Com.  Bep.  34. 
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Verb        There  is  no  question  here  as  to  the  right  to  the  game.    The 

Lord        gamekeeper  had  no  right  to  kill  the  plaintiff's  dog  for  ^following 

:^AWDoiu     £^^    rjijjg  pjg^  ^Q^g  jjQ^  ^^^^  gj^j^  jjjj^j  ^Y^^  Yi^^Q  was  put  in  peril, 

[  *^'*^  ]      BO  as  to  induce  any  necessity  for  killing  the  dog  in  order  to  save 
the  hare. 

Per  GuBiAM  :  Judgment  for  the  plaintiff 


-^ 


1809.  CAREINGTON  v.  TAYLORf 

_:_  *  (11  East,  571—678;  8.  C.  2  Camp.  25^-260.) 

^        -^  Firing  at  wild  fowl  to  kill  and  make  profit  of  them,  by  one  who  was 

at  the  time  in  a  boat  on  a  pubHo  river  or  open  creek,  where  the  tide 
ebbs  and  flows,  so  near  to  an  ancient  decoy  on  the  shore  (about  200 
yards)  as  to  make  the  birds  there  take  flight;  the  defendant  haying 
before  fired  at  a  greater  distance  from  the  decoy,  which  brought  out 
some  of  the  birds  from  thence ;  though  he  did  not  fire  into  the  decoy 
pond ;  is  evidence  of  a  wilful  disturbance  of  and  of  damage  to  the  decoy» 
for  which  an  action  on  the  case  is  maintainable  by  the  owner. 

This  was  an  action  on  the  case  in  which  the  plaintiff  declared, 
that  whereas  he  before  and  at  the  time  of  the  grievance  after 
mentioned,  and  from  thence  hitherto  hath  been  and  still  is 
lawfully  possessed  of  and  in  a  certain  place  prepared  with  suit- 
able and  proper  conveniences  for  decoying,  taking,  and  catching 
of  wild  fowl,  commonly  called  a  decoy,  situate  and  being  at  the 
parish  of  Beaumont-cum-More  in  the  county  of  Essex,  and  by 
means  of  such  decoy  during  all  the  time  aforesaid,  until  the 
committing  of  the  grievance  after  mentioned,  had  been  and  was 
used  and  accustomed  to  decoy  take  and  catch  divers  great 
quantities  of  wild  fowl,  to  wit,  wild  ducks,  mallards,  teal,  and 
widgeon,  by  reason  whereof  great  profits  and  advantages  had 
accrued  and  still  ought  to  accrue  to  him ;  yet  the  defendant 
well  knowing  the  premises,  but  contriving  and  wrongfully  and 
unjustly  intending  to  injure  and  aggrieve  the  plaintiff,  and  to 
deprive  him  of  a  great  part  of  the  profits  and  advantages  arising 
from  his  said  decoy,  afterwards  and  whilst  the  plaintiff  was  so 

t  Cited     and    distinguished    by  598, 58  L.J.  Q.B.  465.  The  judgment 

BowBW,  L.  J.  in  Mogul  8.  S.  Co,  v.  of  C.  A.  was  afi&rmed  (H.  L.  1891)  '92, 

McGregor,  Oow  tfe  Co,,  a  case  of  trade  App.  Ca,  25,  61  L.  J.  Q.  B.  295,  66 

competition  (C.  A.  1889)  23  a  B.  D.  L.  T.  1.— R  C. 
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as  aforeeaid  possessed  thereof,  on  the  1st  of  January,  1809,   Carrington 

and  on  divers  days,  &c.  shot  off  and  discharged  divers  guns  and       Taylor. 

other  engines,  and  made  and  caused  to  be  made  divers  violent 

and  loud  noises  so  near  to  the  said  decoy  of  the  plaintiff  as 

thereby  then  and  there  greatly  to  disturb  and  frighten  divers 

T^ild  fowl  then  being  *at  or  near  the  said  decoy ;  insomuch  that       [  *>72  ] 

divers  wild  fowl,  to  wit,  500  wild  ducks,  &c.  then  and  there  flew 

away  and  wholly  quitted  the  said  decoy,  and  divers  other  wild 

fowl,  to  wit,  &c.,  which  were  then  and  there  about  to  enter  the 

said  decoy  were  thereby  then  and  there  prevented  from  entering 

the  same;  and  by  means  thereof  the  plaintiff  was  prevented 

from  decoying,  catching  and  taking  the  said  wild  fowl  in  such 

plenty  as  he  otherwise  might  and  would  have  done,  to  wit,  at, 

<i'C.,  and  thereby  the  plaintiff  lost  and  was  deprived  of  the  profits, 

&c.  which  might  and  otherwise  would  have  accrued  to  him  from 

his  said  decoy,  to  wit,  at,  &c.    Wherefore,  &c. 

At  the  trial  of  this  case  before  the  Lord  C.  B.  Macdonald  at 
Chehnsford,  the  plaintiff's  right  to  the  decoy,  which  was  an 
ancient    decoy,  was  proved ;    and  it  also  appeared  that  the 
defendant  sought  his  livelihood  in  part  by  shooting  wild  fowl 
from  his  boat  on  the  water,  for  which  boat  with  small  arms 
he  had  a  licence  from  the  Admiralty  for  fishing  and  coasting 
along  the  shores  of  Essex ;  on  one  of  the  salt  creeks  of  which 
county,  called  the  Blackwater  river,  where  the  tide  ebbs  and 
flows,  near  "Walton,  the  decoy  in  question  was  situated.     The 
only  proof  of  the  disturbance  by  the  defendant  was,  that  he, 
being  out  in  his  boat  shooting  wild  fowl  in  a  part  of  the  open 
creek,  first  fired  his  fowling  piece  within  about  a  quarter  of  a 
mile  of  the  plaintiff's  decoy,  when  2  or  800  wild  fowl  came  out ; 
and  afterwards  approached  nearer,  and  fired  again  at  wild  fowl 
on  the  wing  at  the  distance  of  about  200  yards  and  upwards 
from  the  decoy  pond,  when  he  killed  several  widgeons,  and 
immediately  on  the  noise  of  the  gun  4  or  500  wild  fowl  took 
flight  from  the  pond ;  but  it  did  not  appear  that  he  fired  into 
the  decoy.     The  learned  Judge  left  this  as  evidence  to  the  jury 
o!  a  wilful  ^disturbance  of  the  plaintiff's  decoy  by  the  defendant,      [  •••71  ] 
for  which  this  action  would  lie ;  and  the  jury  foimd  their  verdict 
for  the  plaintiff  with  408.  damages. 
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Cabrikgtok  Garrow  now  moved  to  set  aside  the  verdict,  as  being  against 

Tatloh.  1&^  smd  evidence;  the  defendant  having  a  right,  he  said,  to 
shoot  at  the  wild  fowl  in  the  place  where  he  was,  which  was  an 
open  creek  or  arm  of  the  sea,  where  the  tide  flowed  and  reflowed ; 
and  not  having  gone  upon  the  plaintiffs  land,  nor  fired  into  his 
decoy  at  the  birds  there. 

The  Court  however  said,  that  they  saw  no  groand  for  disturb- 
ing the  verdict  in  point  of  law :  and  Ls  Blanc,  J.  referred  to 
[  *^^^  j      an  old  precedent  of  such  an  action,!  which  *had  been  followed 


t  The  case  alluded  to  is  cited  in 
BuU.  Ni.  Pri.   79,   as  HickeringaV^ 
case,  Hil.  5  Ann. ;  which  is  reported 
by  the  name  of  Keehle  v.  Hickerxngall, 
in  11  Mod.  74,  130;   SSalk.  9;   and 
r  •574,11.  ]    Holt's  Bep.  14,  17,  19.     From  these 
it  appears  to  have  been  an  action  on 
the  case  for  disturbing  the  plaintiff's 
decoy;   and  after  a  verdict  for  the 
plaintiff,  it  was  moved  to  arrest  the 
judgment  for  the  insufficiency  in  law 
of  l£e  declaration.    The  case  appears 
to  have  been  twice  argued,  first  in 
Hil.  5  Ann. ;  and  afterwards  in  Easter 
b  Ann. :  the  arguments  are  best  re- 
ported in  Holt's  Bep.  14  and  17.    And 
in  p.  14,  the  facts  are  stated  thus,  *'  that 
the  defendant  was  lord  of  a  manor 
and  had  a  decoy;  and  the  plaintiff 
had  also  made  a  decoy  upon  his  own 
ground,  which  was  next  adjoining  to 
the  defendant's  ground,  and  pretty 
near  also  to  the  defendant's  decoy; 
and  therein  the  plaintiff  had  decoy 
and  other  duclLS,  whereof  he  made 
considerable  profit ; "  and  declares, 
&c.    It  does   not   appear  how  the 
facts  first  mentioned  were  before  the 
Court  upon  the  motion  in  arrest  of 
judgment,  as  they  did  not  appear 
upon  the  face  of  the  declaration ;  nor 
did  the  fact  there  appear  which  is 
afterwards  (p.  17)  stated,  that   the 
defendant  was  upon  his  own  close 
when  he  shot  off  the  gun :  but  these 


facts  were  probably  assumed  argu- 
endo,  as  consistent  with  the  allega- 
tions of  the  declaration. t    Not  that 
perhaps   the   introduction  of   thene 
facts  would  have  varied  the  question; 
as   ^*the   declaration    proceeded    to 
charge  that  the  defendant  fired  the 
guns  which  made  the   disturbance 
with  design  to  damnify  the  plaintiff, 
and  to  frighten  away  the  wild  fowl 
from  his  decoy ;  which  consequently 
precluded,  after   verdict,   any  con- 
sideration of  the  question,  ixrhether 
he  had  not  a  right  to  do  these  acts 
on  his  own  ground  as  a  mean  of 
taking  the  birds  for  his  own  benefit. 
In  the  report  of  the  case  in  1 1  Mod. 
75,  Lord  Ch.  J.  Holt  says,  **  Suppose 
the  defendant  had  shot  in  his  own 
ground ;  if  he  had  occasion  to  shoot, 
it  would  have  been  one  thing;  but 
to  shoot  on  purpose  to  damage  the 
plaintiff   is    another   thing,   and   a 
wrong."    It  should  seem  to  be  the 
same  thing  if  he  fired  for  the  purpose 
of  disturbing  the  wild  fowl  in  his 
neighbour's   decoy,  that   he  might 
take  the  chance  of  benefiting  himself 
by  shooting  them  when  on  the  wing 
in  consequence  of  such  disturbance. 
The  following  statement  of  the  de- 
claration and  judgment  in  that  case, 
which  is  taken  from  a  copy  of  Lord 
Ch.  J.  Holt's  own  MS.  in  my  poeses- 
sion,  shews  the  true  nature  of  the 


X  Vide  what  is  said  by  Holt,  Ch.  J.  po$t,  p.  274,  n.  (11  East,  576,  ».}. 


YOL.  XI.1 


1809.    K.  B.    11  EAST,  574—575. 


273 


by  one  or  two  others  within  his  own  remembrance  on  the  Norfolk  Cabbingtoh 

circuit.    And  the  evidence  *they  observed  was  proper  to  be  left  taylob. 

to  the  jury  who  had  decided  upon  it.  [  *575  ] 

Rule  refused. 


action,  and  of  the  grounds  on  which 
it  was  decided : 

KeBBLE  v.  niGKBBIKOILL. 

Action  upon  the  case.  Plaintiff 
declares  that  he  was,  8th  November, 
in  the  second  year  of  the  Queen, 
lawfully  possessed  of  a  close  of  land 
called  Minott's  Meadow,  et  de  quodam 
nmrto,t  voeato  a  decoy  pond,  to 
which  divers  wildfowl  used  to  resort 
and  come :  and  the  plaintiff  had  at 
his  own  costs  and  charges  prepared 
and  procured  divers  decoy-ducks, 
nets,  machines,  and  other  engines 
for  the  decoying  and  taking  of  the 
wildfowl,  and  enjoyed  the  benefit  in 
taking  them :  the  defendant,  knowing 
which,  and  intending  to  damnify  the 
plaintiff  in  his  vivary,  and  to  fright 
and  drive  away  the  wildfowl  used 
to  resort  thither,  and  deprive  him  of 
his  profit,  did,  on  the  8th  of  Novem- 
her,  resort  to  the  head  of  the  said 
pond  and  vivary,  and  did  discharge 
six  guns  laden  with  gunpowder,  and 
with  the  noise  and  stink  of  the  gun- 
powder did  drive  away  the  wildfowl 
then  heing  in  the  i)ond :  and  on  the 
11th  and  12th  days  of  November  the 
defendant,  with  design  to  damnify 
the  plaintiff,  and  fright  away  the 
wildfowl,  did  place  himself  with  a 
gim  near  the  vivary,  and  there  did 
discharge  the  *8aid  gun  several  times 
that  was  then  charged  with  the  gun- 
powder against  the  said  decoy  pond, 
whereby  the  wildfowl  were  frighted 
away,  and  did  forsake  the  said  pond. 
Upon  not  guilty  pleaded,  a  verdict 
was  found  for  tiie  plaintiff  and  20/. 
damages. 


Eeeblb 
r, 
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Holt,  C.  J. : 

I  am  of  opinion  that  this  action 
doth  lie.  It  seems  to  be  new  in  its 
instance,  but  is  not  new  in  the 
reason  or  principle  of  it.  For,  Ist,  ^*^**  ^  -^°" 
This  using  or  making  a  decoy  is 
lawful.  2ndly,  This  employment  of 
his  ground  to  that  use  is  profitable 
to  the  plaintiff,  as  is  the  skill  and 
management  of  that  employment. 
As  to  the  first,  Every  man  that  hath 
a  property  may  employ  it  for  his 
pleasure  and  profit,  as  for  alluring 
and  procuring  decoy  ducks  to  come 
to  his  pond.  To  learn  the  trade  of 
seducing  other  ducks  to  come  there 
in  order  to  be  taken  is  not  prohibited 
either  by  the  law  of  the  land  or  the 
moral  Icvw ;  but  it  is  as  lawful  to  use 
art  to  seduce  them,  to  catch  them, 
and  destroy  them  for  the  use  of  man- 
kind, as  to  kill  and  destroy  wildfowl 
or  tame  cattle.  Then  when  a  mnu 
useth  his  art  or  his  skill  to  take 
them,  to  sell  and  dispose  of  for  his 
profit ;  this  is  his  trade ;  and  he  that 
hinders  another  in  his  trade  or  live- 
lihood is  liable  to  an  action  for  so 
hindering  him.  Why  otherwise  are 
scandalous  words  spoken  of  a  man  in 
his  profession  actionable,  when  with- 
out his  profession  they  are  not  bo? 
Though  they  do  not  effect  any  dam- 
age, yet  are  they  mischievous  in 
themselves;  and  therefore  in  their 
own  nature  productive  of  damage; 
and  therefore  an  action  lies  against 
him.  Such  are  all  words  that  are 
spoken  of  a  man  to  disparage  him 
in  his  trade,  that  may  bring  damage 
to  him ;  though  they  do  not  charge 
him  with  any  crime  that  may  make 


[  •575, «.  ] 


t  2  Inst.  100.    Vivarium  is  a  word 
of  large  extent,  and  ex  vi  termini 
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signifieth  a  place  in  land  or  water 
where  living  things  are  kept. 
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[  •S76, «.  ] 


DENNE  d.  BEIDDOIf  v.   PAGE. 

(11  East,  603,  W.--605,  n.) 

[Sate. — Lord  Mansfield's  judgment  in  this  case  will  be  found 
reported  in  the  note  to  Hay  v.  Earl  of  Coventry,  1  B.R.  655,n. 


him  obnoxious  to  punishment;  as 
to  say  a  merchant  is  broken,  or  that 
ho  is  failing,  or  is  not  able  to  pay 
his  debts.  1  EolL  60,  1;  all  the 
cases  there  put.  How  much  more, 
when  the  defendant  doth  an  actual 
and  real  damage  to  another  when  he 
is  in  the  very  act  of  receiving  profit 
by  his  employment.  Now  there  are 
two  sorts  of  acts  for  doing  damage 
to  a  man's  employment,  for  which 
an  action  lies ;  the  one  is  in  respect 
of  a  man's  privilege ;  the  other  is  in 
respect  of  his  property.  In  that  of  a 
man's  franchise  or  privilege  whereby 
he  hath  a  fair,  market,  or  ferry,  if 
another  shall  use  the  like  liberty, 
though  out  of  his  limits,  he  shall  be 
liable  to  an  action ;  though  by  grant 
from  the  King.  But  therein  is  the 
difference  to  be  taken  between  a 
liberty  in  which  the  public  hath  a 
l)enefit,  and  that  wherein  the  public 
is  not  concerned.  *22IIen.  VI.  14, 15. 
The  other  is  where  a  violent  or  mali- 
cious act  is  done  to  a  man's  occupa- 
tion, profession,  or  way  of  getting  a 
livelihood ;  there  an  action  lies  in  all 
cases.  But  if  a  man  doth  him  dam- 
age by  using  the  same  employment; 
as  if  Mr.  Hickeringill  had  set  up  an- 
other decoy  on  his  own  ground  near 
the  plaintiff's,  and  that  had  spoiled 
the  custom  of  the  plaintiff,  no  action 
vould  lie,  because  he  had  as  much 
liberty  to  make  and  use  a  decoy  as 
the  plaintiff.  This  is  like  the  case  of 
11  Hen.  IV.  47.  One  schoolmaster 
pcts  up  a  new  school  to  the  damage 
of  an  ancient  school,  and  thereby  the 
scholars  are  allured  from  the  old 
pchool  to  come  to  his  new.  (The 
faction  there  was  held  not  to  lie.) 
But  suppose  Mr.  Hickeringill  should 


lie  in  the  way  with  his  guns,  and 
fright  the  boys  from  going  to  school, 
and  their  parents  would  not  let  them 
go  thither;  sure  that  schoolmaster 
might  have  an  action  for  the  lops  of 
his  scholars.    29  Ed.  III.  18.    A  man 
hath  a  market,  to  which  he  hath  toll 
for  horses  pold;  a  man  is  bringing 
his  horse  to  market  to  seU :  a  stranger 
hinders  and  obstructs  him  from  going 
thither  to  the  market :  an  action  lies, 
because  it  imports  damage.    Action 
upon  the  case  lies  against  one  that 
shall    by   threats    fright    away  hi-? 
tenants  at  will.    9  Hen.  VTI.  8 :  21 
Hen.  VI.  31 ;  9  Hen.  VII.  7 ;  14  Ed, 
rV.  7 ;  ride  Bastal,  662 ;  2  Cro.  423, 
Trespass  was  brought  for  beating  his 
servant,  whereby  he  was  hindered 
from  taking  his  toll ;  the  obstruction 
iff  a  damage,  though  not  the  loss  of 
his  servico.    There  was  an  obiectiou 
that  did  occur  to  me,  though  I  do 
not  remember  it  to  be  made  at  the 
Bar;  which  is,  that  it  is  not  men- 
tioned in  the  declaration  what  number 
or  nature  of  wild  fowl  were  frighted 
away  by  the  defendant's  shooting. 
As  in  5  Eep.  34,  Playter^a  case.    Tr^- 
pass  quart  cJauavm  smtm  fregit^   «f 
pisces  8H09  cepH,    After  a  verdict  for 
the  plainti£f,  and  entire  damages,  it 
was  moved  in  arrest  of  judgment, 
that  the  declaration  was  not  good, 
because    it   was   not  said  of   what 
natiu^,    nor   of   what   number  the 
fishes  were:  which  was  held  to  be  a 
fatal  exception,  not  helped  after  ver- 
dict by  the  Statute  of  Jeofails.   Besp. 
But  indeed  here  is  not  the  number 
stated.    Now  considering  the  nature 
of  the  case,  it  is  not   possible    to 
declare  of   the   number   that  were 
frighted  away ;  because  the  plaintiff 
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The  case  of  Foster  v.  Romney  to  which  Denne  d.  Briddon  v.  Page 
U  appended  in  11  East,  adds  nothing  to  the  principle  of  con- 
straction  established  by  the  other  cases  here  referred  to ;  and  it 
should  be  remembered  that  the  actual  result  of  a  similar  will 
mtide  after  1837  would  probably,  in  all  these  cases,  be  different 
owing  to  the  23rd  section  of  the  Wills  Act,  1  Vict,  c,  26. — R.  C] 


Denn'e 
Briddon 

V, 

Paoe. 


ha  I  not  poaseesion  of  them,  to  count 
them.    Where  a  man  brings  trespass 
for  taking  his  goods,  he  must  declare 
of  the  quantity,  because  he,  by  having 
lud  the  possession,  may  know  what 
he  had,  and  therefore  must   know 
what  he  lost.    This  is  pkdn  by  several 
authorities.     2   Cro.    123;    Dent    y. 
f)liffr.     Trespass  for   beating    and 
hindering  his  servant  from  taking 
and  collecting  his  toll:  objection  that 
it  is  not  said  what  quantity  of  toll  he 
WAS  to  take:  but  that  could  not  be 
known.    Owen,  Bep.  109 ;   Escott  y. 
Laurenny.      Action    upon    the  case 
because  the  defendant  hindered  him 
from  taking  toll  of  divers  pieces  of 
wool,  and  sheweth  not  how  many; 
V6t  the  declaration  was  *good.   2  Cro. 
436 ;  Johns  y.  WUson,    Trespass  quare 
dausum  /regit,    et    apinas    sua$    ad 
taltmWam  tuccidit.     Exception    was 
taken  to  the  declaration  because  the 
nomber  of  the  thorns  was  not  men- 
tioned :  yet  held  not  to  be  a  good  ex- 
ception. Alleyn,  22;  Lodgtv.Weedon^ 
Action  upon  the  case;  the  plaintiff 
declared  that  the  defendant   killed 
(livers  cattle  infected  with  the  mui*- 
Run,  and  threw  the  entrails  into  the 
plaintiff  ^s  fiold,  j^er  quod  diuerm  averia 
of  the  plaintiff's  interierunt.    After 
verdict,  exception  was  taken  in  arrest 
of  judgment,    because    it   did   not 
appear  how   many    cattle    of    the 
plaintiff  *s  did  thereby  peiish:    yet 
judgment  was  given  for  the  plaintiff, 
because  there  need  not  such  certainty 
in  an  action  upon  the  case,  because 
the  plaintiff  is  only  to  recover  dam- 
ages for  them.     9  Bep.  43,  44 ;  Earl 
iff  Sai€p*s  case.    Action  on  the  case 


for  hindering  the  plaintiff  in  taking 
the  profits  of  his  stewardship  of  such 
a  manor ;  not  shewing  what  the  pro- 
fits were,  or  how  much  they  amounted 
to :  it  was  never  questioned  but  the 
declaration  was  good.  The  plaintiff 
in  this  case  brings  his  action  for  the 
apparent  injury  done  him  in  the  use 
of  that  employment  of  his  freehold, 
his  art,  and  skill  that  he  uses  thereby. 
Secondly,  says  Mr.  Solicitor,  here 
is  not  the  natui*e  of  the  wildfowl 
stated;  for  wildfowl  are  of  several 
sorts;  ducks,  teal,  mallard,  and  in- 
deed all  birds  that  are  wild  are  wild- 
fowl. Eesp.  It  is  true  in  the  large 
signification  of  the  word  they  are  so : 
and  also  the  woi*d"  fowl"  comprehends 
all  birds  and  poultiy:  but  wildfowl 
are  token  in  a  more  restrained  sense ; 
pheasants  and  partridges  ore  not 
thereby  understood,  for  they  are 
fowl  of  warren.  Manwood*s  Forest 
Law,  cap.  4,  sec.  3 ;  1  Begister,  93 — 
96 ;  F.  N.  B.  8G ;  Bastal,  585.  Wild- 
fowl are  known  in  the  law,  and 
described  by  the  statute  of  25  Hen. 
YIII.  c.  11,  which  doth  take  notice 
of  wildfowl.  The  title  of  the  statute 
is  **  against  destroying  of  wildfowl." 
It  recites  that  there  hath  been  within 
this  realm  groat  quantities  of  wild- 
fowl, as  ducks,  mallards,  widgeons, 
teals,  wildgeese,  and  divers  other 
kind  of  wildfowl,  which  is  reasonable 
to  be  understood  of  that  sort  that  do 
get  their  prey  in  that  manner.  The 
Stat,  of  3  &  4  Ed.  VI.  c.  7,  which  re 
peals  that  of  the  25  Hen.  YIII. 
takes  notice  of  wildfowl,  and  hath 
the  general  word  **  wildfowl,  "with- 
out cofning  to  particulars.  Therefore 
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[  •678,  n.  ] 


SIE  WALTER  STIRLING  and   Others  v. 

VAUGHAN. 

(11  East,  619—632;  2  Camp.  225—229.) 

A  prize  taken  by  the  navy  and  army  conjointly  is  insurable  on  account 
of  the  interest  of  the  captors,  under  the  stat.  45  Qeo.  UL  c.  72,  s.  3,^ 
which  grants  prize  so  taken  to  the  conjoint  captors  after  condemnation, 
subject  only  to  the  apportionment  of  the  Crown  as  to  the  respectiyo 
shares. 

This  was  an  a^stion  on  a  policy  of  insurance  effected  by  the 
plaintiffs,  as  agents,  upon  a  ship  called  the  Prize,  No.  3,  and 
her  cargo  from  Monte  Video  to  London.  The  subject  of  in- 
surance was  a  prize  taken  from  the  Spaniards  by  the  conjoint 
forces  of  the  army  and  navy  upon  the  expedition  to  the  river 
Plata ;  and  the  interest  was  averred  by  the  first  count  to  be  in 
the  King ;  by  the  second  to  be  in  the  captors ;  and  the  third 
count,  without  averring  any  interest,  alleged  that  it  was  not  in 
his  Majesty  or  in  any  of  his  subjects.  The  loss  was  alleged  to 
be  by  the  perils  of  the  sea  on  the  voyage  home.  At  the  trial 
before  Lord  EUenborough,  Ch.  J.  at  Guildhall,  Admiral  Murray 


when  the  declaration  is  of  wildfowl,  it 
ifl  not  to  be  understood  that  sparrows, 
wrens,  or  rohin-red-breasts  can  be 
thereby  included.  Besides  Flumitute 
Volucrea,  in  Littleton's  Dictionary, 
are  understood  wildfowl,  as  being 
the  only  words  in  Latin  that  we  have 
to  express  it.  Litt.  Diet.  tit.  Wild 
Fowl.  And  when  we  do  know  that 
of  long  time  in  the  kingdom  these 
artificial  contrivances  of  decoy  ponds 
and  decoy  ducks  have  been  used  for 
enticing  into  those  ponds  wildfowl, 
in  order  to  be  taken  for  the  profit  of 
the  owner  of  the  pond,  who  is  at  the 
expense  of  servants,  ^engines,  and 
other  management,  whereby  the 
markets  of  the  nation  may  be  fur- 
nished ;  there  is  great  reason  to  give 
encouragement  thereunto;  that  the 
people  who  are  so  instrumental  by 
their  skill  and  industry  so  to  furnish 
the  markets  should  reap  the  benefit 
and  have  their  action.  But,  in  short, 
that  which  is  the  true  reason  is  that 


this  action  is  not  brought  to  recover 
damage  for  the  loss  of  the  fowl,  but 
for  the  disturbance ;  as,  2  Cro.  604  ; 
Datvney  v.  Dee,  8o  is  the  usual  and 
common  way  of  declaring. 

t  The  Act  of  1805,  which  re- 
ferred to  a  Boyal  Proclamation  as  to 
prizes  taken  diuring  the  then  present 
war,  was  expressly  repealed  by  27  &  2S 
Vict.  c.  23 ;  and  by  the  Naval  Prire 
Act,  1864  (27  &  28  Vict.  c.  25),  it  is 
(s.  55  (2))  declared  that  nothing  in 
the  Act  should  give  to  the  officers 
and  crew  of  her  Majesty's  ships  of 
war  any  claim  to  any  ship  or  goods 
taken  as  prize  or  the  proceeds  thereof » 
it  being  the  intention  of  the  Act  that 
the  officers  and  crews  flihould  con- 
tinue to  take  only  such  interest  (if 
any)  in  the  proceeds  of  prizes  as  may 
be  from  time  to  time  granted  to  them 
by  the  Crown.  The  case  is  here  re- 
tained merely  as  one  of  the  train  of 
authorities  on  the  principle  of  insur- 
able interest. — ^B.  C. 
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Tras  called  as  a  witness  to  shew  on  whose  account  the  insurance     Stiblimo 
was  effected ;  and  he  deposed,  that  after  the  capture  of  this  and    VAuaHAv. 
other  prizes  by  the  conjoint  forces  *employed  on  the  expedition,      [  •620  ] 
a  Mr.  Blacker  was  appointed  prize  agent  for  ships  by  the  naval 
and  mihtary  commanders,  to  act  on  behalf  of  all  interested  in 
the  capture ;  and  from  him  orders  were  received  at  home  to 
insure  every  thing  in  which  the  captors  were  interested  :  but  it 
did  not  appear  that  Blacker  had  received  any  appointment  or 
direction  from  the  Treasury  or  any  other  department  of  Govern- 
ment authorizing  him  specifically  to  insure  or  take  care  of  the 
interests  of  the  Grown,  further  than  as  such  an  authority  might 
bj  law  be  inferred  from  his  appointment  as  prize  agent  by  the 
captors,  and  the  directions  received  by  him  from  them  to  act 
on  behalf  of  all  interested  in  the  capture.    Neither  was  there 
any  evidence  of  the  King's  having  repudiated  such  an  authority. 
The  prize  was  lost  by  the  perils  of  the  sea  in  her  voyage  home- 
wards, and  before  any  condenmation  of  her  in  the  Court  of 
Admiralty.     Under  ^these  circumstances  Lord  Ellenborough, 
Ch.  J.  left  it  to  the  jury  to  infer  an  authority  from  the  Crown 
to  the  captors  to  cause  insurance  to  be  made,  or  an  adoption 
of  it  when  made  on  behalf  of  its  interest  in  the  prize,  in  which 
the  captors  themselves  had  at  least  an  eventual  interest :  and 
considering  that  the  plaintiffs  were  entitled  to  recover  either  on 
the  first  or  second  count ;  though  he  reUed  principally  at  the 
time  upon  the  former ;  his  Lordship  advised  the  jury  to  find  a 
verdict  for  the  plaintiffs ;  which  they  did  accordingly. 

A  new  trial  was  moved  for  in  this  Term  upon  two  grounds  ; 
1st,  That,  admitting  the  King  to  have  an  insurable  interest  in  a 
prize  before  condemnation,  yet  that  there  was  no  evidence  to 
shew  that  the  insurance  was  authorized  by  or  in  fact  made  on 
account  of  his  Majesty,  so  as  to  warrant  the  verdict  for  the 
plaintiff  on  the  first  count.  That  the  direction  given  by  the 
captors  to  their  prize  *agent,  to  insure  on  behalf  of  all  interested  [  «e2i  ] 
in  the  capture,  was  evidently  meant  only  to  express  the  interests 
of  the  captors  themselves,  which  in  the  event  of  condemnation 
would  have  been  vested  in  them  :  and  there  was  no  contempla- 
tion at  the  time  of  the  separate  interest  of  the  Crown.  2ndly, 
That  the  verdict  could  not  be  sustained  on  the  second  count, 


278  1809.    K.  B.    11  EAST,  621—622.  [b.e. 

Stiblino  which  averred  the  interest  to  be  in  the  captors ;  for  before 
Vauohak.  condemnation  they  had  no  insurable  interest;  they  had  not 
even  a  right  to  call  for  an  adjudication  in  the  Admiralty  Court ; 
for  the  Crown  might  release  the  capture  at  any  time  before 
condemnation ;  as  was  established  in  the  case  of  the  Elsebe ;  t 
and  the  captors  could  not  then  proceed  further  to  call  for  an 
adjudication. 

The  Attorney-General,  Gairow,  and  Toddy  now  shewed 
cauae  against  the  rule  for  a  new  trial,  and  insisted  strongly 
upon  the  plaintifiTs  right  to  sustain  the  verdict  upon  the  second 
count,  alleging  the  interest  to  be  in  the  captors.  This  point, 
they  said,  was  decided  in  the  Omoa  case :  I  the  prize  there 
insured  was  made  by  the  joint  capture  of  the  army  and  navy, 
and  one  of  the  counts  averred  the  interest  to  be  in  the  captors ; 
and  the  Court  expressly  decided  that  they  had  an  insurable 
interest  before  condemnation.  And  though  that  decision  has 
been  questioned  by  individual  Judges  of  great  respect  and 
authority,  §  supposing  it  to  have  been  decided  upon  the  ground 
that  a  mere  expectation  of  a  grant  from  the  Crown  after  con- 
I  '022  ]  demnation  was  insurable ;  yet  that  case  is  not  denied  to  *be 
supportable  on  other  grounds  ;  and  it  has  never  been  over-ruled 
by  the  judgment  of  any  Court.  And  now,  since  the  stat.  45  Geo. 
III.  c.  72,  s.  8,  vesting  the  property  of  all  prizes,  taken  by  the 
conjoint  force  of  the  army  and  navy,  in  the  conjoint  captors, 
after  condemnation ;  the  doubt,  which  was  suggested  against 
that  decision,  that  part  of  the  captors  there,  namely  the  army, 
had  no  interest  in  the  prize  even  after  condemnation,  and  could 
only  have  been  entitled  to  share  by  the  mere  grace  of  the  Crown, 
is  done  away.  It  is  true  that  the  Crown  may  still  release  the 
prize  before  condemnation ;  but  that  grows  out  of  its  prerogative 
of  making  peace  or  war,  and  has  no  relation  to  the  question  of 
property.  For,  since  the  Act  in  question,  though  the  property 
is  still  condemned  in  point  of  form  to  the  Crow^,  yet  the  joint 

t  5  C.  Eob.  Adm.  Bep.  173.  in  Dom.  Proc.  6  R.  R.  659  (2  Boe. 

X  Lt  Cms  V.  Hughes,  Park  on  In-  &  P.  (N.  R.)  269),  where  the  whole 

8ur.  (6th  edit.)  358.  subject  of  insurable  interc«ts  is  very 

§  See  the  sum  of  all  the  opinions  amply  discussed, 
in  the  report  of  Lucena  v.  Crau/urd, 
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captors,  (as  the  navy  before  had  under  the  Naval  Prize  Act  and     Stibuso 
the  King's  proclamation,)  have  the  absolute  interest  in  the  pro-    vauqhax. 
perty  immediately  upon  condemnation :  and  this  was  held  in 
Marrough  v.  Comyns^  to  relate  back  to  the  time  of  the  capture. 

(Lord  Ellenbobough,  Ch.  J.  said  that  the  right  of  releasing 
before  condemnation  was  an  implied  exception  in  the  grant  of 
prize  by  the  Crown.  The  grant  of  the  subject-matter  must  be 
understood  with  this  proviso,  that  it  remains  in  the  Crown  to 
grant  up  to  the  time  of  condemnation :  for  the  Crown  cannot 
do  any  thing  in  disparagement  of  its  own  grant  any  more  than 
a  subject.) 

At  all  events  the  captors  had  in  the  mean  time  a  lawful 

possession,   authorized  by  the  King's  command  to  seize  the 

property  of  the  enemy,  which  gave  them  a  special  property  in 

the  prize,  subject  to  vest  absolutely  upon  condemnation;  and 

this  was  sufficient  to  give  the  captors  an  insurable  interest. 

The  power  of  the  Crown  to  *release  the  prize  to  the  captured      [  •623  ] 

before  condemnation  is  only  a  qualification  of  the  right  of  the 

captors ;  the  Crown  can  no  longer  take  the  prize  to  its  own  use 

or  give  it  to  another.    But  supposing  there  were  any  technical 

objection  to  considering  this  as  an  insurable  interest,  against  the 

plain  understanding  of  mankind  upon  the  subject,  and  the  long 

established  practice  of  insuring  captures  made  by  the  King's 

ships  or  by  privateers  at  sea,  it  seems  to  be  admitted  oh  all 

hands  that  the  Crown  has  an  insurable  interest  in  prizes  made 

by  its  own  officers,  and  which  are  ever  proceeded  against  and 

condemned  in  the  name  of  the  Crown.     Then,  in  furtherance 

of  the  interest  of  the  Crown  in  the  prize,  the  captors,  who  are 

acting  by  the  conmiand  and  for  the  benefit  of  the  Crown,  may 

well  be  considered  as  having  an  implied  authority  to  insure  the 

captured  property.    The  insurance  was  directed  to  be  made  for 

all  interests.    The  King  might,  if  he  pleased,  have  repudiated 

the  insurance  so  far  as  his  separate  interest  was  concerned :  but, 

without  an  express  renunciation,  it  may  fairly  be  assumed  that 

the  captors  had  his  authority  for  doing  every  thing  usual  and 

t  1  Wilfl.  211. 
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SrtBLXHo     proper  for  the  preservation  of  the  captured  property,  and  among 
VAuoHAir.    other  things  for  inBuring. 

(Lord  Ellenbobouoh,  Ch.  J. :  The  law  will  presume,  if  nothing 
appear  to  the  contrary,  that  every  person  accepts  that  which  is 
for  their  benefit.  And  here  it  is  for  the  benefit  of  the  Crown  to 
preserve  the  prize,  if  it  were  only  for  the  purpose  of  securing 
to  the  captors  the  reward  which  its  bounty  had  provided  for 
them  in  the  event  of  condemnation.  Besides,  the  de  facto  captors 
have  a  special  property  in  the  thing  captured,  founded  upon  a 
lawful  possession,  which  they  hold  for  those  who  are  ultimately 
found  to  be  interested  in  it :  and  unless  it  be  shewn  to  be  a 
[  *624  ]  mere  tortious  capture,  it  must  be  taken  *to  be  a  lawful  capture 
and  possession  by  them.  That  view  of  the  subject  relieves  it 
from  all  question,  whether  a  mere  expectation  of  a  subsequent 
grant  from  the  Crown  be  insurable  as  an  interest  in  the  subject- 
matter.) 

Insurances  are  constantly  effected  by  the  orders  of  a  supercargo, 
and  no  inquiry  is  ever  made  at  the  trial  as  to  his  authority : 
it  is  taken  to  arise  from  the  nature  of  his  employment,  which 
is  to  superintend  and  preserve  the  property  of  his  employer 
committed  to  his  charge.  So  here,  it  is  equally  the  duty  of  the 
captors  to  preserve  by  all  reasonable  care  the  property,  when 
captured  from  the  enemy,  as  to  make  the  capture ;  and  insurance 
is  one  of  the  most  ordinary  means  of  preserving  naval  capture. 

Parky  Marryat,  and  Cair,  on  behalf  of  the  defendant,  the 
underwriter,  argued,  first,  that  the  evidence  did  not  support 
the  first  count,  averring  the  interest  to  be  in  the  Eing;  for 
the  policy  refers  to  Slacker's  letter ;  stating  that  the  vessel  was 
"valued  at  6,000Z.  as  per  W.  Slacker's  letter  of  the  10th  of 
September ;  "  and  in  that  letter  Blacker  requires  the  insurance 
to  be  made  on  account  of  the  captors.  And  though  Admiral 
Murray  said  at  the  trial,  that  Blacker  was  appointed  agent  of 
the  prizes  for  the  benefit  of  all  interested,  that  must  be  under- 
stood in  the  sense  in  which  the  parties  themselves  meant  it  at 
the  time,  which  was  evidently  intended  only  to  apply  to  the 
captors  themselves,  without  any  contemplation  of  the  interest  of 
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the  Crown.    Then,  though  every  person  may  be  presumed  to     Stirling 
ratify  that  which  is  done  for  his  benefit ;  yet  it  must  first  be  shewn    vaughan. 
that  the  thing  done  was  intended  for  the  benefit  of  the  party 
\7hose  ratification  is  implied.    And  the  cases  of  Lucena  v.  Crau- 
fard}  and  *R(mth  v.  Thompsonl  shew  that,  where  the  insurance  is      [  #525  ] 
effected  with  another  view,  the  assured  cannot  secure  themselves 
by  averring  an  interest  in  the  Crown,  whose  benefit  was  not  in- 
tended at  the  time,  though  the  Crown  had  an  insurable  interest. 

(Lord  Ellenborough,  Ch.  J.  observed  that  in  the  latter  case  it 
was  specifically  found  as  a  fact,  that  the  insurance  was  made  on 
account  of  the  captors;  and  it  appeared  that  they  had  no 
insurable  interest  in  the  subject-matter  at  the  time  of  the 
capture  made.) 

In  Lucena  v.  Craufurd  evidence  was  given,  by  Mr.  Rose 
of  the  Treasury,  to  shew  the  adoption  of  the  insurance  by 
the  Crown.  At  any  rate,  they  added,  the  Crown  could  not  be 
entitled  to  the  benefit  of  the  insurance  as  upon  an  implied 
authority,  if  it  would  not  have  been  liable  also  to  the  expense  of 
the  premiums ;  which  liability  they  denied,  in  the  absence  of  any 
proof  that  the  Crown  had  adopted  th&  act  of  the  agent.  And  it 
would  be  strange  to  imply  an  authority  from  the  Crown  to  insure 
prize  ships  in  its  name  for  the  benefit  of  the  captors,  when  it 
never  insured  its  own  ships.  It  may  even  be  questioned 
whether,  a  priori^  it  be  for  the  benefit  of  the  Crown  to  insure  in 
general ;  though  it  may  happen  to  be  so  in  a  particular  case  in 
the  event.  Secondly,  they  argued  that  the  captors  had  no 
insurable  interest,  as  well  on  the  general  ground,  which  has 
been  so  often  before  discussed,  as  on  the  recent  statute  45  Geo. 
m.  c.  72,  8.  8,  which,  they  observed,  only  gave  the  interest  and 
property  in  any  prize,  taken  by  the  conjoint  forces  of  the  navy 
and  army,  to  the  captors  ''  after  final  adjudication  thereof  as 
lawful  prize  "  in  the  Court  of  Admiralty;  and  that  too,  subject  to 
the  King's  apportionment  as  to  the  shares  :  and  till  condemna- 
tion the  interest  remains  entirely  in  the  Crown,  ^because,  as  it      [  «626  ] 

t  6  R.  B.  659  (2  Bos.  &  P.  (N.  B.)         t  10  B-  B.  539  (11  East,  428). 
269). 
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Stxblxno      api)ear8  by  the  case  of  the  Ehebe,^  the  Crown  may  release  it. 

Vaugrak.  With  respect  to  the  captors  having  an  insurable  interest  on 
account  of  their  having  a  lawful  possession ;  it  was,  they  eaid, 
begging  the  question ;  for  till  condemnation  it  could  never  be 
ascertained  whether  the  possession  were  lawful  or  not :  and  the 
liability  over  of  the  captors  for  costs  and  damages  applied  rather 
to  an  illegal  than  to  a  legal  capture. 

(Batley,  J. :  Lord  Eldon,  in  the  case  of  Lucena  v.  CraufurdjX 
did  not  deny  that  captors  might  have  an  insurable  interest, 
grounded  upon  a  lawful  possession,  coupled  with  the  liability  to 
answer  for  it. 

Lord  Ellenbobough,  Ch.  J. :  They  might  maintain  trespass  or 
trover  against  a  wrongdoer  upon  that  possession.) 

It  was  doubted  in  Lucena  v.  Craufurd  whether  the  commis- 
sioners could  have  maintained  such  actions. 

(Lord  Ellenborouoh,  Ch.  J. :  The  doubt  there  arose  upon  the 
particular  circumstances  of  the  case ;  because  the  commissioners 
had  not  the  possession,  nor  any  right  to  the  possession,  of  the 
prize  tUl  it  was  brought  into  port:  and  that  was  the  great 
difficulty  of  the  case.  But  I  cannot  consider  this  as  a  mere 
expectative  interest.) 

It  is  a  sufficient  answer  to  the  second  count,  that  the  captors 
had  no  property  in  the  goods,  by  the  late  Act,  before  condemna- 
tion ;  and  without  property  §  they  had  no  insurable  interest  in 
them.  And  as  to  the  first  count,  if  it  were  a  matter  of  fact, 
whether  the  captors  had  an  authority  from  the  King  to  insure 
and  did  insure  on  his  account,  and  it  were  not  necessarily  to  be 
presumed  from  the  relation  in  which  they  stood  to  the  Crown  ; 
then  the  defendant  was  entitled  to  have  that  fact  found  in  the 
negative  upon  the  evidence  laid  before  the  jury  at  the  trial. 

[  627  ]       LoBD  Ellenbobough,  Ch.  J. : 

A  general  verdict  has  been  given  for  the  plaiatiff  upon  the 

t  5  C.  Rob.  Adm.  Rep.  173.  §  Fide  6  R.  R.  690  (2  Bos.  &  P. 

J  6  R.  R.  704  (2  Bos.  &  P.  (N.  R.)      (N.  R.)  307). 
323). 
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declaration  in  this  case,  which  contaiiB  three  different  averments     Stirliko 

of  interest  in  so  many  counts  ;  one  of  them  averring  the  interest    vauobax. 

to  be  in  the  King ;  another,  in  the  captors ;  and  a  third  in  some 

person  other  than  his  Majesty  or  any  of  his  subjects.    The  latter 

connt  is  out  of  the  question ;  no  evidence  having  been  given  of 

any  authority  from  such  other  person  to  insure :  the  verdict, 

therefore,  must  be  sustained,  if  at  all,  either  upon  the  first  or 

second  count.    The  subject-matter  of  the  insurance  was  a  prize 

taken  by  the  army  and  navy  conjointly  ;  and  the  words  in  which 

the  authority  is  stated  to  have  been  given  to  Blacker  to  insure 

were,  that  he  was  appointed  prize  agent  for  ships  by  the  naval 

and  military  commanders,  to  act  on  behalf  of  all  interested  in 

the  capture ;  and  under  that  authority  he  directed  the  insurance 

in  question  to  be  made.    The  inclination  of  my  mind  at  the  trial 

was,  that  this  might  be  considered  as  a  specific  authority  to  act 

on  behalf  of  the  King  as  well  as  of  the  immediate  captors ;  but  I 

would  not  rely  altogether  on  that,  when,  according  to  the  more 

obvious  and  probable  meaning  of  the  words,  the  authority  was 

meant  to  be  given  for  the  benefit  of  the  captors,  under  the 

appropriation  of  the  Crown  by  virtue  of  the  Prize  Act  of  the  45 

Geo.  lU.   That  brings  it  to  the  question  of  interest  in  the  captors 

under  that  statute :  Whether  before  condemnation  they  have  such 

a  vested  interest  in  the  subject-matter  as  is  by  law  capable  of 

being  insured  ?  And  therefore  my  opinion  will  not  clash  with  any 

opinion  delivered  in  any  other  case,  nor  with  the  letter  or  spirit 

of  the  stat.  19  Geo.  II.  (c.  87)  against  gambling  or  wagering 

policies.    But  though  the  verdict  would  be  sustainable  upon  this 

short  ground,  yet  I  wish  to  consider  the  case  more  at  *large.   For      [  *628  ] 

all  valuable  purposes  the  captors,  as  such,  must  be  taken  to  re* 

present  the  Crown :  and  in  the  case  of  Lacena  v.  Craufurd  it  was 

considered  by  the  same  noble  and  learned  person!  whose  opinion 

has  been  adverted  to,  that  the  King  has  an  insurable  interest  in  a 

prize  before  condemnation:  and  yet  that  till  condemnation,  there 

remains  something  wanting  to  complete  the  vesting  of  the  full 

property  in  the  Crown,  and  to  enable  the  Crown  to  grant  it  to 

others  as  against  the  original  owners.    It  is  the  sentence  of  a 

Court  of  Admiralty  upon  the  question  of  prize  which  concludes 

t  Loid  Eldon,  6  B.  B.  704  (2  Bos.  &  P.  (N.  B.)  323). 
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Stisuro     the  question  of  property  against  the  original  owners,  according 
Vauo'hax.    to  the  case  of  Hughes  v.  Cornelius  A     Then  by  the  Act  of  the  45 
Geo.  in.  the  Crown  gives  up  its  right  in  the  prize  to  the  captors, 
subject,  however,  as  before,  to  the  final  adjudication  of  the 
property,  as  prize,  by  the  Court  of  Admiralty.    But  it  is  said 
that  the  Crown  may  still  release  the  prize  to  the  captured  before 
condemnation,    and    therefore    the    captors    cannot    have    an 
insurable  interest  in  the  property.    But  that  right  of  the  Crown 
trenches  no  more  upon  the  insurable  interest  of  the  captors 
under  the  statute,  than  upon  that  of  the  King  himself.    It  is 
then  objected  that  the  property  in  the  prize  may  never  become 
vested  in  the  captors.    It  is  vested,  however,  as  far  as  the  Crown 
has  any  right  to  vest  it,  defeasible  no  doubt  by  an  adjudication 
of  the  Court  of  Admiralty  against  the  captors  to  restore  the 
prize  to  the  former  owners  :  but  is  it  not  in  common  experience 
that  a  defeasible  interest  is  insurable  ?    It  is  the  case  of  every 
consignee  of  goods  under  a  bill  of  lading :  the  goods  on  their 
[  *G29  ]      passage  home  are  liable  to  be  ^stopped  in  transitu,  and  his 
interest  defeated  :  yet  can  it  be  said  that  the  property  is  not  so 
far  vested  in  the  consignee  as  to  entitle  him  to  insure  ?     The 
indefeasibility  of  the  property  therefore  is  not  the  criterion  of  an 
insurable  interest.    Again,  what  is  the  case  of  an  executor? 
Probate  is  necessary  to  complete  his  title :  yet  before  probate  he 
has  title  sufficient  to  enable  him  to  insure.    The  captors  have 
the  actual  possession  of  the  subject-matter  of  insurance  by  the 
grant  of  the  King,  the  only  person  in  the  kingdom  who  could 
contest  the  title  with  them.    They  have  the  possession,  with  a 
partial  right  of  disposing  of  the  thing  immediately,  liable  indeed 
to  have  their  right  devested  by  a  sentence  of  restoration.     But 
what  difference  is  there  between  the  right  of  the  captors  and  of 
the  Crown  itself  in  these  respects  ?    The  assignees  of  the  Crown,, 
as  they  may  be  styled,  must  stand  in  the  same  situation  in  this 
respect  as  the  Crown  itself.    This  is  not  like  insuring  a  mere 
expectation,  nor  like  the  case  of  the  Dutch  commissioners,  wha 
had  no  interest  in  the  ships  insured  till  they  came  within  the 
ports  of  the  realm.    But  these  captors  had  a  present  possession 
and  a  right  to  maintain  trespass  against  any  person  attempting 

t  2  Show.  232 ;  T.  Bay.  473,  and  Skin.  59. 
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to  take  the  prize  from  them.    Even  with  respect  to  captors  in     Stiblixo 

general;    supposing    the    prize    not    to    have    been    acquired     vaughax. 

tortionsly,  but  jure  belli,  I  should  think  that  in  respect  of  such 

their  lawful  possession  and  special  property,  they  might  insure  ; 

but  it  is  not  necessary  in  this  case  to  decide  that  general  point, 

because  here  the  captors  had  a  more  perfect  right ;  they  had  not 

only  a  right  of  possession  but  a  right  of  property  as  far  as  the 

Crown  had  the  power  of  granting  it,  liable  only  to  be  dispossessed 

by  the  release  of  the  Crown  before  condemnation,  or  by  sentence 

of  restoration. 

Gbose,  J. :  [  G39  ] 

The  plaintiffs  stand  in  the  situation  of  captors  in  actual 
possession  of  the  prize  insured,  and  having  every  right  of 
property  which  the  Crown  could  confer  upon  them;  I  have, 
therefore,  no  doubt  that  they  had  an  insurable  interest. 

Le  Blanc,  J. : 

The  interest  is  first  averred  to  be  in  the  King,  and  secondly  in 
the  captors.  The  verdict  is  general,  for  the  plaintiffs.  And  it 
does  not  appear  to  me  to  be  material,  for  the  purpose  of  dis- 
posing of  the  rule  for  a  new  trial,  to  consider  how  far  the 
verdict  might  be  supported  upon  the  first  count,  because  it  may 
certainly  be  supported  on  the  second,  which  avers  the  interest  to 
be  in  the  captors.  The  case  has  been  argued  first  as  if  this  had 
been  a  naval  capture  solely ;  and  next  upon  the  stat.  42  Geo. 
in.  as  a  capture  by  the  navy  and  army  conjointly.  But  though 
the  terms  of  this  Act  and  of  the  former  Act  for  the  distribution 
of  naval  capture  be  somewhat  different,  yet  there  is  no  material 
variation  in  the  meaning  of  them :  the  latter  statute  meant  to 
give  the  property  of  the  prize  to  the  joint  captors  in  the  same 
manner  as  the  former  statute  had  done  to  the  naval  captors ; 
subject  only  to  an  appropriation  by  the  Crown  of  the  respective 
proportions,  but  reserving  no  part  of  the  property  to  the  Crown 
itself.  So  that  now  the  joint  military  and  naval  captors  have 
as  much  a  vested  interest  in  the  prize,  as  the  sole  naval  captors 
had  before.  The  question  then  is,  whether  that  interest  be 
insurable?    Now  it   never  was  contended    that    an    absolute 
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8T1BL1NO  indefeasible  vested  interest  in  the  subject-matter  was  the  only 
Vadghah.  interest  insurable.  The  case  of  a  consignee  of  goods  is  decisive 
to  the  contrary.  And  in  the  case  of  Wolfe  v.  HomcastU}  not  the 
[  ^631  ]  original  ^consignee,  but  one  who  agreed,  on  the  refusal  of  the 
other,  to  take  the  cargo,  and  who  accepted  a  bill  drawn  by  the 
consignor,  was  held  to  have  an  insurable  interest  in  the  cargo  to 
the  extent  of  his  acceptance.  Is  this  then  a  mere  expectation  ? 
I  cannot  consider  that  to  be  a  mere  expectation  which  is  a  right 
vested  by  Act  of  Parliament,  no  longer  subject  to  the  absolute 
will  of  the  Grown,  but  only  subject  to  its  power  of  releasing  to 
the  captured  before  condemnation.  It  seems  to  me  that  the 
captors,  under  this  Act  of  Parliament,  have  a  better  right  to 
insure,  in  respect  of  their  interest  in  the  prize,  than  the 
consignee  in  the  case  of  Wolfe  v.  HorncasUe:  they  had  the 
absolute  possession  of  the  property,  and  their  right  to  retain  it 
was  only  subject  to  the  release  of  the  property  by  the  Crown  to 
the  original  owners  before  condemnation. 

Baylby,  J. : 

I  agree  entirely  with  my  Lord  and  my  brothers  that  there  was 

an  insurable  interest  in  the  captors.    And  when  one  applies 

common  sense  to  the  subject,  and  excludes  technical  reasoning, 

it  is  clear  that  they  had  a  right  to  the  property  insured.     They 

had  this  right,  unless  the  Crown  released  to  the  captured  before, 

or  did  not  think  proper  to  proceed  to  condemnation ;  but  the 

faith  of  the  Crown  was  pledged  to  proceed  to  condemnation,  and 

not  to  release  the  prize,  except  under  special  circumstances 

involving  the  interest  of  the  public.     It  is  said  tha't  the  legal 

interest  remains  in  the  King ;  and  so  it  does,  because  he  may 

release  before  condemnation,  and  he  may  also  change    the 

proportions ;  but  the  King  can  take  nothing  for  himself,  nor  give 

it  to  any  third  persons;  and  when  it  is  condemned,  it  must  go  to 

[  *G32  ]      the  captors.  *The  captors  have  the  possession  of  it,  and  they  are 

liable  in  damages  to  the  original  owners  if  the  capture  has  been 

irregularly  made:  and  there  have  been  many  cases  where, 

though  the  capture  was  properly  made  under  the  circumstances, 

yet  the  captors  were  decreed  to  restore  the  ship  and  cargo,  in 

t  4  B.  B.  808  (1  Bo6.  &  P.  316). 
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whole  or  in  part :  they,  therefore,  ought  to  be  in  a  condition  to 
restore  the  value  in  case  of  loss,  if  ultimately  they  should  be 
directed  by  the  Court  of  Admiralty  so  to  do.  The  interest  in  the 
prize  is  so  far  vested  in  the  captors,  that  in  case  of  the  death  of 
any  of  them  before  condemnation,  his  share  when  condemned 
goes  to  his  representatives.  The  case  of  a  consignee  of  goods  is 
not  so  strong  as  that  of  a  captor  in  favour  of  an  insurable 
interest.  He  has  no  present  possession  of,  he  may  have  no 
beneficial  interest  in,  the  goods ;  and  in  case  of  his  death,  his 
lien  on  the  consignment  is  lost.  On  reading  the  note  of  what 
fell  from  Lord  Eldon  in  the  House  of  Lords  upon  the  case  of 
Lucena  v.  Craufurd,  it  appears  to  me  that  his  Lordship 
considered  that  captors  would  have  an  insurable  interest  ui>on 
the  groand  on  which  he  put  their  claim. 

Ride  discharged. 


Stiblino 

V. 

Vauouak. 


HOWELL  r.   THOMAS  EICHAEDS. 

(UEast,  633— 643.) 

Beleasors  coyenanted  that  for  and  notwithstanding  any  act,  &c.  by 
them  or  any  or  either  of  them  done  to  the  contrary,  they  were  or  some 
or  one  of  them  was  seised  in  fee  of  certain  lands ;  and  also,  that  they  or 
some  or  one  of  them,  for  and  notwithstanding  any  such  matter  or  thing 
as  aforesaid,  had  good  right  and  full  power  to  grant,  &c. ;  and  likewise  that 
the  releajsee  should  peaceably  and  quietly  enter,  hold,  and  enjoy  the  pre- 
mises granted,  without  the  lawful  let  or  disturbance]  of  the  releasors  or 
their  heirs  or  assigns,  or  for  or  by  any  other  person  or  persons  what- 
soerer,  and  that  the  releasee  should  be  kept  harmless  and  indemnified 
by  the  releasors  and  their  heirs  against  all  other  titles,  charges,  &c.  save 
and  except  the  chief  rent  issuing  and  payable  out  of  the  premises  to  the 
lord  of  tiie  fee.  Held  that  the  generality  of  the  covenant  for  quiet 
enjoyment  against  the  releasors  and  their  heirs,  and  any  other  person  or 
persons  whatsoeyer,  was  not  restrained  by  the  qualified  covenants  for 
good  title  and  right  to  convey,  for  and  notwithstfmding  any  act  done  by 
the  releasors  to  tiie  contrar}'.  But  if  the  covenant  for  quiet  enjoyment 
were  to  be  restrained  to  the  acts  of  the  releasors  by  any  qualifying  con- 
text, then  the  declaration  in  covenant,  stating  it  by  itself  in  its  own 
absolute  terms,  without  such  qualifying  context  belonging  to  it,  seems 
to  be  an  untrue  statement  of  the  deed  in  substance  and  effect,  which 
the  defendant  may  take  advantage  of  upon  the  general  issue  of  non  est 
faetumj  as  a  variance  and  ground  of  nonsuit  or  of  a  verdict  for  him. 

The  plaintiff  declared,  as  heir  of  one  Bd.  Howell,  upon  a 
covenant  in  an  indenture  of  the  SOth  of  May,  1788,  made  by  the 
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HowBu.  defendant,  and  also  by  Joseph  Bichards,  Anne  his  wife,  and  D. 
RzGHABDflL  Richards,  to  the  said  Bd.  Howell,  for  the  quiet  enjoyment  of  a 
certain  tenement,  which  was  thereby  conveyed  to  the  said  Rd. 
Howell  and  his  heirs ;  upon  which  covenant  the  defendant  was 
thus  impleaded.  And  the  defendant  did  by  the  said  indenture 
above  brought  into  Court  here  covenant  in  manner  following^ 
viz.  that  he,  the  said  Bd.  Howell,  his  heirs  and  assigns,  should 
and  might  from  time  to  time  and  at  all  times  thereafter 
peaceably  and  quietly  enter  into,  hold,  occupy,  possess,  and 
enjoy  the  premises  thereby  granted,  &;c.  without  the  lawful  let, 
suit,  trouble,  denial,  claim,  or  demand,  entry,  eviction,  «&€. 
interruption,  or  disturbance  whatsoever  of  or  by  the  said  J. 
Bichards,  Anne  his  wife,  the  defendant,  and  D.  Bichards,  or  any 
or  either  of  them,  their  or  any  or  either  of  their  heirs  or  assigns, 
or  of  or  by  any  other  person  or  persons  whatsoever ;  and  that 
freely  and  clearly  and  absolutely  acquitted,  exonerated,  released, 
and  discharged,  or  otherwise  by  the  said  Jos.  Bichards,  Anne  hLs 
wife,  the  defendant,  and  D.  Bichards,  and  each  of  them,  their 
and  each  of  their  heirs,  &c.  well  and  sufficiently  saved,  defended, 

[  *634  ]  *and  kept  harmless  and  indemnified  of,  from,  and  against  all 
former  and  other  gifts,  grants,  &c.  jointures,  dowers,  right  and 
title  of  dower,  &c.  uses,  trusts,  &c.  wills,  statutes  merchant,  of 
the  staple,  recognizances,  judgments,  executions,  &c.  rents, 
arrears  of  rent,  annuities,  &c.  forfeitures,  re-entries,  caose  of 
forfeiture  and  re-entry,  debts,  &c.  and  of,  from,  and  against  all 
other  estates,  titles,  troubles,  charges,  and  incumbrances  what- 
soever, save  and  except  the  chief  rent  issuing  out  of  or  payable 
for  the  said  premises  to  the  lord  of  the  fee  of  the  same,  if  an3' 
such  should  be  due.  The  plaintiff  then  proceeded  to  assign  a 
breach,  that  since  the  death  of  Bd.  Howell,  whose  heir  he  was, 
he  had  not  been  permitted  nor  was  able  to  hold,  occupy,  possess, 
and  enjoy  the  premises,  &c. ;  but  that  after  the  death  of  Rd. 
Howell  he  was  evicted  upon  an  ejectment  brought  by  one  Mary 
Howell,  widow,  who  at  the  time  of  making  the  said  indenture, 
and  continually  from  thence  until  and  at  the  time  of  the  eviction 
aftermentioned,  had  and  still  has  lawful  right  and  title  to  the 
premises. 

The  defendant  pleaded  that  the  indenture  in  the  declaration 
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mentioned  was  not  his  deed ;  and  also  pleaded  several  special      howku. 
pleas,  not  material  to  the  question;   which  arose  upon  the     RrcHA&D& 
prodaction  of  the  deed  in  evidence ;    whether    the    variance 
between  that  and  the  covenant  declared  on  were  so  material  in 
substance  and  legal  effect,  as  to  be  available  for  the  defendant 
upon  the  plea  of  non  est  factum.    The  covenants  in  question  in 
the  deed  ran  thus :   And  the  said  Joseph  Bichards  doth  for 
himself  and  for  the  said  Anne  his  wife,  and  for  their  and  each 
of  their  heirs,  Sec.  and  the  said  Thomas  Bichards  (the  defendant) 
and  P.  Bichards,  for  themselves  severally  and  respectively  and 
for  their  several  and  respective  heirs,  &c.  do  covenant  with 
the  said  Bd.  Howell,  *his  heirs,  &c.  in  manner  following,  viz.       I  *^^  I 
that  they  the  said  Joseph,  Anne,  Thomas,  and  D.  Bichards,  for 
and  notwithstanding  any  act,  matter,  or  thing  by  them  or  any 
or  either  of  them  done  to  the  contrary,  now  at  the  time  of  the 
sealing,  &c.  are,  or  some  or  one  of  them  is  or  are  lawfully, 
righifnlly,    and    absolutely    seised    of    and    in,    or    well    and 
safficiently  entitled  to  the  premises  hereinbefore  mentioned  to  be 
granted,  &c.  of  an  absolute  and  indefeasible  estate  of  inheritance 
ia  fee  simple,  &c.  without  any  manner  of  condition,  trust,  &c.  or 
any  other  matter,  restraint,  cause,  or  thing  whatsoever  to  defeat, 
^c.  or  incumber  the  same  estate ;  and  also  that  they  the  said 
Joseph,  Anne,  Thomas,  and  D.  Bichards,  some  or  one  of  them, 
for  and  notwithstanding  any  such  matter  or  thing  as  aforesaid, 
now  have,  or  some  of  them  hath,  at  the  time  of  the  sealing, 
&e.  in  himself,  herself,  or  themselves,  good  right,  full  power,  and 
lawful  and  absolute  right  and  authority  to  grant,  &c.  the  said 
premises  unto  and  to  the  use  of  the  said  Bichard  Howell,  his 
heirs,  &c.  in  manner  aforesaid,  and  according  to  the  true  intent 
and  meaning  of  these  presents;  and  likewise  that  he  the  said 
Bd.  Howell,  his  heirs,  &c.  shall  and  may  from  time  to  time  and 
at  all  times    for  ever  hereafter  peaceably  and  quietly  enter 
into,  hold,   occiapy,  possess,  and  enjoy  the  premises  hereby 
granted,   &c.    without   the    lawful    let,    suit,    trouble,  denial, 
claim,  or  demand,  entry,  eviction,  &c.  or  disturbance  what- 
soever, of  or  by  the  said    J.  Bichards,  Anne    his    wife,   T. 
Bichards,  and  D.  Bichards,  or  any  or  either  of  them,  their, 
any  or  either  of  their  heirs  or  assigns,  or  for   or   by  any 
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Howell     other  person  or  persons  whatsoever;  concluding  as  stated  in 
BicHABDBb    ^^^  declaration. 

Whereupon  it  was  objected  at  the  trial  at  Westminster,  before 
Lord  EUenborough,  Ch.  J.  that  the  deed  proved  did  not  support 
[  •636  ]  the  issue  on  the  non  est  factum,  ^inasmuch  as  it  shewed,  by 
comparing  the  part  of  the  covenant  declared  on  with  the 
antecedent  paragraphs,  which  it  was  said  made  but  one  entire 
covenant,  that  it  was,  in  effect,  not  a  covenant  for  quiet 
enjoyment  generally  against  the  title  of  all  persons,  but  only  a 
covenant  against  the  acts  of  the  covenantors  themselves  and 
those  claiming  under  them,  by  reason  of  the  prior  words,  ''  for 
and  notwithstanding  any  act,  matter,  or  thing  by  them  or  any 
or  either  of  them  done  to  the  contrary,  &c.  which  pervaded  the 
whole  covenant.  Lord  Ellenborough,  Ch.  J.,  however,  was 
then  of  opinion,  that  the  defendant  could  not  take  advantage  of 
this  objection  on  the  plea  of  non  est  factum,*  but  that  if  he  meant 
to  insist  on  any  other  covenants  in  the  deed  as  varjring  the  legal 
effect  and  true  import  of  the  covenant  declared  on,  he  ought  to 
have  craved  oyer  of  the  indenture,  and  set  out  such  other 
covenants  on  the  record,  in  order  that  the  Court  might  judge  of 
their  application  to  the  covenant  set  forth  in  the  declaration, 
and  their  effect  upon  its  construction.  Though  he  agreed  that  if 
any  material  part  of  the  same  integral  covenant  were  omitted, 
which  varied  the  sense  and  meaning  of  the  other  part  declared 
on,  on  proof  of  such  variance,  it  would  negative  the  fact  of  its 
being  the  deed  of  the  defendant.  But  his  Lordship  gave  the 
defendant's  counsel  leave  to  move  to  enter  a  nonsuit,  if  the 
Court  should  think  the  objection  well  founded. 

Abbott  moved  accordingly  in  the  last  Term,  and  renewed  the 
objection  to  the  variance  made  at  the  trial,  and  cited  Sands  v. 
Ledger f  f  the  case  of  an  indenture  set  out  imperfectly,  to  shew 
that  advantage  might  be  taken  of  the  variance,  upon  the  plea  of 
r  *637  ]  the  general  issue,  at  Nisi  Prius.  *And  he  also  referred,  amongst 
other  cases,  to  Browning  v.  Wright,l  where  a  covenant  in 
general  terms,  that  the  covenantor  had  full  power,  &c.  to  convey, 
^as  held  to  be  qualified  by  all  the  other  special  covenants  being 

t  2  Ld.  Bay.  792.  |  5  B.  B.  521  (2  Bos.  ft  P.  13). 
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against  the  acts  of  the  party  himself  and  his  heirs.    And  he      Howell 
adverted  to  the  general  rule,  that  deeds  were  to  be  pleaded     riohahds. 
according  to  their  legal  effect,  and  not  merely  in  the  words  used. 

The  Attorney-General,  PeakCy  and  Lord,  shewed  cause  against 
the  rale  in  the  same  Term,  and  contended  that  from  the  true 
construction  of  the  terms  of  the  deed,  compared  with  the  par- 
ticular covenant  for  quiet  enjoyment  declared  on,  the  latter  was 
properly  pleaded,  as  a  general  covenant,  according  to  its  true 
sense  and  legal  effect,  and  was  not  qualified  by  the  terms  of  the 
covenants  for  title  and  for  the  right  to  convey  :  and  that  if  the 
whole  had  been  set  out,  the  construction  must  have  been  the 
same.    That,  therefore,  there  was  no  foundation  in  substance 
for  the  objection.    And  they  observed  the  difference  between  the 
words  of  the  covenant  in  Browning  v.  Wright\  and  in  this  case ; 
for  there  Wright  covenanted  that  he,  for  and  notwithstanding 
any  thing  by  him  done  to  the  contrary,  was  seised  of  the  premises 
in  fee,  and  had  good  right  to  convey;  which  marked  that  he  was 
covenanting  against  his  own  acts :  and  that  covenant  did  not 
contain  the  large  words  which  are  to  be  found  in  the  covenant 
in  question ;    namely,  where  the  releasors  covenant  against 
eviction  or  disturbance  by  themselves  or  their  heirs,  or  by  any 
other  person  or  persons  whatsoever.    The  saving  as  to  the  chief 
rent  also  shews  that  the  parties  did  not  mean  to  confine  the 
covenant  for  quiet  enjoyment  merely  to  ♦their  own  acts.    The      [  *688  ] 
words  of  every  covenant  are  to  be  taken  most  strongly  against  the 
covenantor.,     And  in  GainsfordY.  Griffith,l  a  covenant  in  a  lease, 
that  it  was  good  and  indefeasible,  was  held  to  be  general,  and 
not  restrained  by  the  subsequent  covenant  for  quiet  enjoyment 
without  any  let  or  disturbance  of  the  defendant.    But  supposing 
that  the  generality  of  one  covenant  were  controlled  by  the  par- 
ticularity of   others,  they  urged  that  objection  could  only  be 
taken  of  it  by  setting  out  the  deed  upon  oyer,  and  demurring ; 
as  in  Browning  v.   Wright,  Smith  v.  Yeomans,^  SachevereU  v. 
Froggatt,\\  and  other  cases  referred  to  in  the  notes  to  the  two  last 
cases.    And  they  said  there  was  no  case  where  the  objection  of 

t  5  B.  R  521  (2  Bos.  &  P.  13).  §  1  Saund.  316. 

I  1  Saund.  59.  ||  2  Saund.  366. 
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Howell     such  a  conBtmctive  variance  had  prevailed  upon  the  plea  of  the 
Richards,    general  issue:  in  Eliot  v.  Blake, j:  such  an  objection  was  over- 
ruled :  and  in  Ball  v.  Squarryyl  it  is  said  that  "  you  cannot  take 
advantage  of  any  covenant  omitted  in  the  plaintiff's  declaration, 
on  an  action  of  covenant,  without  craving  oyer." 

Park  and  Abbott,  in  support  of  the  rule,  argued  first  npon 
the  words  of  the  respective  covenants  ;   that,  taking  the  whole 
together,  the  meaning  of  the  covenantors  was  only  to  covenant 
against  their  own  acts,  by  reason  of  the  preliminary  words  **  for 
and  notwithstanding  any  act,  matter,  or  thing  by  them,  &c.  done 
to  the  contrary,"  &c.  which  extended,  they  said,  to  the  latter 
covenant  for  quiet  enjoyment  by  the  connecting  words,  **  and 
likewise,"  which  made  it  all  one  sentence.    And  as  to  the  words 
"  or  for  or  by  any  other  person  or  persons  whatsoever,"  they  were 
[  *639  ]      to  be  understood,  according  to  the  whole  context,  of  any  ^persons 
claiming  from  the  covenantors.    As  in  Broughton  v.  Conway, % 
where  a  condition  in  and  obligation  by  the  vendor  of  a  lease  for 
years,  that  he  would  not  do,  nor  had  done,  any  act  to  disturb  the 
plaintiff  in  his  possession,  but  that  the  plaintiff  should  hold  and 
enjoy  peaceably,  without  the  disturbance  of  the  defendant  or  any 
other  person,  was  held  to  be  restrained  to  the  disturbance  of 
other  persons  through  any  act  of  the  defendant  himself.     It  was 
nugatory  to  restrain  the  former  covenants  to  the  covenantors' 
own  acts,  if  the  covenant  for  quiet  enjoyment  were  meant  to  be 
general.    They  also  relied  on  Browning  v.  Wright,  \\  as  being  the 
stronger  case  against  the  objection,  because  there  was  a  separate 
covenant  interposed  between  the  qualifying  and  qualified  cove- 
nants.   And  Gainsfo^'d  v.  Griffith  was  distinguished  as  being  a 
case  of  leasehold.    Then  if  the  covenant  for  quiet  enjoyment 
were  in  legal  construction  a  qualified  covenant,  the  rule  is  clear, 
as  laid  down  in  Penny  v.  Porter, Hi  and  MiUi  v.  Sheward,\\  that 
it  is  a  fatal  variance  to  state  it  as  a  general  covenant :   in  this 
respect  there  can  be  no  difference  in  principle  between  contracts 
under  seal,  and  other  contracts:    and  the  case  of   Sands  v. 

t  1  Lev.  88,  and  Sir  T.  Bay.  65.  ||  5  E.  R.  621  (2  Bo8.  &  P.  13). 

X  Fortes.  354.  f  2  East,  2. 

§  Moore,  58.  t+  B  East,  8. 
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Ledger, \  shews  that  advantage  may  be  taken  of  this  upon  the      Hovell 
general  issue  in  an  action  on  the  deed.  Richaebs 

Lord  Ellenborouoh,  Gh.  J.  said  that  the  question  raised  was 
of  general  importance  sufficient  to  require  the  Court  to  look  into 
the  cases  before  they  delivered  their  opinion.  The  case  accord- 
ingly stood  over  for  consideration  till  this  Term,  when  his 
Lordship  delivered  the  opinion  of  the  Court  : 

This  was  a  motion  made  last  Term  for  leave  to  enter  a  nonsuit,       [  640  ] 
npon  the  ground  of  a  supposed  variance  between  the  covenant 
declared  upon,  and  the  covenant  proved  at  the  trial,  upon  the 
plea  of  turn  est  factum.    It  was  an  action  of  covenant  brought  by 
the  plaintiff,  as  heir  of  one  Richard  Howell,  against  the  defen- 
dant as  a  several  covenanting  party  in  a  deed  of  release,  whereby 
one  Joseph  Richards  and  Anne  his  wife,  the  defendant  Thomas 
Richards,  and  one  David  Richards,  released  a  messuage  and 
lands  in  the  county  of  Carmarthen  to  the  said  Richard  Howell, 
the  ancestor  of  the  plaintiff,  and  his  heirs.     The  covenant,  for 
the  breach  of  which  the  action  was  brought,  was  the  covenant 
for  quiet  enjoyment:   the  breach   was  alleged  to  be  by  the 
eviction,  by  due  course  of  law,  of  the  plaintiff,  the  heir,  after  the  - 
death  of  his  ancestor,  the  immediate  covenantee  Richard  Howell, 
by  one  Mary  Howell,  who  was  a  stranger.     The  covenant  for 
quiet  enjoyment  was,  that  Rd.  Howell  the  grantee,  and  his  heirs, 
should  enjoy,   "without  the  lawful  let,  suit,  trouble,  denial, 
claim,  or  demand,  entry,  eviction,  ejection,  molestation,  hind- 
rance, interruption,  or  disturbance  whatsoever,  of  or  by  the  said 
Joseph  Richaxds,   Anne  his  wife,   the  defendant,   and  David 
Richards,  (the  several  releasors,)  or  any  or  either  of  them,  or 
any  or  either  of  their  heirs  or  assigns,  or  for  or  by  any  other 
person  or  persons  whatsoever,"  (fee.     The  covenant  to  indemnify 
and  save  harmless,  which  follows,  is  in  the  most  comprehensive 
terms,  and  concludes  thus:    "Of,  from  and  against  all  other 
estates,  titles,  troubles,  charges,  and  incumbrances  whatsoever ;" 
^th  this  single  saving,  viz.  "  Save  and  except  the  chief  rent 
issuing  out  of  or  payable  for  the  said  premises  to  the  lord  or 
lords  of  the  fee  of  the  same,  if  any  such  should  be  due."    This 

t  2  Ld.  Bay.  792. 
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HOWELL     covenant  for  quiet  enjoyment,  *it  may  be  observed,  is  special 
RICHASD&    Q'l^d  particular  in  its  terms,  as  well  as  general :  it  is  against  the 
[  *64i  ]      disturbance  of  the  defendant  and  others,  the  releasors,  by  name, 
their  heirs,  &o.  and  also  against  the  disturbance  of  any  other 
person  whatsoever.    It  was  contended  at  Nisi  Prius,  that  the 
general  language  of  this  covenant  for  quiet  enjoyment  was  in 
fair  construction  to  be  qualified  and  restrained  by  reference  to 
the  antecedent  covenants  for  title,  and  for  the  right  to  convey, 
which  were  special  and  limited,  and  run  in  the  terms  following ; 
''  that  they  the  said  defendant,  and  others,  (the  releasors,)  for 
and  notwithstanding  any  act,  matter,  or  thing,  by  them  or  any 
or  either  of  them,  done  to  the  contrary,"  then  were  or  stood,  or 
some  one  of  them  was    and    stood  lawfully,   rightfully,   and 
absolutely,  seised  of  an  indefeasible  estate  of  inheritance   in 
fee  simple  in  the  premises  granted  and  released :  and  that  they, 
the  several  releasors,  or  some  or  one  of  them,  '^for  or  notwith- 
standing any  such  matter  or  thing  as  aforesaid  "  (i.e.  notwith- 
standing any  act,  matter,  or  thing,  done  by  them  or  any  of,  them 
to  the  contrary)  then  had  in  them  or  some  of  them  **  good  right, 
full  power,  and  lawful  and  absolute  right  and  authority,  to  grant, 
bargain,  sell,  alien,  remise,  release,  and  confirm  the  premises 
thereby  granted  and  released,"  &c.     And  the  question  is,  whether 
the  general  words  of  the  latter  covenant  "  for  quiet  enjoyment " 
are  in  necessary  construction  to  be  restrained  by  the  language 
of  the  antecedent  covenants  for  title  and  right  to  convey,  and 
which  certainly  are  covenants  of  a  limited  kind,  and  provide 
only  against  the  acts  of  the  releasors  themselves  ?    If  the  words 
of  this  latter  covenant  are  to  be  so  restrained,  then  the  stating  of 
jthis  covenant  for  quiet  enjoyment,  by  itself,  in  its  own  absolute 
terms,  without  the  qualifying  context  which  belongs  to  it,  would 
[  •642  ]      *be  (it  may  for  the  purpose  of  this  argument  be  admitted)  an 
untrue  statement,  in  point  of  substance  and  effect,  of  the  deed 
in  that  respect,  and  would  have  therefore  entitled  the  defendant 
to  a  nonsuit,  on  the  ground  of  a  variance,  or  to  a  verdict,  on  the 
plea  of  non  est  factum. 

The  covenant  for  title,  and  the  covenant  for  right  to  convey, 
are  indeed  what  is  somewhat  improperly  called  synonymous 
covenants ;  they  are  however  connected  covenants  generally  of 
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the  same  import  and  effect,  and  directed  to  one  and  the  same  Howbll 
object ;  and  the  qualifying  language  of  the  one  may  therefore  righardb. 
properly  enough  be  considered  as  yirtually  transferred  to  and 
included  in  the  other  of  them.  But  the  covenant  for  quiet 
enjoyment  is  of  a  materially  different  import,  and  directed  to  a 
distinct  object.  The  covenant  for  title  is  an  assurance  to  the 
purchaser,  that  the  grantor  has  the  very  estate  in  quantity  and 
quality  which  he  purports  to  convey,  viz.  in  this  case  an  inde- 
feasible estate  in  fee  simple.  The  covenant  for  quiet  enjoyment 
is  an  assurance  against  the  consequences  of  a  defective  title,  and 
of  any  disturbances  thereupon.  For  the  purpose  of  this  cove- 
nant, and  the  indemnity  it  affords,  it  is  immaterial  in  what 
respects,  and  by  what  means,  or  by  whose  acts  the  eviction  of 
the  grantee  or  his  heir  takes  place:  if  he  be  lawfully  evicted, 
the  grantor,  by  such  covenant,  stipulates  to  indemnify  him  at 
all  events.  And  it  is  perfectly  consistent  with  reason  and  good 
sense,  that  a  cautious  grantor  should  stipulate  in  a  more 
restrained  and  limited  manner  for  the  particular  description  of 
title  which  he  purports  to  convey,  than  for  quiet  enjoyment.  He 
may  suspect,  or  even  know,  that  his  title  is  in  strictness  of  law 
in  some  degree  imperfect ;  but  he  may  at  the  same  time  know, 
that  it  has  not  become  so  by  any  act  of  his  own ;  and  he  may 
likewise  *know  that  the  imperfection  is  not  of  such  a  nature  as  [  *64S  ] 
to  afford  any  reasonable  chance  of  disturbance  whatever  to  those 
who  should  take  under  it:  he  may  therefore  very  readily  take 
npon  him  an  indemnity  against  an  event  which  he  considers  as 
next  to  impossible,  whilst  he  chuses  to  avoid  a  responsibility  for 
the  strict  legal  perfection  of  his  title  to  the  estate,  in  case  it 
should  be  found  at  any  future  period  to  have  been  liable  to  some 
exception  at  the  time  of  his  conveyance.  He  may  have  a  moral 
certainty  that  the  existing  imperfections  will  be  effectually 
removed  by  the  lapse  of  a  short  period  of  time,  or  by  the 
happening  of  certain  immediately  then  impending  or  expected 
events  of  death  or  the  like :  but  these  imperfections,  though 
cored,  so  as  to  obviate  any  risk  of  disturbance  to  the  grantee, 
could  never  be  cured  by  any  subsequent  event,  so  as  to  save  the 
breach  of  his  covenant  for  an  originally  absolute  and  indefeasible 
title.    The  same  prudence  therefore  which  might  require  the 
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HowBLL  qualification  of  one  of  these  covenants  might  not  require  the 
BioHARDs.  same  qualification  in  the  other  of  them,  affected  as  it  is  by 
different  considerations,  and  addressed  to  a  different  object. 
And  indeed  in  looking  at  the  case  of  Browning  v.  Wright,  2  Bos. 
&  P.  13,  t  in  which  ahnost  all  the  cases  on  the  subject  are  col- 
lected and  considered,  I  do  not  find  any  case  in  which  it  is  held 
that  the  covenant  for  quiet  enjoyment  is  all  one  with  the  covenant 
for  title,  or  parcel  of  that  covenant,  or  in  necessary  construction 
to  be  governed  by  it,  otherwise  than  as,  according  to  the  general 
rules  for  the  construction  of  deeds,  every  deed  (as  was  said  by 
HoBART,  Ch.  J.,  Winch,  Rep.  93.  Sir  Geo.  Trenchard  v.  Hoskins) 
is  to  be  construed  according  to  the  ^'  intention  of  the  parties, 
[  *644  ]  and  the  intents  ought  to  be  adjudged  *of  the  several  parts  of  the 
deed,  as  a  general  issue  out  of  the  evidence ;  and  intent  ought  to 
be  picked  out  of  every  part,  and  not  out  of  one  word  only."  Con- 
sistently therefore  with  that  case,  and  with  every  other  that  I 
am  aware  of,  we  are  warranted  in  giving  effect  to  the  general 
words  of  the  covenant  for  quiet  enjoyment;  and  which  are 
entitled  to  more  weight  in  this  case,  inasmuch  as  they  imme- 
diately follow  and  enlarge  the  special  words  of  covenant  against 
disturbance  by  the  grantors  themselves:  and  to  restrain  the 
generality  of  these  words,  thus  immediately  preceded  by  express 
words  of  a  narrower  import,  would  be  a  much  stronger  thing 
than  to  restrain  words  of  like  generality  by  an  implied  qualifica- 
tion arising  out  of  another  covenant  where  no  such  general  words 
occurred.  The  person  using  the  general  words  could  not  forget 
that  he  had  immediately  before  used  special  words  of  a  narrower 
extent.  If  the  covenant  containing  both  the  special  and  general 
words  stood  by  itself,  there  would  be  no  pretence  for  refusing 
effect  to  the  larger  words ;  and  if  this  could  not  be  done  in  favour 
of  express  words  of  a  narrower  import  in  the  same  covenant,  I 
cannot  possibly  understand  upon  what  ground  it  should  be  done 
in  favour  of  implied  words  of  narrower  import  which  occur  in 
another  separate  covenant,  addressed,  as  has  been  before  said,  to 
a  distinct  object.  It  appears  to  us,  therefore,  that  the  covenant 
for  quiet  enjoyment  is  not  in  point  of  necessary  construction  to 
be  restrained  in  the  manner  contended  for  on  the  part  of  the 

t  5  B.  B.  521. 
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defendant ;  and  that  it  is  therefore  truly  stated  in  sabstance  and 

effect,  when  it  is  stated,  as  it  is  in  the  declaration,  by  itself,  and 

without  the  other  covenants  which  have  been  argued  to  be 

necessary  to  be  stated  on  the  record  along  with  it,  in  *order  to 

its  dae  construction  :  and  consequently  that  there  is  no  ground 

for  a  nonsuit  in  this  case,  on  the  supposition  of  a  variance  in 

this  respect  between  the  declaration  and  the  instrument  declared 

npon. 

Rule  discharged. 


Howell 

V. 

Richards. 


[  ♦645  ] 


LEES   AND    Others    v.    THE    COMPANY    of    PRO-       ^^^' 

Nov  27 

PRIETOES  of  the  CANAL  NAVIGATION  from       —  ' 
MANCHESTER   to   ASHTON-XJNDER-LYNE  and      ["5] 
OLDHAM, 

(llEast,  645— 656.) 

Where  by  a  statute  a  canal  company  were  empowered  to  take  such 
rates  as  should  be  fixed  at  a  general  assembly  of  the  proprietors,  not 
exceeding  \d,  &c.  per  ton,  per  mile,  upon  coal;  and  they  were  also  . 
empowered  to  reduce  the  rates  at  a  general  assembly  held  on  certain 
notice;  but  no  reduction  was  to  be  made  without  the  consent  of  the 
major  part  in  value  of  the  proprietors ;  a  contract  made  by  individuals 
witii  the  Company,  but  not  at  such  general  meeting,  whereby  in  con- 
sideration that  those  individuals  would  make  a  navigable  cut  to  convey 
water  from  their  collieries  through  land,  not  within  the  statutable  line 
of  the  canal,  into  the  canal,  and  convey  the  same  to  the  Company,  the 
latter  should  pennit  them  to  cany  their  coals  through  the  cut  and 
along  the  canal,  for  \s,  per  ton,  the  Company  paying  back  6c{.  per  ton, 
is  iUegal  and  void ;  1st,  As  a  speculation  by  which  the  Company  might 
gain  more  or  less  than  the  Legislature  intended  they  shoiQd  take  under 
similar  circumstances  from  the  public  in  general.  2ndly,  As  extending 
in  effect  the  power  of  the  Company  to  ptLrchase  land  beyond  the  limits 
assigned  by  the  Act.  3rdly,  As  enabling  them  to  raise  more  capital 
than  they  were  entitled  by  the  Act  to  do,  by  means  of  paying  for  land 
or  works  by  a  total  or  partial  sale  of  their  tolls ;  which  tolls  are  made 
a  security  for  the  money  subscribed  or  taken  up  on  mortgage.  4thly, 
Because  the  tolls  coiQd  in  no  instance  be  reduced  but  at  a  general 
assembly,  &c. ;  and  this  in  fact  0})erates  as  a  reduction  of  the  tolls  pro 
Utnto,  Also  quocre,  5thly,  Whe^er  such  a  contract  be  not  void,  as 
diminishing  the  inducement  (by  favouring  individuals)  to  a  general 
reduction  of  the  tolls,  when  proper,  for  the  benefit  of  the  public. 

The  plaintifiTs  declared  in  covenant  npon  an  indenture  under 
seal,  made  the  80th  of  July,  1795,  between  themaelves  and  the 
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Lees        Company,  whereby ;  reciting  that  the  plaintiffs  were  the  owners 
The^Mak-    oi  collieries  within  the  townships  of  Oldham  and  Chadderion  in 
^° Ash?  n^^  Lancashire,  and  that  the  Company  were  desirous  that  the  water 
Canal  Co.    to  be  raised  by  engines  erected  or  to  be  erected  for  draining  the 
said  collieries  should  be  conveyed  into  their  canal  for  the  better 
supplying  it  with  water,  and  that  the  plaintiffs  had  contracted 
with  the  Company  that  all  the  plaintiffs'  coal,  raised  after  the 
canal  should  be  made  navigable  from  Stake  Leach  to  Manchester, 
should  be  navigated  on  the  said  canal  and  on  no  other ;  and  that 
for  that  purpose  they  should  make  a  navigable  cut  from  their 
r  ^Q^a  ]       collieries  to  *join  the  company's  canal  at  Stake  Leach,  through 
which  cut  the  water  from  the  collieries  was  to  be  conveyed  into 
the  canal ;  it  was  witnessed  that  in  consideration  of  the  pay- 
ments and  allowances  thereinafter  covenanted  to  be  made  by  the 
Company  to  the  plaintiffs,  the  latter  covenanted  that  before  the 
canal  should  be  made  navigable  from  Stake  Leach  to  Manchester, 
they  would  at  their  own  charge  purchase  so  much  land  as  should 
be  wanted  for  the  navigable  cut  to  communicate  with  the  canal, 
and  would  cause  such  land  so  to  be  purchased  and  all  the  works 
belonging  thereto  to  be  well  and  effectually  conveyed   to  and 
vested  in  the  Company,  their  successors  and  assigns,  for  ever, 
or  to  some  person  to  be  nominated  by  or  in  trust  for  them,  free 
from  all  incumbrances  whatsoever  ;  and  that  the  plaintiff's  would 
make  and  finish  the  navigable  cut  (before  described,  in   the 
manner  therein  mentioned)  and  make  certain  works  (therein 
mentioned)  according  to  plans  famished  by  the  Company :  and 
that  the  plaintiffs  should  at  all  times  during  the  continuance  of 
their  estate  in  the  said  collieries  turn  the  water  raised   and 
drained  thereout  into  the  intended  cut,  and  from  thence  into  the 
canal,  for  the  better  supplying  it  with  water ;  and  would  navigate 
all  their  coal  on  the  canal ;  and  would  always  have  at  some 
wharf  at  or  near  Pease  Green  (on  the  canal)  1000  tons  at  least  of 
coals  for  sale ;  and  also  would  pay  to  the  Company,  their  suc- 
cessors or  assigns,  Is.  per  ton  for  all  their  coals  put  on  board  any 
boat  on  the  cut  or  on  the  canal,  whether  the  coals  were  navigated 
the  whole  length  of  the  cut  and  of  the  canal,  or  any  of  its 
branches,  or  only  on  part  or  parts  thereof ;  such  payments  to  be 
made  half  yearly ;  and  also  would  for  that  purpose,  when  re- 
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qoired  by  the  Company,  deliver  to  them  a  true  accomit  in  writing       Lbeb 
of  the  quantities  of  the  coal  raised  and  put  on  hoard,  &c.    And    thb  Mak- 
*it  was  further  witnessed  by  the  indenture,  that  in  consideration  ^"JIh^on^^ 
of  the  covenants  and  agreements  before  mentioned  on  the  part  of    Canal  Co. 
the  plaintiffs,  the  Company  covenanted,  that  they,  their  successors      [  *^^7 1 
and  assigns,  would  pay  to  the  plaintiffs  for  the  cutting,  &c.  and 
completing  the  intended  navigable  cut,  and  erecting  the  said 
buildings  and  works,  &c.  4,000Z.,  when  and  as  such  works  should 
be  from  time  to  time  well  and  sufficiently  completed,  by  instal- 
ments of  200Z.  from  time  to  time ;  but  500Z.  thereof  to  be  always 
retained  by  the  Company  until  the  whole  of  the  works  should  be 
completed,  and  then  to  be  paid.    And  that  the  Company,  their 
successors  and  assigns,  would  permit  all  the  coals  raised  from 
the  plaintiffs'  collieries,  after  the  intended  cut  and  the  works 
thereof  were  completed,  to  be  navigated  on  the  said  cut  and 
canal,  or  any  part  thereof,  on  payment  of  the  tonnage  before 
mentioned.     And  also  that  the  Company,  their  successors  and 
assigns,  would  in  consideration  of  the  charges  which  the  plain- 
tiffs might  be  put  to   in  raising  up  the  water  from  the  said 
collieries,  and  conveying  the  same  into  the  cut  and  from  thence 
into  the  canal  as  aforesaid,  and  also  in  consideration  of  the  extra 
expense  which  the  plaintiffs  might  be  put  to  in  the  execution  of 
the  said  works,  pay  to  the  plaintiffs  6d.  per  ton  for  coals  put  on 
board  any  boat  on  the  cut  or  on  the  canal,  and  for  which  the 
tonnage  of  Is.  per  ton  shall  be  paid  as  aforesaid.    And  it  was 
mutually  covenanted  that  the  cut  should  be  public  and  open  to 
all  persons,  and  be  navigated  by  all  persons  (except  the  plaintiffs 
in  respect  of  the  coal  out  of  their  said  collieries)  on  the  same 
terms  and   conditions  as  the  said  canal  from  Manchester  to 
Ashton,  &c. :  and  that  the  cut  should  be  considered  as  part  of 
the  canal,  and  be  repaired  by  and  subject  to  the  management  of 
the  Company,  and  that  the  tolls  collected  on  the  cut  should  be 
the  property  of  the  *Company :  and  that  as  between  these      [  •648  ] 
parties  all  the  rules,  orders,  penalties,  and  forfeitures,  &c.  con- 
tained in  the  Acts  for  making  the  canal  and  its  branches,  should 
be  applicable  to  the  cut  and  the  works  thereof,  and  the  vessels 
and  goods  navigated  thereon,  as  fully  as  if  they  had  been  men- 
tioned in  sach  Acts.    The  plaintiffs  then,  after  averring  general 
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Lbrb  perfonnance  of  their  covenants,  alleged  that  afterwards,  on  the 
Thb^Man-  Ist  of  January,  1796,  the  canal  was  made  navigable  from  Stake 
*'"abhton^'^  Leach  to  Manchester,  and  the  navigable  cut  and  works  thereof 
Canal  Co.  were  completed  and  conveyed  to  the  Company  in  manner  and 
form  as  covenanted  by  the  plaintiffs.  And  although  the  plain- 
tiffs in  execution  of  the  said  works  were  put  to  an  extra  expense, 
(beyond  the  said  4,000/.,  of  8,800/.,)  and  though  they  have 
always  conveyed  the  water  raised  by  the  engines,  &c.  into  the 
cut,  and  from  thence  into  the  canal,  for  better  supplying  the 
canal  with  water ;  part  of  such  water  being  raised  by  engines 
within  2,000  yards  of  the  canal,  and  other  part  by  engines  raised 
at  a  greater  distance,  &c. ;  and  in  so  doing  the  plaintiffs  were 
put  to  great  charges,  viz.  1,000/. :  and  though  the  Company  did 
from  the  time  of  the  canal  being  navigable,  and  from  the  com- 
pletion of  the  navigable  cut  until  the  5th  of  August,  1806,  permit 
the  plaintiffs  to  navigate  their  coal  from  their  said  collieries  on 
pajrment  of  1^.  per  ton,  and  during  the  same  time  did  pay  to  the 
plaintiffs  6d.  per  ton  for  all  such  coals,  for  which  Is.  per  ton  was 
paid  as  aforesaid :  and  although  the  plaintiffs  from  the  said  5th  of 
August,  1806,  have  been  ready  and  willing  to  convey  other  large 
quantities  of  coal  raised  from  the  said  collieries,  &c.  on  the  said 
cut  and  canal,  and  to  pay  1^.  per  ton  for  the  same,  &c. :  yet  (Ist) 
the  Company,  though  requested,  would  not  permit  any  of  the  said 
[  •649  ]  coals  to  be  navigated  on  the  cut  or  canal  on  payment  of  the  *1«. 
per  ton ;  but  refused  so  to  do,  and  demanded  and  took  more, 
viz.  5«.  per  ton,  &c.  (2ndly)  The  Company  would  not  aUow, 
and  refused  to  pay  the  plaintiff  6d.  per  ton  on  a  large  quantity  of 
their  coals  raised  from  their  said  collieries  and  navigated  on  the 
cut  and  canal,  for  which  the  plaintiffs  had  paid  to  them  not  less 
than  Is.  per  ton  ;  to  the  plaintiffs'  damage  of  5,000/. 

To  this  the  defendants  pleaded,  Ist,  That  the  said  land  pur- 
chased according  to  the  covenant,  and  all  the  works  thereto 
belonging,  were  not  well  and  effectually  conveyed  to  the  Com- 
pany, &c.  (in  the  words  of  the  covenant)  free  from  all  incum- 
brances whatsoever,  in  manner  and  form,  &c.  2.  That  the  lands 
and  works  so  covenanted  to  be  conveyed  to  and  vested  in  the 
Company  and  their  successors,  &c.  are  not  the  lands  and  works 
which  the  Company  had  at  the  time  of  making  the  said  inden- 
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tare,  or  at  any  time  since,  power  and  authority  to  purchase  by  lbes 
virtue  of  the  statute  in  that  case  made  and  provided,  without  thb^mak- 
iDCurring  the  penalties  and  forfeitures  of  the  Statute  of  Mort-  Chester  akd 
main ;  but  are  other  and  different  lands  and  works :  and  that  Canal  Co. 
neither  the  King  nor  any  of  his  predecessors  at  the  time,  &c. 
granted  to  the  Company  any  licence  to  purchase  or  hold  in 
mortmain  in  perpetuity  or  otherwise  the  said  lands  or  works. 
3.  That  by  the  statute  in  that  case  made  and  provided  it  was 
enacted,  that  it  should  be  lawful  for  the  Compsjiy  from  time  to 
time  and  at  all  times  thereafter  to  demand,  take,  and  recover  for 
their  own  use,  for  tonnage  of  all  goods  navigated  or  conveyed  on 
the  said  navigation,  such  rates  as  should  be  fixed  by  the  Company 
at  any  general  assembly  not  exceeding,  viz.  for  every  ton  of  coal, 
&c.  not  passing  through  locks  Id.  per  mile ;  and  for  every  ton  of 
coal,  &c.  passing  through  locks  l^cf.  per  mile :  and  that  it  should 
be  lawful  for  the  Company  from  time  to  time  at  *any  general  [  *650  ] 
assembly  to  be  held  for  that  purpose,  on  notice,  &c.  to  lessen  or 
reduce  all  or  any  of  the  rates  thereby  granted  as  they  should 
think  proper ;  and  afterwards  from  time  to  time  at  any  general 
assembly,  of  which  such  notice  should  be  given,  to  advance  and 
raise  all  or  any  of  the  said  duties  so  lessened  to  any  sum  not 
exceeding  the  respective  rates  thereinbefore  granted;  and  no 
reduction  of  the  said  rates  should  be  made  without  the  consent 
of  the  major  part  in  value  of  the  proprietors,  &e,  for  the  time 
being.  And  then  the  defendants  averred,  that  the  canal  was  20 
miles  long,  and  contained  20  locks ;  and  that  the  tolls  so  granted 
for  navigating  every  ton  of  coals  the  whole  length  of  the  canal 
amounted  to  28.  6d.,  which  is  more  than  Is.  per  ton,  subject  to 
the  repayment  of  6d.  per  ton,  as  by  the  said  indenture  is  agreed. 
That  the  rates  are  by  the  said  agreement  reduced,  and  that  such 
reduction  was  not  made  at  any  general  assembly  of  the  pro- 
prietors, &c.  as  provided  by  the  statute.  4.  That  the  tolls  were 
reduced  as  stated  in  the  former  plea,  without  consent  of  the 
major  part  in  value  of  the  proprietors  of  shares.  5.  That  the 
reduction  of  the  rates  so  made  in  manner  before  mentioned,  was 
60  made  as  to  concern  only  the  parties  to  the  said  indenture,  and 
for  their  benefit  only,  and  did  not  concern  any  other  persons, 
nsing  the  canal  or  navigation,  and  was  contrary  to  the  statute. 
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Lees        g.  That  after  making  the  said  indenture,  viz.  on  the  25th  of 

V, 

The  mak-    July,  1806,  at  a  general  assembly  of  the  Company  held  for  that 

OUSSXKS  AND 

A8HT0N  purpose,  pursuant  to  the  statute,  it  was  ordered  that  the  rate  of 
Canal  Co.  j^^  p^j.  ^^^^  mentioned  in  the  indenture  should  be  no  longer 
taken,  and  that  for  the  tonnage  of  all  coal,  &c.  thenceforth  navi- 
gated on  the  canal  there  should  be  taken,  without  exception,  for 
every  ton  not  passing  through  locks  Id.  per  mile ;  and  for  every 
[  *65i  ]  ton  passing  through  *locks  l^i.  per  mile ;  and  that  the  6d.  per 
ton  mentioned  in  the  said  indenture  should  thenceforth  be  no 
longer  paid  by  the  Company  to  the  plaintiffs ;  and  thereby  that 
agreement  and  rate  of  tonnage  was  rescinded,  and  the  tolls  for 
the  same  were  raised  according  to  the  form  of  the  statnte,  &e. ; 
whereupon  the  Company  during  the  time  mentioned  in  the 
breaches  of  covenant  assigned,  have  refused  to  permit  the  plain- 
tiffs to  navigate  on  the  canal  the  coal  there  mentioned  on  pay- 
ment of  the  tonnage  of  Is,  per  ton,  and  have  refused  to  pay  them 
the  6d.  per  ton,  &c.  7.  That  the  plaintiffs  were  not,  on  the  ex- 
ecution of  the  works  in  the  indenture  mentioned,  put  to  any 
extra  expense  beyond  the  4,000Z.  covenanted  to  be  paid  by 
the  Company.  8.  That  no  part  of  the  water  in  the  declaration 
mentioned  was  drained  by  means  of  any  engine,  &c.  or  level 
erected  or  made  on  lands  or  mines  not  within  2,000  yards  of  the 
canal.  And  9.  That  no  part  of  the  water  was  raised  for  supply- 
ing the  canal  with  water  to  a  greater  height  than  was  necessary 
for  draining  the  coal-mines.  To  these  pleas  there  was  a  general 
demurrer. 

This  case  was  argued  in  the  last  Term ;  and  the  questions 
made  in  argument  hy  Rickardson  for  the  plaintiffs,  and  Yates  for 
the  defendants,  were,  first,  on  the  1st,  7th,  8th  and  9th  pleas, 
whether  the  matters  therein  respectively  alleged  were  dependent 
covenants,  or  conditions  precedent  to  the  plaintiffs'  right  of 
action,  as  they  were  contended  to  be  by  the  defendants ;  or 
mutual  and  independent  covenants,  as  the  plaintiffs  insisted  that 
they  were.  Secondly,  upon  the  second  plea,  whether  the  con- 
tract were  illegal  and  void,  as  exceeding  the  powers  given  to  the 
Company  by  the  Canal  Acts ;  or  as  violating  any  of  the  Statutes 
[  *652  ]      of  Mortmain ;  with  respect  to  which  it  *was  insisted  by  the 
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plaintifiEs  that  at  any  rate,  as  the  matter  rested  at  present        Lees 
entirely  in  covenant,  and  no  conveyance  was  actaally  made  to    thjs  Mak- 
the  Company,  the  time  for  raising  the  objection  was  not  arrived,  ^^^hton^^ 
and  a  licence  from  the  Crown  might  be  obtained  before  the  con-    Canal  Co. 
veyance  was  executed.    Thirdly,  which  was  the  principal  point, 
arising  upon  the  8rd,  4th,  5th,  and  6th  pleas,  whether  the  con- 
tract in  question  were  lawful  within  the  provisions  and  spirit  of 
the  Canal  Acts  respecting  the  reduction  of  tolls ;  or  whether  it 
were  void,  as  not  having  been  agreed  toat  a  general  meeting  of 
the  proprietors  held  upon  due  notice,  or  by  the  major  part  in 
valae  of  the  proprietors  of  shares ;  or  as  being  a  partial  reduction 
of  the  tolls  for  the  benefit  of  particular  individuals  only,  and  not 
of  the  public  ;  or  as  having  been  rescinded  at  a  general  meeting 
of  the  proprietors  lawfully  convened. 

The  CouBT  considered  at  the  time  that  there  was  great  weight 
in  the  last  class  of  objections  urged  on  the  part  of  the  defendants, 
and  directed  the  case  to  stand  over  for  consideration  on  those 
grounds.    And  now 

Lord  Ellenbobouoh,  Ch.  J.  delivered  the  judgment  of  the 
Court: 

This  was  an  action  of  covenant.  By  indenture  of  the  80th  of 
July,  1795,  the  plainti£fs  contracted  with  the  Company  to  make 
a  given  cut,  to  communicate  with  the  Company's  canal,  and  to 
do  certain  other  works,  and  to  send  by  the  canal,  and  by  no 
other  conveyance,  all  the  coals  they  should  raise  from  certain 
collieries  of  which  they  were  owners,  or  so  much  as  could  be 
disposed  of  at  Manchester,  or  at  or  near  the  line  of  the  canal : 
and  the  Company  covenanted  that  the  plainti£fs  should  be  per- 
mitted *to  carry  their  coals  along  the  whole  or  any  part  of  the  [  *6u3  ] 
canal,  on  payment  of  Is.  per  ton,  and  that  the  Company  would 
pay  back  to  them  6d.  per  ton.  This  is  the  substance  of  the  con- 
tract, and  as  much  of  it  as  is  necessary  to  state  for  the  purpose 
of  understanding  the  question  now  in  judgment  before  the  Court. 
And  for  the  not  allowing  them  to  carry  at  Is.  per  ton,  and  not 
paying  back  the  6d.  per  ton,  the  plaintiffs  have  assigned  breaches. 
The  Company  having  pleaded  amongst  others,  the  following 
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lkes  pleas,  Ist,  (which  is  the  sahstance  of  their  third  plea,)  that  by 
The  iiAK-  their  Canal  Act  they  were  empowered  to  take  such  rates  as  should 
^^^Imos^  be  fixed  by  the  Company  at  any  general  assembly,  not  exceeding 
Canal  Co.  Id,  per  ton,  per  mile,  npon  coal  not  passing  through  any  locks ; 
and  l^d.  upon  what  did  pass  locks.  That  they  were  also  em- 
powered to  reduce  the  said  rates  at  a  general  assembly  to  be  held 
at  three  months'  notice ;  but  that  no  reduction  was  to  be  made 
without  the  consent  of  the  major  part  in  value  of  the  proprietors. 
That  the  canal  is  of  great  length,  &c. ;  that  the  tolb  so  granted 
for  passing  the  whole  length  of  the  canal  amount  to  more  than 
Is,  per  ton,  viz.  to  2«.  6c£. :  that  the  rates  are  therefore  reduced 
by  this  indenture,  and  that  such  reduction  was  not  made  at  any 
general  assembly  held  upon  a  three  months'  notice.  2ndly,  (by 
their  4th  plea,)  That  the  reduction  by  this  indenture  was  made 
without  the  consent  of  the  major  pai4  in  value  of  the  proprietors. 
Srdly,  (by  their  5th  plea,)  That  this  reduction  was  made,  so  as  to 
relate  to  the  plaintiffs  only,  and  not  to  other  persons  using  the 
canal.  4thly,  (by  their  6th  plea,)  That  before  the  times  in  the 
plaintiffs'  breaches  the  Company  made  an  order,  at  a  general 
assembly  held  for  that  purpose,  that  the  Is.  per  ton  mentioned  in 
this  indenture  should  be  no  longer  taken,  nor  the  6d.  per  ton  re- 
[  »G54  ]  turned ;  but  that  the  *tonnage  should  be  1^.  per  mile  for  what 
did  not  pass  through  locks,  and  1^^.  for  what  did.  To  these 
pleas  the  plaintiffs  have  demurred  generally ;  and  the  question 
for  the  consideration  of  the  Court  is,  whether  the  Company 
could  bind  itself  by  the  bargain  which  this  indenture  contains  ? 
Other  points  were  raised  upon  the  argument  upon  certain  other 
pleas ;  but  they  were  disposed  of  at  the  time ;  and  this  is  the 
only  one  which  stands  now  reserved  for  the  judgment  of  the 
Court. 

The  bargain  between  the  parties  in  effect  is,  that  in  considera- 
tion of  what  the  plaintiffs  contracted  to  do  for  the  Company,  and 
of  their  sending  all  their  coals  by  the  canal,  they  should  be  at 
liberty  to  send  at  6d.  per  ton  what,  but  for  this  bargain,  might 
be  chargeable  with  a  much  higher  tonnage.  The  bargain  might 
be  highly  advantageous  to  the  Company,  if  the  expense  of  what 
they  were  to  do  was  large,  and  if  from  the  state,  &c.  of  their 
collieries,  the  quantity  of  coal  they  should  be  able  to  send  shoold 
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be  small ;  bat  apon  the  reverse  of  these  positions,  it  would  be        ^^^ 
advantageous  to  the  plaintiffs,  and  ^  might  be  prejudicial  to  the    The  Man- 
Company.    It  was  a  speculation,  which  might  benefit  either  the  akd  asutox 
one  party,  or  the  other,  according  to  events.    But  has  such  a    ^^^^  ^' 
Company  a  power  so  to  speculate  ?  Or  if  it  have,  were  the  checks 
imposed  upon  this  Company  in  this  instance  complied  with? 
Under  every  Canal  Act  the  proprietors  have  rights,  the  public 
has  rights,  and  mortgagees,  if  there  be  any,  have  rights.    The 
Acts  under  which  this  Company  was  established  limit  the  extent 
of  the  canal  to  be  made:  the  Company,  therefore,  could  not 
purchase  land,  or  extend  their  canal  beyond  the  limits  prescribed 
hj  the  Act.  They  could  not,  therefore,  contract  with  any  persons 
to  make  for  them  and  on  their  account  an  extension  of  the  line 
of  their  *canal  beyohd  the  limits  prescribed  by  the  several  Acts,      [  *655  ] 
so  as  to  vest  in  the  Company  the  canal  so  extended,  and  sub- 
ject it  to  the  rates  and  control  imposed  by  the  Act.    Again,  by 
the  several  Acts,  the  Company  are  restricted  as  to  the  money  to 
be  raised,  which  is  to  be  employed  for  the  purposes  of  the  canal ; 
and  beyond  the  sum  so  prescribed  they  are  prohibited  to  raise 
any  money.    But  by  paying  for  any  works  to  be  done,  in  cutting 
the  canal,  or  extending  it,  by  a  total  or  partial  sale  or  mortgage 
of  the  tolls,  or  any  reduction  of  them,  the  Company  in  effect 
indirectly   raise   more    money    than   they  are  authorised  by 
Parliament  to  do.    And  the  rates  and  tolls  being  made  by  the 
Act  a  security  for  the  money  raised  or  subscribed,  a  grant  of  any 
partial  diminution  or  exemption  from  toll  is  a  prejudice  to  the 
security  of  the  proprietors  and  mortgagees.  Again,  by  the  Actst 
relating  to  these  canals  the  Company  is  entitled  to  take  for  the 
tonnage  of  all  goods  such  rates,  not  exceeding  the  sums  now 
claimed,  as  shall  be  fixed  by  the  Company  at  any  general 
assembly ;  and  they  have  no  right  again  to  reduce  them  but  at  a 
general  assembly  held  upon  three  months'  notice ;  nor  then,  with- 
out the  consent  of  the  major  part  in  value  of  the  proprietors. 
The  proprietors,  therefore,  had  a  right  originally  to  have  upon  all 
goods  such  tonnage,  within  the  limits  prescribed  by  the  Act,  as  a 
general  assembly  should  fix ;  and  nothing  but  a  general  assembly 

t  32  Geo.  m.  c.  84,  b.  64;  33  Geo.  III.  c.  21,  a.  11;   38  Geo.  III.;  40 
Geo.  IIL ;  45  Geo.  m. 
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Lees  coald  abridge  or  vary  that  right.  This  bargain  had  not  the 
The  Mak-  sanction  of  any  general  assembly ;  and  it  does  abridge  the  right 
AinT^sHTON  ^'  *^®  proprietors  to  have  the  tonnage  which  the  Acts  specify 
Canal  Co.  upon  the  goods  of  the  plaintiffs :  it  takes  away,  therefore,  the 
[  *^o6  ]  rights  of  the  proprietors  in  a  way  which  the  Acts  *have  not 
authorized,  and  on  that  account  is  not  binding  upon  the  proprie- 
tors. If  this  bargain  could  stand,  others  might  be  made  in  the 
same  way  with  the  different  individuals  using  the  canal:  and 
instead  of  the  security  of  one  general  rate,  to  the  extent  the  Acts 
allow,  upon  all  the  goods  carried  on  the  canal,  the  proprietors 
might  have  nothing  upon  any  but  the  partial  rates  agreed  upon 
by  the  different  individuals  and  the  keepers  of  the  seal  of  the 
Company.  .  To  say  that  the  Company  shall  pay  for  their  works 
in  money  is  only  requiring  them  to  do  what  was  expected  would 
be  done  when  the  Act  passed ;  is  keeping  them  within  the  powers 
of  the  Act ;  and  securing  to  the  proprietors  the  benefit  of  the 
check  they  were  intended  to  have.  On  the  other  hand,  to  allow 
them  to  sell  an  indefinite  right  of  carriage,  without  the  consent 
of  the  proprietors,  would  be  doing  what  was  never  intended,  and 
what  might  ruin  the  concern.  This  argument  seems  equally  to 
apply  when  the  rights  of  the  public  are  considered.  The  public 
have  an  interest  that  the  canal  shall  be  kept  up,  and  whatever 
has  ft  tendency  to  bring  it  into  hazard  is  an  incroachment  upon 
their  right  in  it.  They  have  also  an  interest  that  the  tolls  shall 
be  equal  upon  all ;  for  if  any  are  favoured,  the  inducement  to  the 
Company  to  reduce  the  tolls,  generally,  below  the  statute  rate  is 
diminished.  But  as  it  is  sufficient  in  this  case  to  say  that  this 
bargain  is  not  binding  upon  the  company  of  proprietors,  inas- 
much as  it  abridges  their  rights  in  a  way  the  statutes  do  not 
warrant,  it  is  unnecessary  to  give  an  opinion  whether  it  so 
interferes  with  the  rights  of  the  public,  as  to  be  on  that  ground 
also  void. 

Judgment  for  the  defendants. 
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DOE,   ox   THE   SEVEKAL   DEMISES   OF   EICHAED    HENEY  1809. 

KENRICK    AND    Others,    v.    LORD     WILLIAM     ^'ll^' 
BEAXJCLERK  and  Others.  [657] 

(11  East,  657—667.) 

Under  a  devise  of  a  mansion  and  family  estate  to  seyeral  successiTely 
for  life  and  in  tail ;  with  a  proviso  that  whatsoever  person  should,  by 
virtae  of  the  will,  become  possessed  of  or  entitled  to  the  estate  should, 
from  the  time  he  became  so  possessed,  take  upon  himself  the  surname 
of  Thelwall,  and  make  the  mansion  his  usual  and  common  place  of 
abode  and  residence :  held  that  a  tenant  in  tail  in  remainder  succeeding 
to  the  possession,  who  had  also  become  heir  at  law  to  the  testator,  not 
being  found  to  have  had  notice  of  the  will  of  her  ancestor  containing 
such  condition ;  her  title  could  not  be  impeached  by  the  remainder-man 
over,  who  brought  ejectment  after  her  death  against  her  husband,  by 
whom  she  had  had  issue  which  died  before  her :  she  having  also  in  fact 
suffered  a  recovery  about  four  months  after  she  came  of  age,  within 
which  period  it  was  contended  that  she  ought  to  have  complied  with 
tbe  condition  of  residence  to  enable  her  to  make  a  good  tenant  to  the 
pntcipem 

Tms  case  was  removed  into  this  Court  by  a  writ  of  error  from 
the  Court  of  Great  Session  for  the  county  of  Denbigh.  The 
ejectment  was  brought  to  recover  certain  messuages  and  lands  in 
that  county ;  the  lessors  of  the  plaintiffs  laid  their  demises  on 
the  2nd  of  May,  1808 ;  and  at  the  trial  before  the  Chief  Justice 
of  Chester  a  special  verdict  was  found,  which  stated  in  substance 
as  follows : 

Thelwall  Price,  of  Bathafern  Park  in  the  county  of  Denbigh, 
being  seised  in  fee  of  the  premises  in  question,  on  the  5th  of 
January,  1767,  duly  made  his  will,  whereby,  after  charging  all 
his  real  and  personal  estates  with  his  debts  and  funeral  expenses, 
he  devised  his  said  estates,  lands,  &c.  in  the  several  counties  of 
Denbigh,  Flint,  &c.  and  also  all  his  personal  estate,  to  J.  Moyston 
and  Owen  Wynn,  and  their  heirs,  upon  trust,  in  the  first  place, 
to  apply  his  personal  estate  to  the  payment  of  his  debts, 
funeral  expenses,  and  legacies.  And  as  to  all  his  real  estates, 
subject  to  his  debts  and  charges,  he  devised  the  same  to  his 
cousin  Bichard  Price,  only  son  of  Wm.  Price  of  Rliswlas,  for  life ; 
remainders  to  the  first  and  other  sons  of  the  body  of  the  said 
Bichard  Price  in  tail  male ;  and  in  default  of  such  issue,  to  the 
first  and  ^^^every  other  daughter  of  the  body  of  the  said  B.  Price      [  *658  ] 

X  2 
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Dob        in  tail  general;  remainder  to  the  Bev.'Bobert  Carter  for  life; 
Ken  RICK     remainder  to  the  first  and  other  son  and  sons  of  the  body  of  the 
LoBD  w.     ^^  ^*  Garter  in  tail  male ;  remainder  to  the  first  and  every 
Kkauclebk.  other  daughter  and  daughters  of  the  said  R.  Carter  in  tail 
general ;  remainder  to  Bichard  Eenrick  for  life;  remainder  to  his 
first  and  other  sons  in  tail  male ;  remainder  to  his  first  and  other 
daughters  in  tail  general.    Then  followed  this  proviso,  on  which 
the  question  turned,  "Provided  always,  and  I  do  hereby  expressly 
declare  that  it  is  my  will  and  purpose,  that  the  said  B.  Price,  or 
whatsoever  other  person  or  persons  shall,  by  virtue  of  this  or  any 
other  will  or  wills  to  be  by  me  at  any  time  made,  become  pos- 
sessed of  or  entitled  to  my  said  estates,  in  manner  hereinbefore 
mentioned,  shall,  from  the  time  he,  she,  or  they,  become  so  pos- 
sessed, take  upon  himself,  herself,  or  themselves,  the  surname  of 
Thelwall,  and  shall    make  the  mansion  of  Batthafem   Park 
aforesaid  their  usual  and  common  place  of  abode  and  residence : 
and  in  case  the  said  Bd.  Price  shall  refuse  or  neglect  to  reside  at 
and  make  use  of  Bathafern  Park  as  his  usual  place  of  residence, 
and  to  take  upon  himself  the  name  of  Thelwall,  then  and  in  such 
case  I  do  hereby  declare  this  my  will  to  be  void  to  all  intents,  in 
respect  to  him,  and  every  other  person  and  persons  claiming 
under  him,  who  shall  so  refuse  to  comply  with  such  direction  : 
and  in  like  manner  I  direct  and  my  will  is,  that  the  same  be 
utterly  void  in  respect  to  the  said  Bobert  Garter  and  Bd.  Kenrick, 
and  every  other  person  and  persons  claiming  under  them  by 
virtue  of  this  or  any  other  will  or  wills  to  be  by  me  at  any  time 
made,  in  case  he  or  they  shall  refuse  to  take  the  surname  of 
Thelwall,  and  reside  at  Bathafern  Park  as  aforesaid.     And  in 
[  "659  ]      such  case  of  refusal,  or  for  want  of  ^issue  by  the  said  Bd.  Price, 
or  Bobert  Garter,  or  the  said  Bd.  Eenrick ;  then  my  mind  and 
will  is,  and  I  do  hereby  devise  all  my  said  real  estates  whatsoeTer 
to  my  own  right  heirs  for  ever."    The  testator  died  seised  on  the 
28th  of  December  in  the  same  year,  leaving  the  said  Wm.  Price 
of  Bliswlas  his  heir  at  law.    On  the  death  of  the  testator,  Bd. 
Price,  the  son  of  the  said  Wm.  Price  of  Bliswlas,  entered  by 
virtue  of  the  will,  as  the  first  devisee,  and  was  seised  thereof  for 
his  life,  and  complied  with  the  conditions  of  the  will,  and  died 
seised  on  the  21st  of  March,  1775,  without  issue ;  upon  whose 
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death  the  said  Eev.  Robert  Carter,  the  next  devisee,  who  had        i>ok 


become  and  then  was  the  heir  at  law  of  the  testator,  entered  and     kbkhick 


was  possessed  thereof,  and  enjoyed  the  premises  until  the  18th     ^^^^^  y^ 
of  October,  1807,  when  he  died  at  the  said  mansion  house  of  Bkauclebk. 
Bathafem  Park,  leaving  issue  of  his  body  Charlotte  Carter 
Thelwall,  his  only  child,  bom  on  the  20th  of  April,  1769.  Robert 
Carter  and  his  daughter  Charlotte  Carter  assumed  and  used  the 
sofD&me  of  Thelwall.  Upon  the  death  of  Robert  Carter  Thelwall, 
Charlotte  Carter  Thelwall,  who  then  was  the  heir  at  law  of  the 
testator,  and  also  a  devisee  described  in  the  will,  entered  upon 
the  devised  premises,  and  was  possessed  thereof  and  enjoyed 
the  same ;  and  on  the  19th  of  October,  1787,  left  the  mansion- 
house  of  Bathafem  Park,  and  resided  during  her  minority  with 
Sir  John  Nelthorpe,  her  guardian,  in  Lincolnshire.    After  she 
came  of  age,  on  the  20th  of  April,  1790,  she  resided  partly  in 
London,  and  partly  at  Redboume  in  Lincolnshire,  where  she  had 
an  establishment  suitable  to  her  rank  and  fortune,  and  did  not 
make  the  mansion  house  of  Bathafem  Park  the  usual  or  common 
place  of  her  abode  and  residence.    By  indentures  of  the  1st  and 
2nd  of  July,  1790,  she,  by  her  name  of  Charlotte  Carter  Thelwall, 
made  a  ♦tenant  to  the  praecipe ;  and  afterwards  a  writ  of  quod  ei      [  ♦gso  ] 
drforciat  was  sued  out,  and  a  common  recovery  with  double 
Yoacher  was  in  due  form  suffered  at  the  Great  Session  of  the 
ooonty  of  Denbigh,  on  the  14th  of  August  in  the  same  year.    On 
the  2l8t  of  July,  1791,  Charlotte  Carter  Thelwall,  being  still  m 
possession  and  enjoyment  of  the  premises,  married  the  defen- 
dant, Lord  Wm.  Beauclerk,  and  had  issue  by  him  one  child,  who 
died  an  infant  in  the  lifetime  of  the  said  Charlotte,  and  she  her- 
self died  without  issue  on  the  15th  of  September,  1797.    Richd. 
Eenrick,  named  in  the  will,  died  on  the  20th  of  December,  1802, 
leaving  issue  Rd.  Hen.  Eenrick,  his  eldest  son,  6.  W.  Eenrick, 
and  G.  G.  Kenrick,  his  other  sons,  the  three  several  lessors  of 
the  plaintiff.    Upon  this  special  verdict  judgment  was  given 
below  for  the  defendant ;  to  reverse  which  this  writ  of  error  was 
broQght. 

This  case  was  argued  in  last  Trinity  Term  by  Manley,  Serjt. 
for  the  plaintiff,  and  WiUiams,  Serjt.  for  the  defendant.  By  the 
former  it  was  contended  that  the  proviso  in  the  will  of  Thelwall 
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DoK        Price  as  to  residence,  though  containing  words  in  themselves  of 
.Kek BicK     strict  condition,  yet  by  reason  of  the  limitation  over,  particnlarly 
LobbW      ^h^i^  tiie  person  taking  was  heir,  amounted  to  a  conditional 
BEAucTiSBK   limitation:  and  that  by  the  non-residence  of  Charlotte  Carter 
Thelwall  in  the  mansion  of  Bathafem  Park,  even  before  she 
came  of  age,  but  certainly  afterwards  and  before  the  recovery 
suffered  by  her,  the  estate  conditionally  limited  to  her  ceased, 
and  thereupon  the  limitation  over  to  Bichard  Eenrick  took  effect ; 
of  which  the  lessors  of  the  plaintiff  might  take  advantage ;  the 
assumption  of  the  name  being  only  necessary  upon  entering  into 
possession  of  the  property.    And  he  denied  that  notice  of  the  will 
and  condition  was  necessary  to  be  given  to  Charlotte  Carter 
[  *66i  1      ^Thelwall,  in  order  to  induce  a  forfeiture  of  her  estate  ;  she 
being  entitled  to  take  as  tenant  in  tail  under  the  will,  although 
she  was  also  heir  at  law  of  the  testator,  at  the  time  when  she 
entered  on  the  estate.    On  the  other  hand  it  was  contended,  that 
the  proviso  amounted  to  a  condition  only,  and  that  too  a  condi- 
tion subsequent,  and  not  a  conditional  limitation :  and  that  not 
Charlotte  Carter  Thelwall  or  her  father,  but  Wm.  Price  was  heir 
at  law  at  the  death  of  the  testator,  to  which  period  the  considera- 
tion of  the  question  was  in  this  respect  to  be  referred.     That  the 
estate  vested  in  her  on  the  death  of  her  father ;  and  there  could 
be  no  breach  of  condition  or  forfeiture  before  she  came  of  age ; 
and  there  was  not  time  sufficient  to  incur  any  in  the  very  short 
period  between  her  coming  of  age  and  the  suffering  of  the  recovery ; 
the  law  always  allowing  reasonable  time  to  do  every  act :  and 
that  only  the  heir  at  law  of  the  testator  could  take  advantage  of 
a  condition  broken.    That  Charlotte  C.  T.  being  entitled  as  heir 
at  law  at  the  time  of  her  entry  could  not  incur  any  forfeiture 
without  express  notice  of  and  refusal  to  perform  the  condition. 
But  that  even  if  a  forfeiture  were  incurred,  the  lessors  of  the 
plaintiff  were  not  entitled  to  take  advantage  of  it,  by  reason  that 
they  had  not  taken  the  name  as  they  ought  to  have  done  if  the 
estate  by  her  forfeiture  were  immediately  vested  in  them. 

These  points,  except  the  last,  which  was  not  much  in- 
sisted on,  were  argued  at  great  length ;  but  as  the  Court 
in  giving  judgment  only  went  on  the  ground  of  want  of 
notice  of  the  condition  to  the  heir,  it  is  unnecessary  to  enter 
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at  large  upon  the  other  points.    After  taking  time  to  consider        Doe 

,  liCesee  of 

ihe  case,  Kenbick 

r. 
Lord  W 

Lord  Ellenbobouoh,   Ch.  J.  now  delivered  judgment,   (after  bbauclkbk. 
stating  the  substance  of  the  special  verdict) :  [  6G2  ] 

Upon  these  facts  the   Court    of    Great    Session  has  given 

judgment  for  the  defendant;  and  we  are  of  opinion  that  that 

judgment  is  right,  and  ought  to  be  afi&rmed.    Many  questions 

were  discussed  upon  the  argument ;  but  the  point,  upon  which 

oar  opinion  is  formed,  is  this ;  that  as  Charlotte  Carter  Thelwall 

was  heir  at  law  to  the  testator,  and  was  therefore  entitled  by 

descent,  if  the  testator  had  made  no  will,  she  was  not  bound  to 

residence  until  she  had  notice  that  there  was  a  will,  and  could 

not  lose  the  estate  by  non-residence,  without  such  notice.     The 

verdict  does  not  find  that  this  lady  ever  had  notice  of  this  will ; 

and  as  nothing  can  be  presumed  upon  a  special  verdict,  the  case 

must  be  taken  as  if  she  never  had  any.    The  first  case  in  which 

the  necessity  of  notice  to  an  heir,  or  to  a  person  having  an 

independent  title,  was  considered,  was  Fraunce*8  case,  8  Co.  89  b. 

There  B.  F.  was  seised  in  fee,  and  devised  to  his  eldest  son 

and  heir  for  60  years :  he  afterwards  made  a  feoffment  to  the 

use  of  himself  for  life ;  remainder  to  his  eldest  son  for  60  years ; 

with  a  proviso,  that  nf  his  eldest  son  disturbed  F.  F.  in  the 

enjoyment  of  certain  other  lands  and  certain  goods,  the  use 

to  him  should  cease.    The  eldest  son  did  disturb  F.  F. ;  but 

he  had  no  previous  notice  of  the  feoffinent.    And  it  was  resolved, 

that  as  he  had  no  notice  of  the  feoffment,  his  disturbance  of 

F.  F.  did  not  put  an  end  to  his  term :  for  had  there  been  no 

feoffioient,  he  would  have  had  title  either  under  the  will,  or  as 

heir ;  and  it  would  be  against  reason  to  bind  him  by  a  condition 

of  which  he  was  not  apprised,  where  he  would  have  a  title,  if 

there  were  no  such  deed  as  that  which  contained  the  condition. 

This  *case,  though  rather  differently  put,  is  adopted  in  Sheph.      [  •ces  ] 

Touchstone,  148.    The  passage  there  is  this — ''  If  a  man  make 

a  lease  for  years  on  condition ;  and  the  lessee  doth  not  know  of 

it ;  and  after  the  lessor  doth  by  will  give  the  land  to  the  lessee, 

without  condition,  and  the  lessee  doth  such  an  act  as  is  a  breach 

of  the  condition ;  in  this  case  the  condition  is  not  broken :  for 
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Doe        the  lessee  must  have  notice  of  the  condition  ere  he  can  break 


K^^cK     it*"    The  learned  author  therefore  of  that  work  must  have 
LoBD  w      thought,  that  a  party  who  would  have  title,  if  there  were  no 
Beauglebk.  8uch  deed  as  that  which  contains  the  condition,  is  not  answer- 
able or  liable  to  lose  his  estate  by  a  breach  of  the  condition, 
unless  he  has  notice  of  the  deed  which  contains  it.    In  Porter 
V.  Fiy,  1  Vent.  199,  reported  also  1  Mod.  800,  and  Sir  Thos. 
Baym.  286,  the  distinction  is  taken  between  persons  who  would 
have  no  title,  if  there  were  no  such  instrument  as  that  which 
contains  the  condition,  and  those  who  would  have  title  without 
such  instrument ;  and  notice  is  considered  necessary  to  subject 
the  latjier  to  the  consequences  of  a  breach  of  the  condition.     In 
that  case  there  was  a  devise  to  A.  E.  in  tail,  upon  condition  that 
if  she  married  without  consent,  the  estate  should  go  over  to  the 
lessor  of  the  plaintiff :  she  did  marry  without  consent ;  and  upon 
an  ejectment  and  special  verdict,  one  question  was.  Whether 
the  want  of  express  notice  of  the  devise  would  save  the  forfeiture  ? 
She  was  not  the  testator's  heir ;  and  BAnYSFonD,  Justice,  said, 
I  take  a  diJSerence  where  the  devisee  who  is  to  perform  the 
condition  is  heir  at  law,  and  where  a  stranger :  the  heir  must 
have  notice ;  because  he,  having  title  by  descent,  need  not  take 
notice  of  any  devise,  unless  it  be  signified  to  him:  and  so  is 
Fraunce's  case,  8  Co.  89  b.  And  per  Hale,  Ch.  J. :  "  In  l^VauiiceV 
[  ^664  ]      case  there  had  been  no  need  of  notice,  had  *not  the  devise  been  to 
the  heir ;  which  is  the  only  thing  wherein  it  materially  differs 
from  this  case."    Judgment  was  given  for  the  plaintiff,  because 
A.  E.  was  not  heir,  and  had  therefore  no  title  but  under  the 
devise.    A  bill  had  been  filed  for  relief;   and  Lord   Keeper 
Bridoeman,  who  was  assisted  by  Ld.  Ch.  J.  Eselino,    and 
Vauohan,  and  Lord  Ch.  B.  Hale  said,  (1  Mod.  814),  had  A.  K. 
been  heir,  it  might  have  made  a  great  difference.    This  case 
therefore,  though  not  an  adjudication  that  notice  was  necessary 
in  case  of  an  heir,  is  a  strong  authority,  as  far  as  the  dicta  of 
the  Judges  go  upon  that  point.    The  case  however  of  MaUoon  w 
Fitzgerald^  8  Mod.  28,  and  Skinn.  125,  is  a  decision  upon  the 
point.    In  that  case  Fitzgerald  conveyed  to  the  use  of  himself 
for  life ;  remainder  to  Catherine,  his  only  daughter  and  heir,  in 
tail ;  with  a  proviso  that  if  she  married  without  consent,  &c.. 
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the  estate  was  to  go  over  to  the  lessor  of  the  plaintiff.    She        Doe 

T  rtlWIJA    AT 

married,  contrary  to  the  condition  ;  but  had  no  proper  notice  of     kbnbigk 
the  settlement.    Judgment  was  given  in  Ireland  for  Catherine :     j^^  ^ 
and  on  error  brought  here,  the  case  was  twice  argued,  Fraunce's  Beauclebk. 
case,  and  Porter  v.  Fry,  were  cited,  and  the  difference  was 
insisted  on  between  the  case  of  a  stranger  and  that  of  the  heir ; 
''  for  the  heir  having  title  by  descent,  if  there  be  any  conveyance 
by  the  ancestor  to  defeat  that  title,  and  to  which  the  heir  is  a 
stranger,  he  ought  by  the  rules  of  law  and  reason  to  have  notice 
of  it."    And  after  time  to  consider,  the  Court  were  unanimous 
that  Catherine's  estate  was  not  determined  for  want  of  notice, 
according  to  the  resolution  in  Fraunce's  case,  from  which  they 
said  they  could  not  distinguish  this :  and  judgment  was  affirmed. 
There  are,  therefore,  two  express  decisions  upon  the  very  point, 
besides  the  dicta  in  Porter  v.  Fry.    There  is  however  one 
authority  the  other  *way,  that  of  Rundall  v.  Eeley,  Cart.  92, 170.       [  •666  ] 
In  that  case  the  testator  had  four  sons,  John,  Bobert,  William, 
and  Matthew ;  and  he  devised  to  John  in  tail  male  ;  remainder 
to  each  of  the  others  successively  in  tail  male ;  with  a  proviso, 
that  if  John  married  a  woman  with  less  than  1,000Z.  portion, 
the  lands  should  go  to  the  three  younger  sons  and  their  heirs, 
as  before  was  limited,  equally.    John  married  a  woman  with 
less  than  1,000{.  portion,  and  died  leaving  two  daughters  only ; 
so  that  his  estate  tail  ended.    Bobert  and  Matthew  died  without 
issue ;  and  then  William  levied  a  fine  of  the  whole,  and  devised 
to  the  plaintiff's  lessor,  and  died  without  issue.    John's  daughters 
entered ;  and  ejectment  was  brought  against  them ;  and  upon 
a  special  verdict  found,  Bridoehan,  Ch.  J.  delivered  the  opinion 
of  the  Court ;  and  after  noticing  that  the  words  created  a  limita- 
tion, and  not  a  condition,  he  says,  "the  next  thing  is  that 
notice  should  have  been  given ;  John  being  heir  at  law  should 
have  had  notice  of  this  will  and  limitation ;  but  yet  I  say,  it  is 
not  necessary  notice  should  have  been  given,  though  he  was 
heir.    And  the  estate  in  John  having  ceased,  the  question  is, 
what  estate  Bobert,  William,  and  Matthew  had  afterwards?" 
And  after  discussing  that  point,  he  concluded  that  the  estates 
limited  to  them  in  succession  ceased ;  that  they  took  under  the 
proviso,  ''if  John  married,"  &c.,  an  estate  tail  in  common. 
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l>OE  leaving  the-  fee  in  the  testator's  heir.  That  when  Robert  and 
Kbkbick  Matthew  respectively  died,  their  respective  thirds  passed  to  the 
LoBB  w.  defendants  as  the  testator's  heirs,  and  the  defendants  became 
Bbauclsrk.  tenants  in  common  with  William :  that  his  fine,  therefore,  did 
not  affect  their  two  thirds,  but  his  own  only :  And  as  to  those 
two  thirds,  judgment  was  given  for  the  defendants ;  and  as  to 
[  ^666  ]  the  other  third,  judgment  *was  given  for  the  plaintiff.  This, 
therefore,  was  a  solemn  decision  upon  a  special  verdict  on  the 
very  point :  for  unless  it  had  been  considered  that  the  estate 
passed  immediately  upon  John's  marriage  to  the  other  three 
brothers  in  common,  William  would  have  been  entitled  to  the 
whole  at  the  time  he  levied  the  fine  under  the  limitation  to  the 
brothers  in  succession ;  and  then  the  fine  would  have  operated 
upon  the  whole ;  whereas  it  was  adjudged  to  operate  upon  a 
third  only.  It  is  singular  indeed  if  Lord  Gh.  J.  Bridgemax 
delivered  this  opinion  in  Hil.  18  &  19  Car.  II. ;  as  the  report 
supposes,  that  he  should  have  used  the  expression  ascribed  to 
him  in  1  Mod.  814  ''  that  if  A.  E.  had  been  heir,  it  might  have 
made  a  great  difference."  It  is  singular  that  this  decision 
should  not  have  been  referred  to  either  at  the  bar  or  by  the 
bench,  either  in  Porter  v.  Fry,  which  was  decided  Pasch.  24  Car. 
II.  or  in  Walloon  v.  Fitzgerald,  which  was  decided  Pasch.  86  Car. 
II.  It  is  observable  too  that  in  Rundall  v.  Eeley  the  rights  of 
the  heir  were  not  in  question :  John's  right  had  clearly  ceased, 
because  he  was  dead  without  issue  male ;  and  the  question  was, 
how  the  estate  was  afterwards  to  go  over ;  whether  in  succession, 
as  it  had  at  first  been  limited ;  or  in  common,  according  to  the 
limitation,  if  John  married  a  woman  with  less  than  the  specified 
fortune.  Without  questioning,  however,  the  report  of  Rundall 
V.  Eeley,  and  admitting  the  decision  to  have  been  as  Carter 
reports,  it  is  clearly  inconsistent  with  Fraunce*8  case,  with  Porter 
V.  Fry,  and  Walloon  v.  Fitzgerald  ;  and  the  reason  of  the  thing 
is  so  decidedly  with  those  cases,  that  we  have  no  hesitation  in 
abiding  by  them,  and  holding  RundaU  v.  Eeley  not  to  be  law. 
Where  a  party  is  really  ignorant  of  the  existence  of  the  in- 
strument in  which  the  condition  is  contained,  and  where  he 
[  ^667  ]  would  *have  good  title  if  there  were  no  such  instrument,  it 
seems  unreasonable  to  hold  that  a  neglect  of  the  terms  of  that 
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condition  should  sabject  him  to  a  loss  of  the  estate :  it  would         doe 

XjC88C6  of 

encourage  the  concealing  of  the  instrument  till  a  breach  were  kbkbigk 
incurred,  so  to  decide :  and  no  substantial  inconvenience  can  j^^^  ^ 
result  from  holding  that  the  person  entitled  to  avail  himself  of  Bbauclbbk. 
a  breach  should  take  care  that  the  condition  was  known  to  the 
person  who  was  to  comply  with  it.  Upon  this  ground,  there- 
fore, that  Charlotte  Carter  Thelwall  never  had  notice  of  Thelwall 
Price's  will,  or  of  the  condition  it  contained,  we  are  of  opinion 
that  the  judgment  below  was  right,  and  ought  to  be  affirmed. 
If  it  were  necessary,  we  might  lay  some  stress  upon  the  wording 
of  the  proviso,  which  speaks  of  a  refusal  to  reside,  &c.  by  Bobert 
Carter  or  those  claiming  under  him,  not  of  a  mere  neglect ;  and 
a  refusal  imports  that  the  thing  refused  was  proposed  to  the 
refusing  party.  But  our  opinion  is  founded  on  the  broad  ground, 
that  neither  neglect  or  refusal  will  subject  the  heir,  &c.  to  lose 
the  estate,  unless  he  has  notice  of  the  condition.  Without, 
therefore,  discussing  the  several  other  arguments  which  have 
been  used,  which  appear  to  us  to  make  strongly  against  the 
claim  of  the  plaintiff  on  other  points ;  we  are  perfectly  satisfied 
that,  on  this  point,  the  judgment  which  has  been  given  for  the 
defendant  is  right,  and  must  be  affirmed. 
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[  6  ]  Printed  conditions  of  sale  of  timber  growing  in  a  certain  dose,  not 

stating  anytliing  of  the  quantity ;  parol  evidence,  that  the  auctioneer  at 
the  time  of  sale  warranted  a  certain  quantity,  is  not  admiasible,  as 
varying  the  written  contract.^ 

llie  same  paper  containing  two  different  contracts  for  the  purchase  of 
difiPerent  lots  by  different  persons,  one  stamp  aflixed  on  that  part  of  the 
paper  which  contained  the  contract  of  sale  with  the  defendant,  and  to 
which  the  stamp  officer's  receipt  for  one  penalty  referred,  is  sufficient  to 
legali2e  the  evidence  of  such  contract. 

The  plaintiff  declared,  that  on  the  14th  of  April,  1806,  he  was 
entitled  to  Bell  timber  trees  growing  in  a  certain  close,  &c.  and 
authorized  W.,  his  auctioneer  in  that  behalf,  to  sell  by  auction 
the  said  timber,  subject  to  certain  conditions  of  sale,  by  which  it 
was  provided  {inter  alia)  that  the  timber  should  be  put  up  in  two 
lots,  and  that  the  purchaser  should  pay  down  to  the  auctioneer 
lOZ.  per  cent,  in  part  of  his  purchase  money,  and  sign  an 
agreement  for  the  payment  of  the  remainder  by  the  25th  of 
r  «7  1  March,  1807.  He  then  averred  that  the  defendant  ^became  the 
purchaser  at  the  sale  of  lot  1  for  7002.,  and  in  part  performance 
of  the  conditions  of  sale  deposited  702.,  and  signed  an  agreement 
to  fulfil  the  conditions  of  sale ;  and  in  further  performance  of  the 
conditions  paid  to  the  plaintiff,  in  part  of  the  said  purchase, 
6292. :  but  though,  after  the  sale  and  after  his  undertaking,  viz. 
on  1st  Sept.  1807,  the  defendant,  with  the  plaintiff's  permission, 
entered  on  the  said  close,  and  cut  down,  converted,  and  carried 
away  the  said  timber  trees;  yet  he  did  not,  on  or  before,  or 
since,  the  25th  of  March,  1807,  pay  to  the  plaintiff  101/.  the 
residue  of  the  700Z. 

At  the  trial,  before  Thomson,  B.  at  Hereford,  the  auctioneer 
proved  that  he  was  employed  by  the  plaintiff  to  sell  the  timber 
for  him :  that  the  sale,  which  had  been  previously  advertised, 

+  Dist.  Brett  v.  Chw»er  (1880)  6      v.  ErhaH,  C.  P.  (1789)  2  B.  B.  769 
C.  P.  D.  376,  386.  (1  H.  Bl.  289).—B.  0. 

X  See  sinular  decision  in  Chinni% 
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took  place  on  the  14th  of  April,  1806 :  that  written  conditions  of      Powell 
sale  were  then  publicly  read ;  which  conditions  were  produced  by    edmundb. 
him,  together  with  the  advertisement  to  which  they  referred, 
and  which  merely  described  the  time  and  place  of  sale,  and  the 
namber  and  kind  of  timber  trees  in  each  lot,  saying  nothing  as 
to  the  weight  of  the  timber.    The  defendant  was  the  highest 
bidder  for  lot  1,  at  7002.,  and  signed  the  agreement  for  that  lot 
upon  the  back  of  the  conditions  of  sale,  as  follows;  ''April, 
1806—1  agree  to  become  the  purchaser  of  lot  the  first,  at  700Z., 
and  agree  to  fulfil  the  conditions  of  sale.    A.  Edmunds."    A 
16s.  stamp  was  impressed  on  that  part  of  the  paper  on  which  the 
above  agreement  was  written:  but  a  Uttle  below  that  was  another 
agreement  with  another  purchaser  of  lot  2 ;  viz.  "  April,  1806. 
I  agree  to  become  the  purchaser  of  lot  2,  at  SS52.  and  agree  to 
fulfil  the  conditions  of  sale.    G.  Munghlky."    This  last  agree- 
ment had  pencil  marks  *drawn  across  it,  as  if  for  the  purpose  of        [  *8  ] 
striking  it  out :  and  below  both  these  agreements  the  following 
receipt  was  written.     ''  Stamp  Office,  July  1st,  1809.    Beceived 
of  Mr.  Pewtrisst  the  sum  of  ten  pounds  for  marking  the  above 
agreement  with  a  16«.  stamp.    Beceived  at  the  same  time  168. 
for  the   stamp.    W.    PiLEiNaTON,    P.B.G."    The    defendant's 
counsel  objected  to  the  reading  of  the  agreement  signed  by  the 
defendant,  on  the  ground  that  there  was  upon  the  same  paper 
two  distinct  agreements  by  two  different  purchasers,  for  different 
lots,  and  only  one  penalty  paid  and  one  stamp  affixed  to  the 
paper :  but  the  learned  Judge  over-ruled  the  objection,  consider- 
ing that  the  stamp  must  be  taken  to  belong  to  that  agreement 
upon  which  it  was  impressed;  which  was  that  signed  by  the 
defendant.    The  defendant's  counsel  then  asked  the  auctioneer, 
on  cross-examination,  whether  when  the  bidding  amounted  to 
5502.  any  conversation  took  place  from  him  to  the  company  as  to 
what  quantity  of  timber  was  contained  in  the  lot?  and  this 
question  having  been  objected  to  on  the  part  of  the  plaintiff,  the 
defendant's  counsel  stated  that  they  proposed  to  shew  that  there 
was  a  warranty  by  the  auctioneer,  that  the  quantity  of  timber 
contained  in  lot  1  would  amount  to  80  tons.    The  plaintiff's 
counsel  still  objected  to  such  evidence,  there  being  no  such 

t  The  plaintiff's  agent. 
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Powell      warranty  contained  in  the  written  conditions  of  sale ;  but  stated 

mm 

Edmukds.  that,  if  it  were  necessary,  they  were  prepared  to  shew  that  the 
defendant  had  carried  away  the  whole  timber.  The  learned 
Judge,  however,  was  of  opinion,  that  parol  evidence  of  the 
warranty  as  to  quantity  was  inadmissible ;  and  the  plaintiff  had 
a  verdict  for  1012.,  which  was  the  whole  balance  remaining 
unpaid. 

[  9  ]  Jervis  moved  in  the  last  Term,  and  he  and  Wigley  were  now 

heard  in  support  of  a  rule,  to  set  aside  the  verdict,  and  either  to 
enter  a  nonsuit  upon  the  first  objection,  if  the  evidence  of  the 
contract  had  been  improperly  received  for  want  of  a  stamp ;  or 
to  have  a  new  trial,  if  the  parol  evidence  of  the  warranty  made 
by  the  auctioneer  at  the  time  of  the  sale  had  been  improperly 
rejected. 

[They  cited  (on  the  first  point)  R.  v.  Reeks^  2  Ld.  Baym. 
1445  and  2  Stra.  716  ;  and  Gilby  v.  Lockyer,  Dougl.  217.] 

[  10  ]  Dauncey  and  Abbott^  in  answer    to    the  first    objection, 

referred  the  Court  to  the  inspection  of  the  stamped  paper, 
which  shewed  that  the  stamp  was  affixed  on  the  agreement  in 
question,  and  to  which  the  receipt  of  the  proper  officer  for  the 
penalty  in  terms  referred.  In  answer  to  the  second,  they  relied 
on    Gunnis    v.  ErhaH,\    and    Jenkinson    v.    Pepys^l    in    the 

[  •ii  ]  Exchequer ;  in  which  latter,  parol  evidence  of  *what  the 
auctioneer  said  at  the  time  of  the  sale  of  an  estate,  in  order  to 
explain  an  article  as  to  the  woods,  which  was  thought  to  be 
ambiguous,  was  rejected. 

Lord  Ellenborough,  Ch.  J. : 

There  is  no  doubt  that  the  parol  evidence  was  properly  rejected 
in  this  action.  The  purchaser  ought  to  have  had  it  reduced  into 
writing  at  the  time,  if  the  representation  then  made  as  to  the 
quantity  swayed  him  to  bid  for  the  lot.    If  the  parol  evidence 

t  2  £.  B.  769  (1  H.  Blac.  290).  text  above.]    In  courts  of  equity  the 

{  Cited  in  the  Marquis  Toumshend  eyidenoe  is  admissible  in  opposition 

y.  Stangroom^  6  Yes.  330  [arg.  The  to  a  bill  for  a  specific  performance, 

passage,  which  is  not  reproduced  in  or  on  the  grounds  of  mistake,  sur- 

5  B.  B.,  is  to  the  same  effect  as  the  prize,  or  fraud. 
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were  admissible  in  this  case,  I  know  of  no  instance  where  a 
party  may  not  by  parol  testimony  superadd  any  term  to  a 
written  agreement;  which  would  be  setting  aside  all  written 
contracts  and  rendering  them  of  no  effect.  There  is  no  doubt 
tbat  the  warranty  as  to  the  quantity  of  timber  would  vary  the 
agreement  contained  in  the  written  conditions  of  sale.  The  only 
qaestion  which  could  be  made  is,  whether  if  by  a  collateral 
representation  a  party  be  induced  to  enter  into  a  written 
agreement  different  from  such  representation,  he  may  not  have 
an  action  on  the  case  for  the  fraud  practised  to  lay  asleep  his 
prudence.  It  is  not  necessary,  however,  to  discuss  that  at 
present. 

The  other  Judges  agreed  with  his  Lordship  on  this  point :  and 

all  the  Court  concurred  also  in  over-ruling  the  other  objection, 

with  respect  to  the  stamp. 

Rtde  discharged. 


Powell 

V, 

BD]cu2n>s. 


BEOWNE,  D.D.,  v.  KENOUAED,  Clerk. 

(12  East,  12—22.) 

Conusance  of  a  plea  of  trespass  sued  against  a  resident  member  of 
the  TJniyeraity  of  Cambridge  for  a  cause  of  action  verified  by  affidavit 
to  haye  arisen  within  the  town  and  suburbs  of  Cambridge,  over  which 
the  IJniyeTsity  Court  has  jurisdiction,  was  allowed  upon  the  claim  of 
the  Yice-Chancellor  on  behalf  of  the  Chancellor,  masters,  and  scholars, 
of  the  Univeraity,  entered  on  the  roll  in  due  form,  setting  out  their 
jurisdiction  under  charters  confirmed  by  Act  of  Parliament,  and  averring 
the  cause  of  action  to  have  arisen  within  such  jurisdiction.  Though  it 
was  objected, 

Ist,  That  the  claim  of  conusance  was  stated  on  the  roll  to  be  made 
by  the  attorney  of  the  Y.-C,  when  the  power  which  constituted  the 
person  attorney  was  executed  by  the  Y.-C,  as  Y.-C.  and  deputy  of 
the  Chancellor,  masters,  and  scholars  of  the  U. ;  and  therefore  that  the 
claim  ought  to  have  been  made  by  the  attorney  in  their  names.  But 
it  sufficiently  appeared  that  he  was  attorney  for  the  Y.-C.  claiming 
ex  officio, 

2ndl7,  That  the  claim  was  preferred  too  early,  upon  the  mere  issuing 
of  the  writ  of  laiitat  against  the  privileged  member  to  answer  in  a  plea 
of  trespcMS,  before  declaration ;  by  which  it  could  not  appear  where  the 
cause  of  action  arose,  and  consequently  that  it  arose  within  the  town 
and  suburbs  of  Cambridge  to  which  the  jurisdiction  of  the  University 
Court  in  personal  actions  is  confined :  and  that  it  was  not  sufficient  to 
supply  that  fact  by  affidavit.    But  held  that  it  was  the  usual  course  to 
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Buppoit  daims  of  oonunnoe  by  affidavits  verifying  the  neoesaaiy  facts, 
which  it  was  competent  to  the  plaintifl  to  deny  in  the  same  mode ;  and 
that  the  difficulty  was  not  greater  before  than  after  declaration;  and 
the  sooner  the  claim,  if  well  founded,  was  preferred,  the  better  for  the 
plaintiff. 

dzdly,  That  if  the  claim  might  be  preferred  upon  the  latiUU  before 
declaration,  then  it  ought  to  be  preferred  in  the  first  instance  after  the 
return  of  the  latitat^  namely,  upon  the  day  of  appearance  given  by  the 
rule  of  Court,  t.e.  in  eight  days.  But  held  that  the  first  instanoe  after 
the  return-day  of  the  writ,  which  is  the  first  step  of  the  plaintiff  entered 
on  the  record,  continued  till  the  declaration  filed,  which  is  the  next 
step  taken  by  the  plaintiff  on  the  record;  within  which  time  the  claim 
was  made. 

4thly,  That  it  appeared  by  the  roll  on  which  the  power  of  attorney  to 
claim  the  conusance,  and  the  claim  itself,  were  entered,  that  the  claim 
was  made  on  the  return-day  of  the  writ,  i.e.  the  15th  of  Nov.,  before 
the  power  of  attorney  to  claim  it  was  executed,  which  bore  date  on  the 
27th.  But  the  Court  took  notice  that  the  claim  was  in  fact  made  on  the 
28th  in  the  letter  miasive  and  significatory  of  the  Y.-C.  to  them; 
although  in  making  up  the  roll  it  was  entered  by  their  officer  as  on  the 
return-day  of  the  writ  by  relation,  no  subsequent  day  in  Court  being 
then  given  on  the  record. 

dthly,  That  taking  the  letter  missive  and  significatory  of  the  V.-C.  to 
be  the  original  and  proper  plan  of  conusance,  it  was  defective  in  not 
alleging  that  the  cause  of  action  arose  within  the  jurisdiction;  and 
that  this  could  not  be  supplied  by  the  formal  entry  of  the  claim,  on 
the  roll  made  by  the  officer  of  the  Court,  in  which  that  averment  is 
made  from  the  affidavit.  But  held  that  such  averment  made  in.  Uie 
formal  entry  of  the  claim  on  the  roll,  verified  by  affidavit,  of  which  the 
Court  would  take  notice,  was  sufficient. 

The  plaintiff  sued  out  a  writ  of  latitat  against  the  defendant  to 
answer  him  in  a  plea  of  trespass,  which  writ  was  tested  on  the 
6th  of  Nov.  50  Geo.  III.  returnable  on  Wednesday  next  after  the 
morrow  of  St.  Martin,  being  the  15th  of  Nov.,  and  was  served  on 
the  11th  of  the  same  month.  Whereupon  certain  affidavits  were 
made,  one  by  the  defendant,  which  was  sworn  on  the  28th  of 
Nov.,  stating  the  service  of  the  process  on  him ;  that  he  had 
*been  for  three  years  past  and  now  is  a  constant  resident 
member  in  the  University  of  Cambridge,  a  master  of  arts,  and 
fallow  of  Sidney  Sussex  College.  That  the  courts  of  the 
chancellor  of  the  University  are  regularly  holden  therein,  for  the 
trial  of  all  causes  within  its  jurisdiction ;  that  he  was  liable  to 
answer  the  plaintiff  there ;  and  that  the  cause  of  action,  if  any, 
arose  within  the  liberty  of  the  University,  viz.,  within  the  town 
and   suburbs  of  the  town  of  Cambridge.    There  were    other 
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affidavits  by  Mr.  Pemberton,  registrar  of  the  UniTersity,  verify-  Bbovkb 
ing  the  matriculation  of  the  plaintiff  in  1782,  now  master  of  benouabd. 
Christ's  College,  and  of  the  defendant  in  1798 ;  and  certificates 
of  sach  matriculations  under  the  hand  and  seal  of  Dr.  Milner, 
Tioe-ChanceUor  of  the  University,  were  also  verified  by  affidavit; 
the  seal  being  verified  to  be  the  seal  of  office  belonging  to  him  as 
y.-C.  And  Mr.  Pemberton  also  attested  that  Dr.  Milner  the 
y.-C.  affixed  the  seal  of  the  office  of  the  Chancellor  of  the  Uni- 
Yereity  to  the  deed-poll  thereto  annexed,  dated  the  28th  of  Nov. 
1809,  and  addressed  to  the  Bt.  Hon.  Edward  Lord  Ellenborough, 
Ld.  Ch.  J.  &c.  and  the  rest  of  the  Justices  of  this  Court, 
purporting  to  be  a  claim  of  conusance  of  the  above  cause ;  viz. 

The  IBev.  Isaac  Milner,  D.D.,  Yice-Chancellor,  &c.  to  the 
Sight  Hon.  Edward  Lord  EUenborough,  &c.  greeting — ^Whereas 
by  the  special  grace  and  favour  of  the  ancestors  and  predecessors 
of  onr  sovereign  lord  the  now  King,  it  is  granted  to  the  said 
University,  and   also    by  Act  of    Parliament    confirmed  and 
enacted,  that  the  Chancellor,  masters,  and  scholars,  and  their 
deputies,    should    have   conusance    before   themselves   of   all 
personal  pleas,  as  well  of  *debts,   accounts,    and   all   other       [*i^] 
Mntracts  whatsoever  and  injuries,  as  of  trespasses  against  the 
peace,  and  of  all  misprisions  within  the  town  of  Cambridge  and 
its  suburbs,  mayhem  and  felony  only  excepted,  where  any 
master  and  scholar  or  servitor,  or  common  minister  of  the  said 
University,  should  be  one   of  the  parties;  and  that  all  and 
singular  such  like  pleas  and  trespasses  aforesaid,  the  Chancellor 
and  scholars  and  their  deputies  and  their  successors  should 
hear,  hold,  and  finally  determine  wheresoever  within  the  town 
and  suburbs  of  the  same  town,  as  they  should  think  fit,  and 
execution  thereof  should  make  according  to  their  laws    and 
customs  aforetime  used,  &c.    And  that  the  justices,  &c.  (the 
Courts  at  Westminster,  &c.)  should  allow  conusance  of  all  the 
aforesaid  kinds  of  pleas,  and  that  no  justice,  &c.  should  inter- 
meddle concerning  the  said  pleas,  nor  put  the  party  to  answer 
before  them,  but  that  that  party  before  the  said  Chancellor  and 
his  successors  or  their  deputies  there  should  only  be  acquitted  or 

t  The  full  substaxice  only  of  this     claim  of  conusance  entered  on  the 
docoment,  which  was  not  the  formal     roll,  is  here  stated. 
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Bbovke     ponished  in  form  aforesaid,  and  not  elsewhere  or  otherwise ;  and 
Rekouabd.   that  all  and  singular  writs  in  such  like  pleas  and  trespasses 
made  contrary  to  the  Queen's  (Elizabeth's)  grant  should  be  by 
law  null.    And  whereas  an  action  hath  lately,  as  is  alleged,  been 
commenced  in  his  Majesty's  said  Court  of  E.  B.  against  the  Bev. 
6.  G.  B.  (the  defendant)  fellow  of  S.  S.  College,  &c,  M.A.  &c.  at 
the  suit  of  T.  B.  (the  plaintiff)  D.D.,  and  the  said  G.  C.  B.  hath 
been  served  with  a  writ  of  latitat  issued  out  of  the  said  Court  at 
the  suit  of  the  said  T.  B.  and  therein  returnable,  &c.  against  the 
form  of  the  privilege  aforesaid ;  we  certify  and  signify  to  you, 
that  the  said  G.  C.  B.  before  and  at  the  time  of  suing,  summon- 
ing, and  impleading   aforesaid,  was  fellow  of  S.   S.   College 
aforesaid,  and  resident  within  the  same,  and  registered  in  the 
[  *15  ]       book  of  matriculation  *of  the  said  University,  and  still  is  a 
resident  member  of  the  University.  Therefore  we  pray  you,  that 
by  virtue  of  the  privileges  to  us  in  this  behalf  granted,  confirmed, 
and  enacted,  as  soon  as  you  shall  have  inspected  these  oar  letters 
significatory  and  claim,  you  will  be  pleased  to  suspend  all  farther 
process  and  execution  thereof  against  the  said  G.  C.  B.,  and  him 
from  your  Court  freely  to  dismiss  without  any  expense ;  and  that 
you  will  be  pleased  to  remit  the  conusance  and  final  decision  of 
the  said  action,  &c.  to  us,  according  to  the  form  and  effect  of  the 
privileges  aforesaid ;  by  virtue  of  which  said  privileges  him  the 
said  G.  C.  B.  for  a  person  privileged  and  of  the  jurisdiction  of 
the  University  aforesaid,  and  the  conusance  and  final  determina- 
tion of  the  action  aforesaid,  we  challenge  and  claim  by  these 
presents.    Dated  under  the  seal  of  the  office  of  the  Chancellor  of 
the  University  of  Cambridge  the  28th  of  Nov.,  50  Geo.   in. 
Signed,  Is^ac  Milkeb,  Yice-Chancellor.    (L.  S.) 

The  affidavit  also  verified  the  signing  and  sealing  on  the  27tli 
of  Nov.  1809,  of  a  power  of  attorney,  (which  was  entered  on  the 
roll)  from  Dr.  Milner,  as  Y.-C.  locum  tenens  and  deputy  of  the 
Chancellor,  masters,  and  scholars  of  the  University,  appointing 
W.  W.  Atkinson  and  C.  Pemberton,  and  either  of  them,  their 
attornies  and  attorney,  to  claim  and  defend  the  liberties  and 
privileges  of  the  University  in  the  said  action. 

The  roll  on  which  this  proceeding  was  entered  was  among  the 
pleas  of  Mich.  50  Geo.  III.  and  first  set  out  the  said  letter  of 
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attorney,  dated  the  27th  of  Nov. ;  and  next  the  latitat,  returnable  Bbowne 
on  the  15th  of  Nov. ;  and  then  it  proceeds — On  which  day,  i.e.  j  Renouabd. 
on  the  15th  of  Nov.  in  this  same  Term,  before  oar  lord  the  King 
atW.  comes  the  said  T.  B.  by  E.  R.  his  attorney,  and  offers 
himself  against  the  ♦said  G.  C.  R.  in  the  plea  aforesaid,  and  the  [  'is  1 
said  G.  C.  R.  also  comes  by  W.  W.  A.  his  attorney.  And  there- 
upon also  Cometh  into  Court  the  Rev.  J.  Milner,  D.D.,  Vice- 
Chancellor  of  the  University  of  Cambridge,  and  locum  tenens  or 
deputy  of  the  Most  Noble  A.  H.  Fitzroy  Duke  of  Grafton,  the 
now  Chancellor  of  the  said  University,  and  the  masters  and 
scholars  of  the  said  University,  by  W.  W.  A.  his  attorney  above- 
named,  to  ask  and  claim,  prosecute  and  defend  all  and  singular 
the  liberties  and  privileges  of  him  the  said  Y.-C.  and  locum 
tenens  or  deputy  ;  and  thereupon  the  said  Y.-C.  and  locum  tenens 
or  deputy  prays  his  liberty,  i.e.  to  have  conusance  of  the  plea 
aforesaid  before  the  said  Chancellor,  masters,  and  scholars,  or 
their  locum  tenens  for  the  time  being,  to  be  held  at  Cambridge, 
because  he  says,  &c.  And  so  he  proceeds  to  set  out  the  letters 
patent  of  the  8rd  of  Queen  Elizabeth,  as  stated  in  substance  in 
the  letter  significatory  of  the  Y.-C.  confirmed  by  the  stat.  13 
Eiiz.  c.  29,  and  further  stating,  as  before,  the  matriculation  and 
residence  of  the  defendant  in  the  University  before  and  at  the 
time  of  the  writ  sued  out  against  him,  and  that  the  causes  of 
action,  if  any,  arose  within  the  liberties  of  the  University,  i.e. 
within  the  town  and  suburbs  of  Cambridge;  concluding  with 
claiming  conusance  of  the  cause  as  in  the  said  letter;  and 
proffering  to  the  Court  the  letters  patent  of  Queen  Elizabeth, 
and  the  exemplification  of  the  act  of  confirmation. 

The  rule,  calling  upon  the  plaintiff  to  shew  cause  why  this 
claim  of  conusance  should  not  be  allowed,  was  drawn  up  on  read- 
ing the  said  claim  of  conusance  and  the  several  affidavits  and  docu- 
ments above-mentioned,  together  with  the  letters  patent  of  Queen 
Elizabeth,  and  the  exemplification  of  the  Act  confirming  them. 

Marryat  and  Abbott  now  opposed  the  rule,  and  objected       [17] 
that  this  claim  of  conusance  was  neither  made  in  due  form 
nor  in  due  time.!    1st,  The  power  of  attorney  to  claim  the 

t  Yide  Ltaaingby  t.  Smith,  2  WilB.  406. 
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BBOTfKs  conusance,  which  is  necessarily  entered  on  the  record,  is  executed 
B«No*uABD.  l>y  the  V.-C.  as  deputy,  and  in  the  name  of  the  Chancellor, 
masters,  and  scholars  of  the  University  in  their  corporate 
character ;  but  the  claim  of  conusance  is  made  by  the  attorney 
of  the  Vice-Chancellor  only;  for  it  is  said, — "and  thereupon 
also  Cometh  into  Court  the  Eev.  J.  M.  &c.  V.-C.  &c.  by  W.  W.  A. 
his  attorney,"  &c.  It  might  have  been  different  if  the  Y.-C. 
had  come  into  Court  in  person,  for  then  he  might  have  been 
said  to  come  in  his  representative  character  as  deputy  of  the 
Chancellor,  masters,  and  scholars.  The  claim  of  conusance 
therefore,  and  the  authority  on  which  it  is  made,  are  not  con- 
sistent with  each  other. 

As  to  this  objection,  it  was  stated  e  contrh,  that  this  was  the 
common  form  in  which  the  claim  of  conusance  had  always  been 
made.  That  the  seal  affixed  to  the  instruments  was  that  used 
by  the  Y.-C,  and  not  the  University  seal.  And  the  Court  were 
satisfied  that  the  Y.-C.  must  be  considered  as  acting  throughoat 
ex  officio  on  the  part  of  the  University  whose  officer  he  is. 

2ndly,  It  was  objected,  that  the  claim  of  conusance  was 
entered  on  the  record  on  the  return-day  of  the  writ,  which  was 
the  15th  of  Nov. ;  whereas  the  power  of  attorney,  by  virtue  of 
which  it  was  made,  was  not  executed  till  12  days  afterwards, 
namely,  on  the  27th  of  the  same  month. 

(Lord  Ellenbobouoh,  Ch.  J. :  The  claim  is  in  fact  made  on 
the  28th  of  Nov.,  as  appears  by  the  letter  addressed  to  us  by 
the  Y.-C.  bearing  that  date.  Then  because  in  making  up  the 
[  ^18  ]  roll  it  is  entered  by  our  officer  *under  the  date  of  the  15th,  by 
relation  to  the  last  return-day  of  the  writ ;  can  we  take  advantage 
of  that,  to  reject  the  claim  ?) 

Then  supposing  it  not  entered  till  the  28th,  it  would  come  too 
late :  for  all  claims  of  conusance,  being  analogous  to  pleas  to 
the  jurisdiction  of  the  Court,  the  party  must  come  on  the  first 
day  given  by  the  Court ;  and  supposing  the  claim  was  properly 
made  in  this  case,  before  the  cause  of  action  appears  by  the 
declaration,  (which  raises  another  objection  to  the  claim)  the 
claim  ought  to  have  been  made  on  the  8th  day  after  the  return 
of  the  writ,  which  is  the  day  of  appearance  for  the  defendant. 
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(Lord  Ellenbobouoh,  Ch.  J.:  What  intermediate  step  has     bbowkb 
been  taken  in  the  cause  between  the  return  day  of  the  writ,    rehouabd. 
and  the  day  when  the  claim  was  in  fact  made  ?    Is  there  any 
continuance  entered  on  the  record  ?) 

No  step  appears  by  the  record  to  have  been  taken  in  the  mean- 
time, because  the  day  of  appearance  is  not  entered  on  the 
record;  but  the  Court  will  take  notice  of  its  own  rules  of 
practice,  by  which  the  defendant  must  appear  within  eight  days 
after  the  return  of  the  writ  in  this  case.  The  rule  laid  down  in 
Btx  V.  Agar\  is,  that  conusance  must  be  claimed  in  the  first 
instance :  what  shall  be  considered  as  the  first  instance  must  be 
regulated  by  the  nature  of  the  case. 

(Lord  Ellenbobouoh,  Ch.  J. :  Is  not  the  declaration  the  next 
step  which  the  plaintiff  takes  by  his  own  act  after  the  return 
of  the  writ?  Here  then  the  University,  having  come  before 
the  declaration  filed,  may  be  said  to  have  come  in  the  first 
instance.) 

Lord  Mansfield  in  that  case  said,  '^  the  return  of  the  original 
^it  in  trespass,  where  place  is  named,  or  on  a  pracipe  quod 
reddat  where  land  is  demanded,  may  be  the  first  instance; 
because  in  those  cases  the  writ  tells  where  *the  cause  of  action  [  ^i^  ] 
arises :  but  in  debt  or  detinue  it  is  otherwise ;  for  it  is  not  known 
where  the  contract  or  obligation  was  made ;  and  therefore  till 
the  plaintiff  has  counted,  the  claims  need  not  to  be  made." 
"  But  if  a  replevin  were  sued  against  the  lord  of  the  franchise 
himself,  there  the  lord's  claim  would  come  too  late  after  the 
count ;  because  he  must  know  where  the  taking  was  made ;  and 
by  not  demanding  his  privilege  on  the  writ,  he  gives  the  Court 
seisin  of  the  cause ;  for  the  lord  must  use  no  delay."  Now  here 
the  University  of  Cambridge,  not  having  conusance,  as  the 
University  of  Oxford  has,  of  all  personal  actions  throughout 
England  in  which  any  of  its  members  are  sued ;  but  their 
jorisdiciion  being  confined  to  personal  actions  arising  within 
the  town  of  Cambridge  and  its  suburbs ;  until  the  plaintiff  in 
the  action  has  declared  it  cannot  be  told  whether  or  not  the 

t  5  BuiT.  2823. 
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bkowxk     caase  of  action  has  arisen  within  the  jurisdiction  of  the  University. 
Rbkouabd.   ^he  objection  therefore  is  two-fold ;  either  the  University  might 
have  come  in  and  claimed  conusance  upon  the  writ,  in  which 
case  they  were  too  late.;  or  they  ought  (which  appears  to  be  the 
weightier  objection)  to  have  waited  till  the  plaintiff  declared, 
before  which  time  it  cannot  be  ascertained  that  they  are  entitled 
to  claim  conusance  at  all.    As  with  respect  to  pleas  in  abate- 
ment, it  is  laid  down  in  1  Com.  Dig.  Abatement,  H.  24.    "In 
a  real  or  personal  writ,  where  no  certainty  is  contained,  it  is  no 
plea,  that  there  is  another  action  for  the  same  cause,  until  a 
plaint  or  declaration  made  upon  record,  which  reduces  the 
generality  of  the  writ  to  a  certainty,  from  whence  it  may  appear 
to  the  Court  to  be  the  same  cause,"  &c.    All  the  cases  but  one 
have  been  where  the  claim  of  conusance  was  made  after  declara- 
[  *20  ]       tion  or  indictment ;  and  Woodcock  v.  Brooke,  t  *where  the  claim 
was  made  upon  the  writ,  was  a  claim  by  the  University  of  Oxford. 
And  in  JVild  v.  ViUers^l  where  an  action  had  been  brought  ia 
the  Court  of  the  Bishop  of  Ely,  and  after  declaration  there,  the 
cause  was  removed  into  B.  B. ;  on  which  there  was  an  immediate 
claim  of  conusance;  Lord  Holt  said,  that  before  such  claim 
could  be  made  there  must  be  a  new  declaration  in  this  Court. 

(Lord  Ellekbobouoh,  Ch.  J. :  It  would  still  come  to  be 
ascertained  upon  affidavit  even  after  the  declaration  filed ;  and 
therefore  the  plaintiff  ought  to  be  prepared  to  deny  that  now 
by  affidavit  which  the  Y.-C.  avers  in  his  claim  of  conusance, 
and  which  the  defendant  verifies  by  affidavit,  that  the  cause  of 
action  arose  within  the  jurisdiction. 

Bayley,  J. :  It  is  more  advantageous  to  the  parties  to  have 
the  claim  made  as  early  as  possible,  because,  if  well  founded,  it 
saves  expense  to  have  it  so.) 

The  claim  of  conusance  actually  made  is  contained  in  the  letter 
addressed  by  the  V.-C.  to  the  Judges  of  this  Court ;  who  after- 
wards direct  their  officer  to  record  that  claim  and  the  warrant 
of  attorney  of  the  person  making  it.  It  is  the  same  as  if  the 
Y.-C.  himself  had  pleaded  the  claim  in  the  nature  of  a  plea  to 

t  Gas.  temp.  Hardw.  241.  |  Comb.  319. 
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the  jurisdiction  upon  the  record.  If  therefore  the  claim  itself  BBowNfi 
be  informal,  it  cannot  be  supplied  by  affidavit  that  the  cause  of  benouabd. 
action  arose  within  the  town  and  suburbs  of  Cambridge.  And 
though  the  claim,  as  entered  on  the  roll  by  the  officer  of  the 
Court,  states,  in  conformity  with  the  fact  sworn  in  the  affidavits, 
that  the  cause  of  action  arose  within  the  jurisdiction,  yet  that 
made  no  part  of  the  claim  itself ;  and  if  that  had  been  entered 
as  made,  the  plaintiff  might  have  demurred  to  it. 

The  Attorney-General,  Lens  Serjt.  and  Dampiery  with  respect  .[  21  ] 
to  the  latter  objection  (the  only  one  which  seemed  in  the  first 
instanco  to  press  upon  the  Court),  observed  that  this  was  brought 
forward,  as  claims  of  conusance  usually  are,  upon  affidavit,  as 
well  as  by  the  statement  on  the  record,  and  therefore  it  was 
competent  to  the  plaintiff  to  have  denied  any  of  the  facts  stated 
in  those  affidavits  which  were  necessary  to  substantiate  the  claim. 
The  letter  significatory,  addressed  by  the  Y.-C.  to  the  Judges,  is 
not  the  formal  claim  of  conusance  set  out  on  the  record,  but,  as 
in  actions  the  original  writ  states  the  nature  of  that  claim  gene- 
rally which  is  afterwards  detailed  in  the  declara  tion,  so  the  letter 
significatory  is  merely  introductory  of  the  claim  of  conusance 
which  is  afterwards  stated  on  the  record  more  formally  and  in 
detail  from  that  document,  together  with  the  affidavits  verifying 
the  material  facts  of  the  case  in  judgment.  The  record  here  states 
the  coming  into  Court  of  the  Y.-C.  as  deputy  of  the  ChanceUor, 
masters,  and  scholars  of  the  University,  by  his  attorney,  to  claim 
and  defend  the  privileges,  &c.,  and  then  it  restates  the  substance 
of  the  letter  significatory,  together  with  the  proper  facts  necessary 
to  found  the  claim  of  conusance ;  and  amongst  others,  that  the 
cause  of  action,  if  any,  arose  within  the  liberties  of  the  University. 

The  Court  expressed  themselves  entirely  satisfied  upon  this 
as  well  as  upon  the  other  points,  to  which  answers  had  already 
been  given  by  the  Lord  Chief  Justice.  And  his  Lordship  further 
observed,  with  respect  to  the  objection,  that  the  claim  was  not 
preferred  in  the  first  instance ;  that  the  return  of  the  writ  is 
the  first  step  npon  the  record,  and  the  interval  from  that  time 
till  some  other  step  be  taken  on  the  record  may  all  be  deemed 
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Bbowkb     a  continuing  ^first  instance:  so  that  the  claim  of  eonasance, 
Rbvouabd.  having  been  in  fact  made  before  any  other  step  after  the  return 
[  •22  ]       day  of  the  writ  was  taken  upon  the  record,  may  be  said  to  have 
been  preferred  in  the  first  instance  upon  the  return  of  the  writ : 

Therefore  let  the  eUUm  be  allowed. 


1810.  THE   KING   V.  THE  INHABITANTS  OF 

"^VH^'  TTNEMOUTH. 

[  46  ]  (12  East,  46—49.) 

The  residexioe  in  a  lighthouae  by  one  as  servant  to  the  owner,  at  an 
annual  salary,  to  take  care  of  the  light,  is  the  oocnpation  of  the  master, 
who  alone  can  be  rated  in  rei^Mct  of  such  occupation  of  the  toll-house.t 

[Tms  was  an  appeal  against  a  rate  in  which  the  question  arose 
whether  W.  (the  lighthouse  keeper)  was  rateable  for  two  rooms 
in  Tynemouth  lighthouse ;  and  2ndly,  Whether  Mr.  Fowke  (who 
was  the  person  entitled  to  the  tolls)  was  rateable  for  the  tolls  in 
respect  of  the  lighthouse. 

The  latter  question  was  decided  in  the  negative  on  the  ground 
that  the  tolls  were  not  received  within  the  parish ;  a  ground 
which  (if  not  now  untenable)  has  become  unimportant  since  it 
was  decided  (in  R.  v.  Nicholson^  p.  898,  post,  12  East,  880)  that 
tolls  are  not  per  se  rateable.  The  question  of  rates  in  respect  of 
the  same  lighthouse  was  subsequently  considered  upon  a  more 
satisfactory  basis  in  the  case  of  JR.  v.  Fowke,  (1826)  5  B.  & 
C.  814,  n,  and  in  reference  to  the  lighthouse  at  Dungeness  in  the 
same  year,  R.  v.  Coke,  5  B.  &  G.  797.t 

On  the  former  question,  the  judgment  of  the  Court  was  as 
follows :] 

[  49  ]        LoBD  Ellenbobouoh,  Ch.  J. : 

*  *  As  to  the  other  point,  it  is  clear  that  it  is  the  occupa- 
tion of  the  master  by  his  servant,  and  not  the  occupation  of  the 
servant  himself :  and  therefore  the  rate  on  the  servant  is  bad  on 
that  ground. 

t  In  Mersey  Dock$  Board  v.  LlaU'  incapable  of  profitable  occupation 
eUian  Oveneere,  (1S84)  14  Q.  B.  Div.  was  held  not  to  be  rateable  at  alL-- 
770,  64  L.  J.  a  B.  49,  a  lighthouse     F.  P. 
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DOE,    ON  THE   SEVEBAL    DEMISES  OF  J.   HAYNE,    OF    HiS  1810. 

Majesty  Ejng  GEORGE  III.,  and  of   Othehs,  v.      ^' 
ELIZABETH  EEDFERN,  Widow.  [9g] 

(12  East,  96— 115.) 

The  stats.  8  Hen.  YI.  c.  16,t  and  18  Hen.  YI.  c.  6,t  piohibiting  the 
granting  to  farm  of  lands  seised  into  the  King's  hands,  upon  inquest 
before  eecheators,  until  such  inquest  be  returned  in  the  Chancery  or 
Exchequer,  and  for  a  month  afterwards,  if  the  King's  title  in  the  same 
be  not  found  of  record,  unless  to  the  party  grieved  who  shaU  have 
tendered  his  traverse  to  such  inquest;  and  avoiding  all  grants  made 
contrary  thereto ;  extend  to  the  case  of  an  escheat  upon  the  death  of  the 
tenant  last  seised,  without  heirs,  where  no  immediate  tenure  of  the 
Crown  was  found  by  the  inquest.  And  as  the  Crown  could  not  grant 
to  a  stranger  in  such  a  case,  without  office,  neither  can  the  plaintiff  in 
ejectment  recover  upon  the  demise  of  the  Crown. 

And  the  8th  sect,  of  stat.  2  &  3  Ed.  YI.  c.  8  (which  is  in  general 
terms  and  not  confined  to  the  particular  inquisitions  mentioned  in  other 
clauses  of  the  Act)  extends  to  avoid  any  such  inquisition  or  office 
before  eecheators,  not  finding  of  whom  the  lands  are  holden ;  t  in  the 
same  manner  as  if  the  jury  had  expressly  found  their  ignorance  of  the 
tenure :  and  a  meliu$  inquirendum  shall  be  awarded. 

Quaere,  Whether  at  common  law,  upon  the  death  of  the  tenant  last 
seised  of  the  land,  without  heirs,  the  right  and  possession  must  be  pre- 
sumed to  be  immediately  in  the  Crown,  without  office,  as  though  the 
person  last  seised  were  the  King's  immediate  tenant ;  the  King's  title 
not  appearing  by  any  matter  of  record,  and  the  possession  not  having 
beoa  vacant  from  the  death  of  the  tenant  last  seised. 

This  ejectment  was  brought  on  the  several  demises  of  John 
Hayne,  deceased,  the  King  in  right  of  his  crown,  Elizabeth 
Hajne,  widow,  and  T.  Bolton,  as  executrix  and  executor  of  the 
said  John  Hayne,  and  the  said  Eliz.  Hayne  as  executrix  of  the 
said  John  Hayne,  to  recover  a  messuage  and  88  acres  of  land  in 
the  possession  of  the  defendant,  situated  at  Clifton  in  the  parish 
of  Ashbome,  in  the  county  of  Derby.  At  the  trial  before 
Bayley,  J.  at  Derby,  a  verdict  was  found  for  the  plaintiff,  subject 
to  the  opinion  of  the  Court  on  the  following  case. 

By  indentures  of  lease  and  release  of  the  Ist  and  2nd  of  April, 
1737,  Rd.  Taylor  conveyed  the  premises  in  question  to  Roger 
Johnson  and  Elizabeth  his  wife,  and  to  the  heirs  of  the  said 

f  These  Acts  are  repealed  by  50  &  and  (2),  that  the  inquisition  must 

ol   VicL  c.  53,   s.  3.     But  the  two  find  of  whom  the  estate  is  held,  are 

main  points  on  which  the  above  cose  substantially — the   former    with     a 

tomB,  namely  (I),  that   the   King  certain  exception — preserved  by  this 

cannot  giant  until  after  office  found;  Act,  ss.  2  (2)  &  3. — R.  C. 
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Bos,        Roger  Johnson,  to  hold  the  same  unto  the  said  Boger  Johnson 

Lessee  of 

hatke,      and  Eliz.  his  wife,  and  the  heirs  of  Boger  Johnson  for  ever,  of 

RKDrEBK.    ^^^  chiei  lord  or  lords  of  the  fee,  by  the  rents  and  services  due 

and  of  right  accustomed.    By  virtue  of  which  Boger  Johnson 

entered  thereon,  and  died  seised  thereof  without  heirs  on  the 

[  'ST  ]       28th  of  August,  1740.    ♦Eliz.  Bradbury  (caUed  in  the  said  deed 
the  wife  of  Boger  Johnson,  but  not  being  in  fact  his  wife)  died 
on  the  2Srd  of  Jan.  1791.    By  a  commission  of  escheat,  dated 
17th  of  June,  1794,  directed  to  certain  commissioners  therein 
named;  reciting  that  it  was  understood  that  the  said  Boger 
Johnson  was  bom  a  bastard,  and  died  without  lawful  issue,  and 
that  he  was  at  the  time  of  his  death  seised  in  fee  simple  or 
otherwise  of  certain  lands  in  the  county  of  Derby;   the  com- 
missioners were  authorized  to  inquire,  as  well  by  the  oaths  of 
good  and  lawful  men  of  the  said  county,  and  the  examination  of 
witnesses  upon  oath,  as  otherwise,  whether  the  said  Boger 
Johnson  was  a  bastard,  or  not,  and  whether  he  died  without 
lawful  issue,  or  not,  and  on  what  day  and  year,  and  where  be 
died,  and  what  lands  and  tenements,  and  of  what  annual  value, 
he  had  in  the  said  county  at  the  time  of  his  death,  and  of  what 
person  or  persons  the  same  were  holden,  and  by  what  services, 
and  what  estate  or  interest  he  had  therein,  and  in  whose  hands 
they  then  were,  and  who  had  taken  and  received  the  mesne 
profits  thereof  since  his  death,  and  to  what  amount,  and  also  of  all 
other  matters  and  circumstances  which  they  should  judge  fit  and 
necessary  to  be  inquired  of  touching  the  matters,  &;c.    An  inquisi- 
tion  was  taken  under  and  by  virtue  of  the  above  commission  on 
the  25th  of  July,  1794,  before  Daniel  Parker  Coke,  John  Balguy, 
and  Nathaniel  Goodwin  Clarke,  Esqrs.,  three  of  the  conmiis- 
sioners ;  when  it  was  found  by  the  jury,  that  Boger  Johnson  was 
not  a  bastard,  and  that  at  the  time  of  his  death  he  was  seised  of 
the  remainder  in  fee  expectant  on  the  death  of  Eliz.  Bradbury 
of  and  in  the  premises  in  question  under  the  indentures  of  lease 
and  release  before  mentioned ;  and  that  he  died  in  August,  1740, 
without  any  heir  of  his  body  or  any  right  heirs  capable  of 

[  *us  ]  enjoying  *the  premises ;  and  that  the  premises  were  at  his  death 
of  about  the  yearly  value  of  28Z. ;  and  that  the  rents  of  part  of  the 
premises  then  in  the  possession  of  Halksworth,  and  of  the  yearly 


TOL.  XI.]  1810.    K.  B.    12  EAST,  98—109.  881 

value  of  201,,  had  been  received  by  Elizabeth  Bradbary  from  the  doe, 
time  of  the  death  of  Boger  Johnson  until  her  death  on  the  2Srd  hatke, 
of  January,  1791,  and  since  that  time  the  same  had  been  s^dfebx. 
received  by  John  Bedfem  of  Derby;  and  that  a  close,  the 
residne  of  the  said  premises,  then  in  the  occupation  of  T.  Brad- 
bury, had  been  possessed  by  him  since  the  death  of  Boger 
Johnson  without  any  rent  paid  for  it  to  any  person,  and  that 
the  whole  of  the  premises  were  then  in  the  possession  of 
J.  Halksworth  and  T.  Bradbury.  But  it  was  not  found  of  what 
person  or  persons  the  premises  were  holden,  nor  by  what 
services.  The  above  inquisition  was  duly  sealed  and  returned. 
The  person  who  was  in  possession  as  tenant  at  the  time  the 
inquisition  was  taken  attended  as  a  witness  by  the  desire  of  the 
defendant,  if^ho  is  the  widow  of  the  said  John  Itedfern;  and 
Mr.  Simpson,  an  attorney  (now  deceased)  also  attended  the 
inquisition  on  behalf  of  the  defendant,  and  cross-examined 
witnesses.  By  indenture  of  lease  under  the  Exchequer  seal, 
dated  the  17th  of  April,  1807,  his  Majesty  demised  and  granted 
to  John  Hayne,  his  executors,  &c.  the  premises  in  question,  to 
hold  from  the  5th  of  April,  1797,  for  the  term  of  81  years,  under 
the  yearly  rent-  therein  mentioned.  The  said  John  Hayne 
died  in  January,  1808,  having  by  his  will  appointed  his  widow 
Eliz.  Hayne  and  Thomas  Bolton  executrix  and  executor  thereof ; 
and  the  will  was  duly  proved  by  Eliz.  Hayne.  If  the  plaintiff 
were  entitled  to  recover,  the  verdict  was  to  be  entered  accord- 
untgly  *  otherwise,  a  verdict  was  to  be  entered  for  the  defendant. 
The  case  was  argued  in  the  last  Term. 

«  «  «  «  « 

Lord  EiiLENBOROuoH,  Ch.  J. :  [  108  ] 

The  Court  will  look  into  the  Acts  which  have  been  referred  tot 
before  they  deliver  their  final  opinion  upon  a  matter  so  seldom 
brought  into  judicial  consideration.  If  the  provision  in  the  8th 
section  of  the  stat.  of  Ed.  YI.  be  general,  it  decides  the  question, 
and  there  must  be  a  writ  of  melius  inquirendum  awarded :  and  at 
present  it  does  not  appear  to  me  that  the  words  are  susceptible 
of  the  restriction  which  has  *been  argued  for.    But  perhaps  the      [  *ioo  ] 

t  These  were :— 8  Hen.  YI.  c.  16 ;  18  Hen.  YI.  c.  6,  and  2  &  3  Ed.  YI.  c.  8. 
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Dos,       admisBion  which  has  been  made  by  the  defendant's  counsel,  that 

LiMMe  of  *f  ' 

Hatitb,      the  right  of  possession  must  be  presumed  to  have  been  in  the 

BEDVBBir.    C^o^^  immediately  upon  the  death  of  the  tenant  last  seised, 

without  heir,  without  office  found,  nothing  appearing  to  the 

contrary,    may    be    found    to    have    been   made    rather    too 

largely. 

The  case  stood  over  for  consideration  till  this  Term,  when  his 
Lordship  now  delivered  the  opinion  of  the  Court  : 

This  was  an  ejectment  on  three  demises,  first,  of  John  Hayne,  de- 
ceased ;  secondly,  of  the  King ;  and  thirdly,  of  Hayne's  executors ; 
and  the  claim  of  the  lessors  of  the  plaintiff  was  under  an  escheat. 
(Then,  after  stating  the  facts  of  the  case.)  Upon  these  facts  it  was 
admitted,  that  the  right  and  possession  were  in  the  King  imme- 
diately upon  Eliz.  Bradbury's  death.  But  it  was  contended,  1st, 
That  under  the  statutes  of  8  Hen.  YI.  c.  16,  and  18  Hen.  YI.  c.  6, 
the  King  was  restrained  from  granting  until  after  office  found. 
2ndly,  that  as  the  inquisition  in  this  case  did  not  state  of  whom 
the  lands  in  question  were  holden,  it  was  a  bad  inquisition,  and 
could  not  support  the  grant  to  Hayne.  And,  Srdly,  that  if  that 
grant  be  bad,  the  count  upon  the  King's  demise  cannot  be 
supported ;  because  that  demise  is  to  be  considered  as  a  grant. 
The  position,  that  the  right  and  possession  were  in  the  King 
immediately  upon  Eliz.  Bradbury's  death,  is  not  perhaps  quite 
so  clear  as  has  been  supposed ;  and  the  admission  to  that  effect 
would  probably  not  have  been  made,  had  not  the  defendant's 
counsel  felt  confident  upon  the  other  points.  There  is  nothing 
upon  any  record  to  shew  any  title  in  the  Crown :  nor  has  the 
L  *no  ]  possession  been  vacant  from  the  ^moment  of  Eliz.  Bradbury's 
death :  and  whenever  the  King's  right,  without  office,  comes 
under  discussion,  those  may  be  found  important  considerations. 
The  cases  of  the  King's  tenants  in  capites  and  his  other  known 
tenants,  bear  no  analogy  to  this  case ;  because  there  the  tenure 
was  of  record,  and  upon  the  tenant's  death  the  King  was  entitled 
to  take  seisin  of  the  land,  and  to  receive  the  profits  to  his  own 
use,  till  the  heir  appeared  to  claim  the  land  and  receive  investi- 
ture :  and  if  the  heir  were  under  age,  the  King  was  entitled  to 
wardship ;  if  of  full  age,  to  primer  seisin  or  relief :  and  if  there 
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were  no  heir,  the  King's  seisin  was  of  course  indefeasible.    These       dok, 


cases,  therefore,  in  which  the  tenure  nnder  the  King  was  re-      hatne, 

corded,  and  in  which  the  seisin  devolved  upon  him  on  his     BsDraBv. 

tenant's  death,  conclude  nothing  in  a  case  in  which  no  tenure 

is  recorded,  and  in  which  it  is  wholly  uncertain  under  whom 

the  tenure  is.     (His  Lordship  mentioned  the  Sadlers  Company's 

case,  4  Bep.  58  a,  WUlion  v.  Berkeley^  Plowd.  229.    Nichols  v. 

NichoUy  Plowd.  481.    Gilb.  Exch.  110,  (188)  and  Staunf.  Prerog. 

53  b,  54  a ;  as  authorities  which  might  be  referred  to  upon  this 

point.)    Without  proceeding  further,  however,  upon  this  point, 

or  intimating  any  thing  like  a  decided  opinion  upon  it,  but 

merely  protesting  against  giving  an  unqualified  assent  to  the 

admission  by  the  defendant's  counsel,  we  will  proceed  to  the 

other  points.    The  first,  that  the  King  cannot  grant  before 

office,  depends  on  the  two  statutes  of  Hen.  YI.    The  stat.  8 

Hen.  YI.  c.  16,  states  as  a  grievance,  (among  others)  that  the 

lands  and  tenements  of  many  of  the  King's  liege  people  are 

seised  into  the  King's  hands  upon  the  inquests  of  escheators,  or 

let  to  farm  by  the  treasurer  or  chancellor,  before  such  inquests 

are  returned ;  and  to  ^remedy  that  grievance,  it  provides  that      [  *ui  ] 

no  lands  nor  tenements,  seised  into  the  King's  hands  upon 

inquest  before  escheators  or  commissioners,  be  in  anywise  let  or 

granted  to  farm  by  the  chancellor  or  treasurer  of  England,  or 

any  the  King's  officers,  until  the  same  inquests  and  verdicts  be 

folly  returned  into  the  Chancery  or  Exchequer ;  but  all  such 

lands  and  tenements  shall  entirely  and  continually  remain  in 

the  King's  hands,  until  the  said    inquests    and  verdicts    be 

returned,  and  by  a  month  after  the  same  return ;  unless  the 

party  grieved  come  into  Chancery,  (This  was  because,  where  an 

office  was  necessary  to  entitle  the  King,  the  commission  must 

issae  out  of  Chancery,  5  Bep.  52  a)  and  profier  to  traverse  the 

inquest,  and  offer  to  take  the  same  lands  and  tenements  to  farm; 

and  if  he  do,  then  the  lands  shall  be  committed  to  him  upon  certain 

t^rms,  till  the  traverse  is  decided :  and  if  any  letters  patent  of 

any  lands  and  tenements  be  made  to  the  contrary ;  or  if  they  be 

let  to  &rm  within  the  said  month;  they  shall  be  holden  for 

none.    The  stat.  18  Hen.  YI.  c.  6,  recites  the  above  provisions, 

and  states  that,  to  evade  it,  divers  persons  had  sued  to  obtain 
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Dor,        gifts  grants  and  farms  by  patent,  before  any  inquisition  or  title 
Hatne,      found  for  the  King ;  pretending  such  gifts  or  grants  were  not 
Redfkbh.    comprised  or  remedied  by  the  former  Act,  though  they  are 
within  the  same  mischief ;  and  therefore  provides  that  no  letters 
patent  shall  be  made  to  any  person  of  any  lands  or  tenements 
before  inquisition  of  the  King's  title  in  the  same  be  found  in  the 
Chancery,  or  in  his  Exchequer  returned,  if  the  King's  title  in 
the  same  be  not  found  of  record,  nor  within  the  month  after  the 
same  return ;  if  it  be  not  to  him  or  them  which  tender  their 
traverses  as  before  mentioned :  and  if  any  letters  patent  be  made 
to  the  contrary,  they  shall  be  void  and  holden  for  none.    The 
[  *I12  ]      object  of  *the  Legislature,  therefore,  plainly  was,  according  to  the 
words  of  the  Acts,  that  in  all  cases  in  which  the  King's  title  did 
not  appear  upon  record,  (''  if  the  King's  title  in  the  same  be  not 
found  of  record")  the  possession  should  be  open  to  whoever 
could  claim  against  the  King  till  the  final  decision  of  the  right ; 
and  that  any  grant  to  obstruct  him  should  be  void:  and  the 
authorities  correspond  with  this  object.      Staunford,  in    his 
Prerogativa  Begis,  54  a,  though  he  states  that  the  King  has 
a  possession  in  law  upon  a  descent,  reverter,  remainder,  or 
escheat ;  yet  adds,  that  he  cannot  make  it  a  possession  in  deed 
by  his  grant ;  because  there  is  a  statute  18  Hen.  VI.  to  the  let 
thereof.      Brooke,  Office  de  Escheator,  pi.   56,  says.  If  the 
King  grant  land  to  A.  for  life,  and  A.  die,  he  cannot  grant  the 
land  again  till  A.'s  death  be  found  by  office ;  and  that  by  18 
Hen.  VI.    In  Sav.  70,  it  is  said  to  have  been  granted  by  the  whole 
Court,  that  under  a  lease  for  20  years  from  the  Crown,  with 
proviso,  that  if  the  rent  should  be  in  arrear  10  days,  the  lease 
should  be  void  ;  if  the  rent  were  in  arrear,  though  the  freehold 
were  in  the  Crown  before  office,  yet  that  the  Crown  could  not 
make  a  lease  or  grant  thereof,  without  an  office  thereof  found  and 
returned ;  and  that  by  18  Hen.  VI.  c.  6.    But  the  Court  cannot 
lay  much  stress  on  this  authority ;  for  it  also  describes  Shttte, 
second  Baron,  as  having  been  of  opinion  that  the  freehold  was 
in  the  Queen,  and,  therefore  in  her  to  demise  without  office 
found :  and  there  are  other  parts  of  the  report  which  shew  it  is 
not  deserving  of  attention.    It  states  as  the  question,  whether  the 
freehold  were  in  the  Queen  before  office  found:    it  describes 
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Shtie,  second  Baron,  as  being  of  a  clear  opinion,  that  the        Doe, 

freehold  waa  in  the  Qaeen  ;  and  Manwood,  as  agreeing  that  the       hayne, 

treehold  was  in  the  Queen,  but  not  to  grant  without  office  found :     rbdfbbk 

and  that  if  the  lease  had  been,  that  ♦upon  non-payment  she      j-  ^^g  ^ ' 

should  re-enter,  there  must  have  been  an  office  before  she  could 

have  been  entitled  to  the  freehold ;  and  yet,  as  the  Queen  had  only 

granted  a  lease  for  20  years,  how  could  there,  in  the  correct  sense 

of  the  word,  be  any  question  as  to  the  freehold  ?    Besides,  if  the 

rent  in  that  ease  were  made  payable  at  the  Exchequer,  then, 

according  to  Finch  v.  Throgmorton^  2  Leon.  134,  139,  Poph. 

25,  58,  the  Queen  might  have  granted  without  office;  because, 

as  said  by  Popham  (p.  28),  "If  it  had  been  paid,  the  payment 

would  have  been  entered  of  record ;  and  not  being  so,  the  default 

appeareth  of  record."    And  if  the  rent  were  not  made  payable 

at  the  Exchequer,  then,  according  to  Stephens  v.  Potter,  Cro.  Car. 

100,  the  Queen  not  only  could  not  grant  without  office,  but  an 

office  would  have  been  necessary  to  terminate  the  lease.    The 

Court,  therefore,  does  not  rely  upon  the  case  in  Sav.  70.    The 

cases,  however,  which  seem  to  sanction  grants  from  the  Crown, 

where  there  has  been  no  office,  are  at  least  consistent  with  the 

notion,  that  an  office  was  essential  to  make  the  grant  valid  in  this 

case,  which  is  that  of  an  escheat  where  no  tenure  of  the  Crown  is 

found,  if  they  do  not  furnish  ground  for  it.     In  Finch  v.  Risely, 

or  Finch  v.  Frogmarton,  Poph.  25,  53,  2  Leon.  134,  Cro.  Eliz. 

221,  and  1  Anderson,  303,  where  a  lease  was  granted  by  the  Crown 

for  70  years,  with  a  proviso  that  it  should  be  void  if  the  rent 

should  be  in  arrear  ;  and  a  grant  in  fee,  without  office,  after  the 

rent  was  in  arrear,  was  held  good  ;  the  rent  was  made  payable 

at  the  Exchequer ;  (as  appears  from  Poph.  and  2  Leon.  139, 

and  from  the  pleadings  in  Co.  Ent.  191 ;  though  that  fact  is  not 

noticed  in  Cro.  Eliz.  or  Anderson:)   so  that  the  nonpayment 

within  the  time  appeared  of  record,  by  reference  to  the  records 

of  the  Exchequer ;  and  that,  therefore,  was  a  *case  in  which      [  *^^^  ] 

the  King's  title  was  found  of  record.    In  Dyer,  145,  6,  where  a 

grant  of  the  lands  of  a  person  attainted  of  high  treason  was 

thought  by  some  of  the  Judges  to  be  good,  without  an  office ; 

the  ground  was  that  as  the  stat.  88  Hen.  YIII.  c.  20,  had  in  such 

cases  vested  the  actual  possession  and  seisin  in  the    King, 
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DoK,        irithoat  office,  it  had  taken  them  out  of  the  opwation  of  the 
Hatkb,      stai.  18  Hen.  YI.     In  Knight's  case.  Moor.  199,  where  three 
RsDrauc.     ^^^S^f  against  one,  were  of  opinion,  that  the  stat.  18  Hen.  M. 
applied  to  those  cases  only  where  the  land  came  to  the  King  by 
new  title,  not  to  those  where  his  title  in  fee  already  appeared  of 
record;    though  there  was  no  decision  upon  the  point,  the 
opinion  of  the  three  evidently  was,  that  in  such  case  as  this  the 
land  would  be  considered  as  coming  to  the  King  by  new  title ; 
and  that  a  previoas  office  would  consequently  be  necessary  to 
make  a  grant  valid :  for  they  put,  as  mstances  of  new  title,'' ward- 
ship, attainder,  mortmain,  or  the  like :"  and  title  by  escheat 
is  as  much  a  new  title,  or  title  arising  from  circumstances  not 
already  appearing  of  record,  as  title  by  wardship  or  attainder. 
And  they  state  this,  as  the  mischief  at  common  law,  that  they 
who  had  rights  could  not  traverse  the  office,  and  have  the  lands 
to  farm,  but  were  prevented  by  grants  before  office  returned; 
whereby  the  King  had  disabled  himself  from  granting  the  land 
to  farm  to  him  who  tendered  the  traverse :  and  the  present 
cause  is  certainly  within  this  mischief.    Upon  these  grounds, 
therefore,  that  this  case  is  within  the  words  and  spirit  of  the 
statutes  of  Hen.  YI.,  and  within  the  mischief  intended  to  be 
redressed ;  and  that  the  cases  in  which  grants,  without  office, 
have  been  thought  maintainable,  are  plainly  distinguishable 
from  this ;  we  are  of  opinion  that  the  grant  to  Hayne  in  this 
case  is  bad,  unless  the  inquisition  shall  be  deemed  sufficient  to 
[  *U5  ]      support  it.    *The  objection  to  the  inquisition  is,  that  it  does  not 
state  of  whom  the  lands  were  holden;    and  by  stat.  2  &  3 
Edw.  VI.  c.  8,  s.  8,  it  is  expressly  provided,  that  where  any 
inquisition  or  office  shall  be  found  by  these  words  or  the  like, 
''  quod  de  quo  vel  de  quibus  tenementa  tenentur  ignarantf**  such 
tenure  so  uncertainly  found  shall  not  be  taken  for  any  immediate 
tenure  of  the  King ;  but  a  melius  itiquirendum  shall  be  awarded, 
as  has  been  accustomed  in  old  time.    An  inquisition  not  finding 
of  whom  the  lands  are  holden  is  in  substance  the  same  as  one 
finding  the  ignorance  expressly :  (see  House's  case,  Cro.  Jac.  40) 
for  in  favour  of  the  omission  to  find  as  directed,  it  must  be 
presumed  that  the  jurors  did  not  know,  rather  than  that  they 
knew  and  would  not  return  the  fact:  but  in  either  case  the 
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a\rard  of  a  melius  inquirendum  would  be  necessary.    There  is  no        'Oov, 
ground  for  confining  the  statate  to  particular  inquisitions  only :      hatne, 
Co.  Litt.  77  b,  considers  it  as  applying  generally  to  all  inquisi-     redfebn. 
tions.    The  statute,  therefore,  is  decisive  upon  this  point.     The 
case  then  is  reduced  to  the  demise  by  the  King :  and  if  the  King 
could  not  grant  or  let  to  farm,  without  office,  we  do  not  see  how 
the  count  upon  his  demise  can  be  supported.    The  Court  cannot 
treat  the  demise  as  nominal  only,  to  bring  the  King's  title  into 
discussion ;  but  must  consider  it  as  an  actual  demise ;  and  an 
actual  demise  is  in  the  teeth  of  the  stat.  18  Hen.  YI.    We  are, 
therefore,  of  opinion,  that  the  plaintiff  is  not  entitled  to  recover, 
aod  that  the  postea  must  be  delivered  to  the  defendant. 


LAROCHE  AND  Others  v.  OSWIN.  wio. 

(12  East,  131-134.)  ^^'• 

An  inaurance  on  goods  shipped  on  a  certain  voyage  is  not  avoided  by  [  131  J 
the  ship,  while  lying  in  a  roadstead  at  anchor  under  orders  of  the  convoy 
and  after  a  signal  to  prepare  for  sailing,  and  about  the  time  when  the 
signal  for  weighing  was  made,  taking  in  other  goods  on  board;  by 
which  it  was  found  that  no  delay  was  occasioned,  and  that  the  ship  got 
under  way  as  soon  as  she  could  otherwise  have  done. 

This  was  an  action  upon  a  policy  of  insurance  on  goods  on 
board  the  ship  Juno  from  Gottenburgh  to  a  port  or  ports  in  the 
Baltic,  with  liberty  in  case  of  non-admittance  to  unload  at 
Carleshaunn,  warranted  free  of  capture  in  ports.  The  interest 
was  averred  to  be  in  James  Ausset ;  and  the  declaration  alleged 
in  one  count  a  loss  by  capture,  not  in  any  port  or  ports  ;  and,  in 
another,  a  loss  by  barratry:  and  at  the  trial  before  Lord 
EUenborough,  Ch.  J.  at  Guildhall,  a  verdict  was  found  for  the 
plaintiffs  for  2002.,  subject  to  the  opinion  of  the  Court  on  the 
following  case. 

The  goods  in  question  were  shipped  by  Mr.  Ausset,  on  whose 
account  the  insurance  was  made;  and  formed  part  of  a  large 
cargo  shipped  by  various  persons  at  Gottenburgh.  The  ship 
sailed  from  thence  bound  to  Memel  or  Lisbon  on  the  22nd  May, 
1809,  under  convoy  of  the  Thunder  bomb  vessel.  On  the  26th 
the  fleet  anchored  in  Malmoe  roads,  and  on  the  8rd  of  June  got 
under   weigh  again ;   but,  in  obedience  to  a  signal  from  the 
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Labochb  commodore^  returned  to  Malmoe  roads,  and  remained  at  anchor 
08WIN.  there  until  the  9th :  on  \7hich  day,  about  half-past  12,  the 
commodore  made  a  signal  to  prepare  for  sailing,  and  about  an 
hour  afterwards  the  signal  to  weigh :  but  before  the  signal  for 
weighing  was  made,  a  boat  came  alongside  the  Jtttio  with  II 
small  boxes  and  two  parcels  of  indigo,  which  were  taken  on 
board  about  the  time  when  the  last  mentioned  signal  was  made : 
about  8  o'clock  she  got  under  weigh  with,  and  was  amongst  the 
foremost  of,  the  fleet,  which  consisted  of  76  vessels,  when  she 

[  *132  ]      unfortimately  ran  *aground,  and  was,  with  some  other  vessels  of 
the  fleet,  captured  and  burnt  by  Danish  gun-boats  at  some 
distance  from  the  road,  and  not  in  any  port.    The  indigo  was 
not  part  of  the  original  intended  cargo,  but  had  been  ordered  by 
some  merchant  on  board  the  ship,  with  whom  Mr.  Ausset  had  no 
concern,   after  the  arrival  of  the  ship  at  Malmoe,  and  was 
brought  off  from  the  shore  as  soon  as  it  arrived  from  up  the 
country.    Mr.    Ausset    was  not   interested    in    it.     The  time 
consumed  in  taking  it  in  was  not  more  than  from  10  to  20 
minutes ;  and  bulk  was  not  broken  for  the  purpose  of  stowing  it 
away;    but  it  was  stowed  on  the  cable  stage.    No  delay  was 
occasioned  by  the  taking  it  in,  and  the  ship  got  under  way  as 
soon  as  she  could  otherwise  have  done.    If  the  Court  were  of 
opinion  that  the  plaintiffs  were  entitled  to  recover,  the  verdict 
was  to  stand  :  if  not,  a  nonsuit  was  to  be  entered. 

This  case  was  desired  to  be  reserved  for  the  purpose  of  taking 
the  opinion  of  the  Court  again  upon  the  point  decided  in  Raine 
V.  J9eU,f  where  it  was  held  not  to  be  an  implied  condition  in  a 
common  marine  poUcy  on  ship  and  freight  that  the  ship  should 
not  trade  in  the  course  of  her  voyage,  if  it  might  be  done 
without  deviation  or  delay,  or  otherwise  increasing  the  risk  of 
the  insurers.  In  that  case  the  ship  insured  having  put  into 
Gibraltar  in  the  course  of  her  voyage  from  her  loading  port  or 
ports  in  Spain  to  London,  in  order  to  get  a  supply  of  provisions ; 
Lord  Ellenborouoh,  Ch.  J.  left  it  to  the  jury  to  say  whether  her 
going  into  Gibraltar  were  of  necessity  for  the  purpose  stated  ;  and 
if  so,  whether  her  stay  there  were  longer  than  was  necessary  for 
that  purpose :  telling  them  that  if  there  were  no  necessity  for 

t  9  B.  B.  533  (9  East,  195). 
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going  there,  or  for  staying  there  so  long  for  the  purpose  of  being     Laboohb 

supplied  with  provisions,  the  *policy  would  be  avoided ;  but  not       oswik. 

otherwise.  And  this  Court  afterwards  confirmed  the  propriety  of      [  ♦las  ] 

that  direction.    The  only  difference  in  fact  now  pointed  out  by 

Scarlett  for  the  defendant,  between  that  case  and  the  present, 

was  that  this  was  a  policy  on  goods,  and  that  on  ship  and 

freight :  but  it  was  not  pretended  that  this  made  any  difference 

in  principle.    And  he  also  observed  that  the  judgment  in  that 

case  might  have  been  sustained  by  considering  Gibraltar  as  a 

port  in  Spain.     But  Baylet,  J.  observed  that  it  was  not  a  port 

on  the  coast  of  Spain,  within  the  meaning  of  the  contracting 

parties ;  and  the  Court  did  not  decide  the  case  upon  that  ground, 

but  upon  the    general    principle    stated.     And   Lord   Ellen- 

BOBOUGH,  Ch.  J.  now  asked,  how  the  risk  could  be  shewn  to  have 

been  enhanced  or  varied  in  any  manner  by  the  circumstance  of 

taking  in  the  goods,  when  it  is  found  as  a  fact  that  no  delay  was 

occasioned  by  it,  and  that  the  ship  got  under  way  as  soon  as 

she  could  otherwise  have  done.    To  this  Scarlett  answered,  that 

though  the  risk  were  not  enhanced,  yet  it  was  varied ;  for  the  voyage 

from  Gottenburgh,  the  ship's  loading  port,  had  commenced; 

and  afterwards  while  the  ship  was  taking  in  other  goods,   it 

constituted  a  different  adventure,  and  so  made  the  risk  different. 

LoBD  Ellenbobouoh,  Ch.  J. : 

The  risk  insured  was  neither  enhanced  or  varied,  but  some- 
thing was  done  in  the  course  of  the  voyage  which  made  no 
difference  in  either,  and  therefore  was  no  discharge  of  the 
underwriters'  liability.  The  cases  of  Stitt  v.  Wardell\  and 
Sheriff  v.  Pott8,l  in  which  a  different  opinion  had  prevailed, 
were  duly  considered  and  over-ruled  by  the  Court  in  Raine  v. 
Betty  which  governs  the  present. 

The  other  Judges  concurred,  and  Le  Blanc,  J.  added  that  the       [  ^^^  ] 
rule  laid  down  in  Raine  v.  Bell  had  been  since  acted  upon  in 
another  case  of  Cormack  v.  Gladsix>ne.^ 

Postea  to  the  plaintiffs 

Gaselee  was  to  have  argued  for  the  plaintiffs. 

t  2  Esp.  610.  t  5  ^*  96*  §  10  B.  B.  518  (11  East,  347). 
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i8ia  RANDALL  v.  LYNCH. 

^^'  (12  East,  170—183.) 

[The  point  in  this  case  reported  at  length  in  12  East,  as  to  an 
implied  covenant  arising  from  the  allowance  (in  a  charter-party) 
of  a  fixed  number  of  days  for  loading,  is  briefly,  but  sufficiently, 
reported  in  2  Camp.  856;  and  that  report  will  be  found  at 
p.  727,  po8t.—R.  C] 


mo.       ELIZABETH  WANT,  Widow,  and  GASKOIN,  Execu- 
^—^  TKix  AND  ExEcuTOE  OF  WILLLAM  WYATT  WANT, 

[1^3]  Deceased,  v.  BLUNT  and  Others. 

(12  East,  183—191.) 

The  rules  which  gOTem  the  construction  of  conditions  to  create  real 
estates  do  not  apply  to  personal  contracts,  which  must  be  performed 
according  to  the  words  and  apparent  meaning  of  the  parties,  and  aie 
not  satisfied  by  a  performance  cy^pres. 

Where  one,  as  a  member  of  a  Life  Insurance  Society  for  the  benefit  of 
widows  and  female  relations,  entered  into  a  policy  of  assurance  with  the 
Society  for  a  certain  annuity  to  his  widow  after  his  death,  in  oonsiden- 
tion  of  a  quarterly  premium  to  be  paid  to  the  Society  during  his  life ;  and 
the  Society  covenanted  to  him  and  his  executors,  &c.  that  if  he  should 
pay  to  their  clerk  the  quarterly  premiums,  on  the  quarter  days,  during 
his  life,  and  if  he  should  also  pay  his  proportion  of  contributions  which 
the  members  of  the  Society  should  during  his  life  be  called  on  to  make 
in  order  to  supply  any  deficiencies  in  their  funds ;  then,  on  due  proof  of 
his  death,  the  Society  engaged  to  pay  the  annuity  to  his  widow  :  and  by 
the  rules  of  the  Society,   if  any  member  neglected  to  pay  up  the 
quarterly  premiums  for  fifteen  days  after  they  were  due,  the  policy  was 
declared  to  be  Toid,  unless  the  member  (continuing  in  as  good  health  as 
when  the  policy  expired)  paid  up  the  arrears  within  six  months,  and  bs^ 
per  month  extra :  held  that  a  member  insuring,  having  died,  leaving  a 
quarterly  payment  over  due  at  the  time  of  his  death,  the  policy  expired; 
and  that  a  tender  of  the  sum  by  the  member's  executor,  though  made 
within  fifteen  days  after  it  became  due,  did  not  satisfy  the  requisition  of 
the  policy  and  the  rules  of  the  Society,  which  required  such  payment 
to  be  made  by  the  member  in  his  lifetime,  continuing  in  as  good  health 
as  when  the  policy  expired. 

This  case  was  argued  in  the  last  Term  by  Comyn  for  the 
plaintiffs,  and  liaine  for  the  defendant.  The  argument  turned 
upon  the  particular  words  of  the  contract.  The  Court  took  time 
to  consider  of  their  opinion,  which  was  now  delivered  by 
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Lord  Ellekbosouoh,  Ch.  J. :  Want 

and  Another 

This  came  before  the  Court  on  a  special  case,  reserved  at  the  ^- 

trial  of  an  action  of  covenant  on  two  policies  of  insurance,  each   and  othen. 
dated  the  *8ame  day,  viz.  the  6th  of  June,  1796.    At  the  trial      [  ♦184  ] 
before  me  in  Middlesex  after  the  last  Trinity  Term  a  verdict  was 
found  for  the  plaintiffs  for  1,000Z.  damages ;   subject  to  the 
opinion  of  this  Court  on  the  following  facts.   On  the  6th  of  June, 
1796,  the  defendants,  being  three  of  the  committee  of  the  Life 
Assurance  Society  for  the  benefit  of  widows  and  female  relations, 
executed  *a  policy,  reciting  that  Wm.  Wyatt  Want  of  Windsor 
had  become  a  member  of  the  Society,  according  to  the  deed  of 
settlement  of  19th  Dec.  1795,  inroUed  in  the  Court  of  King's 
Bench,  and  had  proposed  to   make  assurance  with  the  said 
Society  for  an  annuity  of  50Z.  to  be  paid  to  Elizabeth  his  wife 
for  her  life,  in  case  she  should  survive  him  ;  and  had  delivered 
in  a  declaration,  setting  forth  their  respective  ages,  and  his  state 
of  health ;  and  reciting  that  the  Society  had  consented  to  assure 
such   annuity  in    consideration    of    a    quarterly  premium   of 
"21. 13i.  6iL  to  be  paid  to  the  Society  during  the  life  of  the  said 
W.  W.  Want.    The  policy  then  recites  that  W.  W.  Want  had 
executed  the  said  deed  of  settlement,  and  had  paid  the  premium 
for  one  quarter  of  a  year  from  the  date  of  the  policy  :  thereupon 
the  defendants,  whose  names  were  subscribed  to  the  policy  and 
their  seals  affixed,  being  three  of  the  committee  for  managing 
the  afijftirs  of  the  Society,  did,  for  and  on  behalf  of  the  said 
Society,  covenant,  promise,  and  agree  to  and  with  the  said  W. 
W.  Want,  his  executors  and  administrators,  that  if  he  shall  well 
and  truly  pay  or  cause  to  be  paid  to  the  clerk  and  receiver  of  the 
Society  for  the  time  being  the  full  sum  of  2{.  13^.  6d.  on  every 
2oth  of  March,  24th  of  June,  29th  of  September,  and  20th  of 
December,  during  the  life  of  the  said  W.  W.  Want,  or  within 
such  time  after  those  days  respectively  as  is  or  shall  be  allowed 
for  that  purpose  by  the  rules  of  the  said  Society ;  and  if  he  shall 
also  pay  and  *contribute  his  proportion  of  the  monies  which  the      t  *1S5  ] 
members  of  the  Society  shall,  during  his  life,  be  called  upon  to 
pay  and  contribute,  according  to  the  rules,  towards  making  good 
any  deficiency  of  the  funds  of  the  Society  to  answer  the  claims 
upon  it ;  and  shall  in  all  other  respects  observe  the  rules  and 
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bj'-Iaws  of  the  Society ;  then,  on  due  proof  being  made  of  the 
death  of  the  said  W.  W.  Want,  the  committee  of  the  Society  for 
the  time  being  shall  and  will  well  and  truly  pay  out  of  the  stock 
and  funds  of  the  Society  unto  the  said  Elizabeth  or  her  assigns, 
after  his  death,  in  case  she  shall  survive  him,  one  clear  annuity 
of  50/.  during  her  life  by  equal  quarterly  payments  on  the  25th 
of  March,  24th  of  June,  29th  of    September,  and .  20th   of 
December,  in  every  year  ;  the  first  payment  to  be  made  on  such 
of  those  days  as  should  first  and  next  happen  after  the  decease 
of  the  said  W.  W.  Want.    Added  to  the  policy  was  a  N.  B.  that, 
by  the  rules  of  the  Society,  if  any  member  neglect  to  pay  the 
quarterly  premiums  for  15  days  after  the  same  become  due,  the 
policy  will  be  void,  unless  the  member  (continuing  in  as  good 
health  as  when  the  policy  expired)  pay  up  within  6  calendar 
months  then  next  all  arrears,  together  with  Ss.  for  every  month 
elapsed  after  such  premium  became  due,  or  5«.  for  the  time 
elapsed,  if  less  than  a  month.     There  was  another  policy  of  the 
same  tenor  and  date  for  another  like  annuity  of  50Z.  By  the  rules 
of  the  Society  it  was  amongst  other  things  declared  and  agreed, 
that  if  any  member  of  that  Society  should  neglect  to  pay  any 
quarterly  premium,  which  should  be  payable  for  any  assurance, 
for  the  space  of  15  days  after  the  same  should  become  due,  then 
the  policy  should  cease  and  determine,  and  the  assurance  be 
void  to  all  intents  and  purposes,  unless  the  member  making 
*such  default  should  within  6  calendar  months  next  ensuing 
(continuing  in  as  good  health  as  at  the  time  the  policy  was 
suffered  to  expire)  pay  up  all  arrears  of  such  premiums,  together 
with  58.  for  every  month  which  should  have  elapsed. 

The  case  then  states  that  continually  from  the  time  of  making 
the  two  policies  the  quarterly  premiums  therein  mentioned, 
which  respectively  became  due  before  and  on  the  29th  of  Sept. 
1808,  were  duly  paid  within  the  time  allowed  for  that  purpose : 
but  that  the  quarterly  payments  which  became  due  on  the  20th 
Dec.  1808  were  not  paid  at  the  time  they  became  due.  That  W. 
W.  Want  died  on  the  25th  Dec.  1808.  That  he  did  not  in  his 
lifetime  pay,  or  tender,  or  offer  to  pay,  the  said  quarterly 
premiums,  which  became  due  on  the  20th  Dec.  1808,  or  either 
of  then;L :  but  that  on  the  27th  Dec.  1808,  which  was  after  his 
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death,  but  within  15  days  after  the  said  20th  Dec,  when  they       Want 

^  :i       J    »nd  Another 

had  become  due,  the  said  two  quarterly  premiums  were  tendered  «. 

and  offered  to  be  paid  by  the  executors  of  said  W.  W.  Want  to    ^nd  others, 
the  clerk  and  receiver  of  the  said  Society,  (to  whom  also  due 
proof  of  his  death  was  offered)  who  refused  to  receive  them. 

This  ckse  has  been  argued,  on  the  part  of  the  plaintiffs,  on  the 
^ound  of  its  being,  or  bearing  an  analogy  to  a  case  of  a 
condition  annexed  to  a  real  estate:  and  it  was  said  that  the 
premium  to  be  paid  by  the  assured  was  a  condition  to  create  an 
estate ;  that  is,  that  the  annuity  to  the  wife  for  her  life  was  to 
depend  on  the  previous  payments  of  the  quarterly  premiums  by 
the  husband,  and  which  were  to  create,  as  it  were,  the  annuity 
for  the  life  of  the  wife ;  and  that  such  conditions  need  not  be 
strictly  performed  according  to  the  letter;  but  that  it  is  sufficient 
*if  such  conditions  be  performed  as  near  to  the  condition  as  may      [^  *^^'  ^ 
be,  and  according  to  its  intent  and  meaning ;  although  the  letter 
and  words  of  the  condition  cannot  be  performed  ;  different  from 
conditions  which  are  to  destroy  an  estate ;  for  those  are  to  be 
taken  strictly.    And  authorities!  were  cited  in  support  of  such 
distinction,  as  to  conditions  annexed  to  real  estates.    But  we  are 
of  opinion  that  the  analogy  does  not  hold  in  the  present  case, 
and  that  the  rules  applicable  to  conditions  with  respect  to  land 
do  not  apply.     This  is  a  contract  of  assurance,  and  must  be 
construed  according  to  the  meaning  of  the  parties  expressed  in 
the  deed  or  policy.    It  is  an  insurance  on  the  life  of  the 
husband,  not,  as  usually  is  the  case,  of  a  certain  sum  of  money 
payable  on  the  event  of  his  death  during  the  continuance  of  the 
I)olicy  or  insurance ;  but  of  an  annual  payment  to  his  wife,  for 
her  life,  in  case  she  shall  survive  him,  to  commence  from  and 
after  his  decease.     The  risk  insured  against  is  his  death ;  and 
the  premium  is  a  quarterly  payment  to  be  made  by  him  to  the 
Society,    who    are    the    underwriters,    during  his    life.    The 
duration  of  the  insurance  is  so  long  as  he  shall  continue  to  make 
those  quarterly  payments  :  but  the  insurance  is  not  to  be  void  if 
he  pay  the  quarterly  premium  within  such  time  after  the  quarter 

t  Shep.  Touch.  140,  1,  and  Lit.  8.  695);  and  Salvxti  y.  JameSy  8  R.  R. 
331,  337;  and  the  cases  of  Tarleton  540  (6  East,  571),  were  also  cited  in 
T.Siani/orth,  4  R.  R.  845  (5  T.  R.      the  argument. 
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day  aB  is  allowed  by  the  rules  of  the  Society.    The  rides  of  the 
Society,  as  stated  in  the  case,  are,  that  if  any  member  should 
neglect  to  pay  any  quarterly  premium  for  the  space  of  15  days 
after  the  same  should  become  due,  then  the  policy  and  assurance 
thereby  made  should  absolutely  cease  and  be  void  *to  all  intents 
and  purposes ;  unless  the  member  making  such  default  should 
within  6  calendar  months  then  next   (continuing  in   as  good 
health  as  when  his  policy  was  suffered  to  expire)  pay  up  all 
arrears  of  such  quarterly  premiums,  and  also  58.  for   every 
month,  and  fraction  of  a  month,  which  should  have  elapsed  since 
such  premium  became  due.     This  is  the  only  rule  of  the  Society 
allowing  any  further  time  beyond  the  quarter  day :  and  by  this 
rule  it  seems  to  be  allowed  to  the  assured  or  member  to  keep  hin 
assurance  on  foot  and  his  policy  in  force,  on  the  terms  of  simply 
paying  up   the  quarterly  premium,   if    the  neglect    has    not 
exceeded   15  days  after  the  same  became  due,  without   any 
additional  penalty,  and  without  the  condition,  which  is  imposed 
in  case  of  longer  neglect,  of  being  in  as  good  state  of  health  as 
when  his  policy  expired.    But  the  plaintiff  contends,  and  her 
whole  case  depends  on  making  out  that  point,  that  by  the  true 
construction  of  this  rule  of  the  Society,  and  the  clause  in  the 
policy  referring  to  it,  it  is  not  necessary  that  the  party  whose 
life  is  insured  should  himself  pay  or  cause  to  be  paid   the 
premium  within  the  15  days,  or  in  fact  be  alive  at  the  time  it  is 
paid ;  but  that  it  is  sufficient  if  any  other  person  interested  in 
the  insurance  should  cause  it  to  be  paid  within  the  15  days, 
though  the  event  insured  against  might  then  have  happened. 
In  order  to  determine  this  point,  it  is  material  to  consider,  1st, 
Whether,  at  the  time  of  the  death  of  the  person  insured,  the 
policy  were  or  were  not  expired ;   because  if  the  policy  were 
expired  at  the  time,  the  defendants  cannot  be  held  liable.     Now 
the  insurance  is  for  a  quarter  of  a  year,  and  so  on  from  quarter 
to  quarter,  and  it  expires  at  the  quarter  day  :  such  is  the  clear 
understanding  of  the  parties,  as  expressed  in  the  rule  of  the 
Society  referred  to  by  *the  poUcy,  and  stated  in  the  case ;  viz. 
(continuing  in  as  good  health  as  when  his  policy  was  suffered  to 
expire),  that  must  refer  to  the  quarter  day  up  to  which  only  the 
premiums    had    been    paid,   and  cannot  include    the    further 
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term  of  15  days  which  must  be  covered  by  the  farther  premium ;        Wakt 

,  •         1    •        «  •  »  1         #  and  Another 

each  premium  bemg  for  an  msurance  for  a  quarter  of  a  year  r, 

only,  and  not  for  a  quarter  and  15  days.    To  this  point  the  case    j^nd^othera. 

of  Tarleton  and  others  v.  Staniforth  and  others,  6  T.  B.  695,  f  is 

an  authority.    So  that  the  death  of  Want  happened  during  a 

period  not  covered  by  the  policy;  viz.  on  the  25th  of  Dec. 

Again,  by  the  constitution  of  this  Society  every  person  making 

an  insurance  on  his  life  becomes  a  member  of  the  Society,  and 

executes  the  deed  of  settlement,  as  it  is  stated  in  the  policy,  that 

W.  W.  Want  had  done  in  this  case ;  and  is  liable  to  contribute  to 

answer  the  claims  made  on  the  Society:  and  the  committee, 

that  is,  the  defendants,  covenant  with  Want  to  pay  the  annuity 

to  his  widow  after  his  death,  if  he  shall  pay  the  quarterly 

premiums  on  the  days  specified,  or  within  the  time  allowed  by 

the  rules  of  the  Society  ;  and  if  he  shall  also  pay  and  contribute 

his  proportion  of  the  monies,  which  the  members  of  the  Society 

shall  during  his  life  be  called  upon  to  pay  and  contribute, 

according  to  the  rules  of  the  Society,  towards  making  good  any 

deficiency.    It  is  clear,  therefore,  that  he  was  only  to  contribute 

to  such  claims  as  the  members  of  the  Society  should  be  called  on 

to  pay  during  his  life ;  and  if  any  calls  had  been  made  on  the 

26th  of  Dec.  they  could  not  have  affected  him  or  his  estate  ;  and 

jet  after  he  has  ceased  to  be  a  member  of  the  Society,  it  is 

insisted  that  a  payment  may  be  made  on  his  behalf,  to  revive 

the  liability  of  the  Society  to  some  person  at  the  time  of  payment 

of  the  premiums  *not  a  member  of  the  Society.    The  whole      [*190] 

tenor  of  the  policy  and  rules  and  orders  shews  that  no  person 

can  be  assured  without  being  a  member.  It  is  a  Society  insuring 

each  other.     The  first  step  required  is  to  sign  the  deed  of 

settlement,  and  become  a  member ;  and  then  the  premium  is 

paid  by  him  as  a  member  of  the  Society.     So  that  no  person, 

except  he  or  she  be  a  member  of  the  Society,  is  entitled  to  make 

assurance  with  them ;  and  the  paying  a  premium  for  another 

•quarter  is  making  a  new  assurance,  though  under  the  former 

policy.     The  whole  frame  of  the  policy,  too,  shews  that  every 

premium  must  be  paid  during  the  life  of  the  assured.     The 

agreement  for  the  insurance  stated  in  the  beginning  of  the  policy 

t  4  B.  E.  S45. 
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Want       is  in  consideration  of  a  quarterly  premium  of  2Z.  13«.  6(f.,  to  be 
V.  paid  during  the  life  of  W.  W.  Want.    The  covenant  of  the 

and^O^en.    ^^'^^^fti^te  to  P^J  ^^^  wife's  annuity,  after  Want's  death,  ia  "  if 
Want  shall  pay  or  cause  to  be  paid  the  quarterly  premium  on 
every  quarter  day,  during  the  life  of  Want,  or  within  such  time 
after  as  shall  be  allowed  by  the  rules  of  the  Society  for  that 
purpose : "  in  construing  which  sentence,  the  expression  '*  during 
the  life  of  "  Want  must  be  understood  as  applying  and  carried  on 
to  the  latter  part  of  the  sentence,  and  is  the  same  as  if  the  words 
**  during  his  life  "  had  been  repeated  after  the  words  '*  within  such 
time  after,"  i.e.  or  within  such  time  after  during  his  life.    It  is 
observable  that  throughout  the  policy,  the  words  executors  or 
administrators  are  used  only  once,  namely,  in  the  covenant  of 
the  defendants,  where  they  covenant  with  the  said  Want,  his 
executors  and  administrators,  to  pay  the  annuity  to  his  widow 
after  his  death:  and  there,  the  addition  of  those  words  was 
proper  and  necessary,  inasmuch  as  the  covenant  must  neces- 
[  *191  ]      sarily  be  enforced  by  *his  executors  or  administrators ;  the 
same  not  being  to  be  performed  till  after  his  death.    In  ever}^ 
other  act  to  be  done,  it  is  expressed  as  being  to  be  done  by  Want, 
or  as  being  neglected  to  be  done  by  Want,  or  by  such  member  of 
the  Society,  without  any  added  words  indicating  an  intention 
that  it  should  be  any  other  than  the  personal  act  or  neglect  of 
the  assured.  For  these  reasons  we  are  of  opinion,  that  the  death 
of  W.  W.  Want,  which  happened  on  the  25th  of  Dec.,  was  during 
a  period  of  time  not  covered  by  the  policy ;  and  that  on  the  true 
construction  of  the  policy  and  rules  of  the  Society,  the  insurance 
could  not  be  continued  beyond  the  expiration  of  the  quarter, 
which  ended  on  the  20th  of  Dec.,  by  a  tender  of  the  premium  by 
his  executors  after  his  death,  though  within  15  days  after  the 
quarter  day ;  so  as  to  include  within  the  policy  the  period  of  his 
death.    The  consequence  is  that  judgment  of  nonsuit  must  be 
entered. 


TOL.XI.]  1810.    K.  B.    12  EAST,  192.  347 


THE  KING  V.  THE  INHABITANTS  op  THE  isio. 

COUNTY   OF  BUCKS.!  ^—' 

(12  East,  192—205.)  [  192  ] 

The  mhabitants  of  a  county  are  bound  to  repair  eyery  public  bridge 
irithin  it,  unleflB,  when  indicted  for  the  non-repair  of  it,  they  can  ahew 
by  their  plea  that  some  other  person,  or  body  politic  or  corporate,  is 
liable;  and  every  bridge  in  a  highway  is,  by  the  Stetute  of  Bridges, 
22  Hen.  YUJL.  c.  o,  taken  to  be  a  public  bridge  for  this  purpose. 

Therefore  where  Queen  Anne,  in  1708,  for  her  greater  conyenience  in 
passing  to  and  from  Windsor  Oastle,  built  a  bridge  oyer  the  Thames  at 
Datchet,  in  the  common  highway  leading  from  London  to  Windsor,  in 
lieu  of  an  ancient  ferry,  with  a  toll,  which  belonged  to  the  Crown ;  and 
she  and  her  successors  maintained  and  repaired  the  bridge  till  1796, 
when,  being  in  part  broken  down,  the  whole  was  removed,  and  the 
matorials  converted  to  the  use  of  the  King,  by  whom  the  ferry  was 
re-established  as  before;  held  that  the  inhabitanto  of  the  county  of 
Bucks,  who,  in  answer  to  an  indictment  for  the  non-repair  of  that  part 
of  the  bridge  thirteen  years  afterwards,  pleaded  these  matters,  and 
traversed  that  the  bridge  was  a  common  public  bridge,  were  bound  to 
rebuild  and  repair  it. 

This  was  an  indictment  for  not  repairing  the  half-part  of 
Datchet  Bridge  lying  in  the  county  of  Bucks. 

The  defendants  by  their  plea,  protesting  that  the  bridge 
indicted,  called  Datchet  Bridge,  was  a  common  public  bridge,  and 
that  the  same  never  was  used  for  all  the  subjects  of  the  King  by 
themselves,  and  with  their  horses,  carriages,  &c.  in  manner  and 
form  as  in  the  indictment  alleged ;  pleaded  that  long  before  and 
at  the  time  of  erecting  the  bridge  in  question,  Queen  Anne  was 
seised  in  her  demesne  as  of  fee,  in  right  of  her  Crown,  of  an 
ancient  ferry  with  the  appurtenances,  called  Datchet  Ferry,  across 
the  said  river  Thames,  at  the  same  part  thereof  where  the  said 
bridge  was  erected,  for  carrying  over  that  river  all  persons  and 
their  horses,  carriages,  &c.  in  boats  kept  by  her  there  for  that 
purpose  for  certain  ancient  tolls,  &c.  therefor  due  and  payable : 
and  the  Queen  being  so  seised,  and  being  desirous  to  relieve 
herself,  her  heirs  and  successors  from  the  burthen  and  expense 
of  the  said  ferry,  &c.  on  the  1st  of  Jan.  1708  at  her  own  charge 
erected  a  bridge  across  the  said  river  at  the  same  part  thereof 

t  Compare  the  case  of  Reg,  v.  a  verdict  for  the  defendants,  notwith- 
SouihampUm  (1887)  19  Q.  B.  D.  590,  standing  a  partial  and  recent  use  by 
o6  L.  J.  M.  C.  112, 57  L.  T.  261,where      the  public,  was  maintained. — E.  C. 
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where  the  said  ferry  was  situated,  being  the  said  bridge  in  the 
indictment  mentioned,  in  order  that  the  subjects  of  the  Qneen, 
&c.  by  themselves,  and  with  their  ^horses,  carriages.  See.  might 
go  over  the  same  at  their  free  will  and  pleasure,  in  lieu  of  their 
using  the  said  ferry.  That  from  the  building  of  the  said  bridge 
until  the  removing  of  the  same  as  aftermentioned,  the  said  bridge 
has  been  repaired  when  necessary  at  the  expense  of  the  said 
Queen  and  her  royal  successors.  That  the  now  King,  being 
desirous  to  remove  the  said  bridge,  and  in  lieu  thereof  to  re- 
continue  and  re-establish  the  use  and  exercise  of  the  said  ferry, 
and  to  receive  and  have  the  enjoyment  and  benefit  of  his  tolls, 
&c.  thereto  belonging,  on  the  1st  of  Jan.  1796  did  take  down  and 
remove  the  said  half  part  of  the  said  bridge  in  the  county  of 
Bucks ;  the  said  half  part  being  then  in  good  repair ;  and  carried 
away  and  converted  the  materials  thereof  to  his  own  use ;  and 
did  thereupon  re-establish  and  re-continue  the  use  and  exercise 
of  the  said  ferry,  as  the  same  was  in  use  and  exercise  before  the 
erecting  of  the  said  bridge.  That  from  the  time  of  removing  the 
said  bridge  by  the  now  King  hitherto,  being  for  18  years  and 
upwards,  all  the  King's  subjects  have  used  and  still  use  the  said 
ferry  in  the  same  manner  as  they  were  accustomed  to  use  the 
same  before  the  erecting  of  the  bridge;  without  this  that  the 
said  bridge  in  the  indictment  mentioned  was  a  common  public 
bridge,  and  used  for  all  the  King's  subjects,  &c.  in  manner  and 
form  as  in  the  indictment  charged.  At  the  trial  before  Lord 
EUenborough,  Ch.  J.  at  Westminster,  the  defendants  were 
found  guilty,  subject  to  the  opinion  of  the  Court  on  the  follow- 
ing  case. 

Queen  Anne  was  seised  in  fee  in  right  of  the  Crown  of  an 
ancient  ferry,  with  the  appurtenances,  called  Datchet  Ferry, 
across  the  river  Thames,  for  the  passage  over  that  river  of  all 
persons,  horses,  carriages,  and  cattle,  in  boats  *kept  by  her  there 
for  that  purpose,  for  certain  ancient  tolls ;  and  being  so  seised, 
about  the  year  1706  built  a  bridge  across  the  river  about  five 
yards  above  the  place  where  the  ferry  was  situated.  The  sign 
manual  of  her  Majesty  to  the  Lord  High  Treasurer  for  building 
the  said  bridge  is  as  follows ;  viz. :  Anne  B.  Whereas  we  have 
given  directions  to  our  trusty  and  well-beloved  Samuel  Travers, 
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Esq.,  oar  sorreyor-general,  for  building  a  bridge  at  Datchet,  near    Thh  Eino 

Windsor,  over  the  river  Thames,  for  the  better  conveniency  of    thb  Ijcha- 

our  passage  to  and  from  our  castle  at  Windsor  :  and  whereas  our    ^^^^^J^^ 

said  surveyor   hath  made  a  computation  (which  is  hereunto 

annexed,)  of  what  timber  he  thinks  will  be  necessary  to  build  the 

said  bridge :  and  it  being  represented  to  you  by  Edward  Wilcox, 

Esq.  surveyor-general  of  our  woods  on  the  south  side  of  Trent, 

that  there  is  timber  in  Windsor  Forest  proper  and  sufficient  for 

the  said  works:   Our  will  and  pleasure  is,  and  we  do  hereby 

authorise  and  command  you  to  issue  forth  your  warrant  unto  the 

said  Edward  Wilcox,  directing  him  with  the  assistance  of  the 

proper  officers  of  the  said  forest,  to  mark,  fell,  and  cut  down  so 

mach  timber  (unfit  for  the  service  of  the  navy,)  in  such  places 

where  the  same  may  most  conveniently  be  spared  within  the  said 

forest,  as  will  be  sufficient  for  building  the  said  bridge  pursuant 

to  the  said  computation  hereunto  annexed,  and  to  deliver  the 

timber  when  felled  to  the  said  S.  Travers,  or  whom  he  shall 

appoint  to  receive  the  same,  by  indenture  to  be  made  between  the 

said  S.  Travers  on  the  one  part,  and  the  said  E.  Wilcox  on  the 

other  part,  &c. :  and  in  case  on  converting  the  said  timber  any 

parts  thereof  be  found  serviceable  for  the  navy,  you  are  to  direct 

the  said  E.  Wilcox  to  deliver  such  timber  to  a  proper  officer  of 

the  navy  by  indenture  *for  the  service  of  our  navy,  as  hath  been      [  *195  ] 

usual  in  the  like  cases.    And  you  are  further  to  direct  the  said 

£.  Wilcox  to  sell  the  lops,  tops,  bark,  and  offal  wood  of  the  whole 

for  the  best  advantage  that  can  be  got  for  the  same  for  our  use, 

and  to  account  for  the  said  service  before  the  auditor  of  our 

county  of  Bucks  on  or  before  the  last  day  of  Hilary  Term  next. 

And  for  so  doing  this  shall  be  your  warrant.    Given  at  our  Court 

at  Kensington  the  25th  day  of  March,  1706,  in  the  5th  year  of 

our  reign.    By  her  Majesty's  command,  Godolphin."     This  was 

directed  to  the  Lord  Treasurer  Godolphin.    This  bridge  was  con- 

fetantly  repaired  by  her  Majesty  and  her  royal  successors,  from 

time  to  time,  until  the  year  1771,  when  the  surveyor-general 

having  reported  to  the  Lords  of  the  Treasury,  "  that  the  bridge 

had  become  ruinous,  and  must  of  necessity  be  taken  down :  that 

it  had  been  built  and  always  repaired  by  his  Majesty,  who  had 

frequent  occasions  of  passing  over  it ;  "  an  order  was  made  by 
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Thb  Kiho  the  Lords  of  the  Treasury  in  1772  to  build  a  new  bridge  with 
Thb  Ihha-  stone  piers ;  which  bridge,  being  the  bridge  mentioned  in  the 
"^BuSffl.^'  indictment,  was  finished  in  1775,  at  an  expense  of  5,187i.  6«.  to 
his  present  Majesty,  who  from  time  to  time  repaired  the  last- 
mentioned  bridge  at  his  own  expense,  until  1796,  when  it  being 
much  out  of  repair,  and  having  given  way  and  fallen  in  on  the 
part  which  lies  in  Buckinghamshire,  and  becoming  thereby 
wholly  impassable,  the  wooden  part  of  it  was  taken  down  by  his 
present  Majesty,  and  the  materials  were  sold  or  otherwise  con- 
verted to  his  own  use.  The  said  bridge  is  situate  in  a  principal 
highway  from  London  to  Windsor,  and  has  always,  except  when 
it  became  at  different  times  impassable  for  want  of  repair,  and 
[*]S>o  ]  when  it  was  rebuilding  *as  aforesaid,  until  it  was  finally  taken 
down  in  1796,  been  used  by  the  public  on  all  occasions,  for  all 
purposes  of  passage  over  it,  without  any  toll  ever  having  been 
paid  or  demanded ;  and  was,  during  the  discontinuance  of  the 
ferry,  the  means  of  passing  the  Thames  in  the  said  highway,  and 
was  at  all  times  of  great  public  use  and  convenience.  At  the 
time  when  Queen  Anne  built  the  first-mentioned  bridge,  she  dis- 
continued the  use  of  the  ferry,  and  the  said  ferry  remained  so  dis- 
continued from  that  time  until  the  bridge  was  finally  taken  down 
in  1796,  when  his  present  Majesty  re-established  the  said  ferry, 
which  hath  been  used  for  the  public  ever  since,  and  still  is  used 
by  them  for  the  purpose  of  passing  over  the  Thames  at  the  place 
aforesaid.  During  the  time  the  ferry  hath  been  in  the  hands 
of  the  Crown,  the  same  hath  been  and  still  is  maintained  at  the 
expense  of  the  Crown,  and  the  public  have  at  all  times  used  the 
same  toll  free.  The  question  for  the  consideration  of  the  Court 
was,  whether  this  were  a  public  bridge,  the  part  of  which,  lyin^ 
in  their  county,  the  defendants  were  liable  to  repair  and  rebuild. 

Botvcv,  for  the  prosecution,  contended  that  this  was  a 
public  bridge,  and  therefore  the  county  were  bound  by  law  U) 
repair  it,  unless  they  could  throw  the  burthen  upon  some 
other  person.  [He  cited  Hex  v.  The  InhMtants  of  the  Countij 
of   Glamorgan,^    the  GUutburne    litidge    case, J     Tlte   King    v. 

t  Before  Lord  Eenyon,  Ch.  J.  in      and  6  R.  B.  450  (2  East,  356,  n.). 
1788,  1  Bac.  Abr.  by  Gwaiim,  535,  J  5  Burr.  2594,  and  2  Blac.  687. 
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Tlie  Inhabitants  of  the   W.   R.  of  Yorkshire  t   and  Payne  v.    The  Kiko 
PartriJ^e.l]  The  Inha- 

BITANT8  OP 
BUCKa 

Tindal,  contra^  contended  that  the  county  >^ere  not  bound  to       r  ^^  -i 
repair  the  bridge  :  it  was  not  built  in  the  original  highway,  but 
several  yards  on  one  side  of  it ;  and  therefore  even  if  built  by  a 
private  person,  it  could  not  have  been  indicted  as  a  nuisance  in 
the  first  instance. 

(Lb  Blanc,  J. :  How  is  that  statement  to  be  reconciled  with 
the  finding  in  the  special  case,  that  the  bridge  is  built  in  a 
principal  highway  ?) 

It  has  become  a  principal  highway  since  by  the  using  of  the 
bridge ;  but  taking  all  the  circumstances  of  the  case  together,  it 
appears  not  to  have  been  in  the  highway  at  first. 

(Lord  Ellenborough,  Ch.  J. :  It  is  stated  to  be  now  in  a 
principal  highway  from  London  to  Windsor;  and  we  must 
presume  that  it  was  so  from  the  first  user  of  it ;  being  built  for 
the  convenient  passage  of  her  Majesty  along  the  old  highway.) 

Then  taking  it  to  be  so ;  yet,  1st,  if  the  Queen  meant  to  retain 

the  dominion  of  the  bridge  to  herself,  her  suffering  the  public  to 

use  it  will  not  make  it  a  public  bridge  against  her  consent. 

2ndlj,  The  facts  of  this  case   shew  that  she  did  retain  the 

dominion  of  it.     Srdly,  Since  the  stat.  1  Ann.  st.  1,  c.  7,  s.  5, 

there  can  be  no  grant  of  a  bridge  by  the  Crown  to  the  inhabitants 

of  a  county.    First,  Where  the  builder  of  a  new  bridge  shews  by 

his  acts  that  he  means  to  retain  the  dominion  over  it,  it  does  not 

become  a  public  bridge  by  his  merely  suffering  the  use  of  it  by 

the  public.  The  allowance  to  the  public  of  a  limited  or  temporary 

use  of  it  would  clearly  not  be  deemed  an  abandonment  of  the 

•bridge  to  them.    If  one  who  was  bound  to  repair  an  ancient       [  *i'J3  J 

bridge  ratione  tenura  were  to  build  a  new  bridge  at  a  little 

distance  while  the  old  one  was  under  repair,  that  could  not  be 

deemed  an  abandonment  of  the  new  bridge,  but  the  public  would 

t  6  R.  B.  439  (2  East,  342).  t  1  Salk.  12,  and  3  Mod.  289. 
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Thb  Eiko  still  have  a  right  of  passage  over  the  old  bridge  when  repaired. 
Thb  7nha.  ^^  here,  upon  the  removal  of  the  new  bridge,  and  the  restoration 
BiTANTs  OF  q£  jhe  ancient  ferry,  the  right  of  the  public  to  use  the  latter  would 
be  resumed.  In  the  cases  cited  of  Glusbume  Bridge^  and  Pace 
Gate  Bridge^t  they  were  erected  for  the  express  purpose  of  being 
dedicated  to  the  public  use ;  and  the  Glamorganshire  Bridge^  was 
stated  to  be  built  in  the  King's  highway.  Then,  2ndly,  the  facts 
here  stated  shew  that  the  Crown  meant  to  retain  the  dominion 
over  Datchet  Bridge  during  the  time  it  was  in  existence.  The 
warrant  for  building  it  shews  that  the  Queen  only  looked  to  her 
0W71  convenience:  the  bridge  was  constantly  repaired  by  the 
Crown ;  which  is  a  continuing  act  of  ownership,  and  rebuts  any 
presumption  that  the  Crown  had  abandoned  it  to  the  public :  in 
1771  the  King  pulled  down  the  old  bridge,  and  in  1775  built  the 
new  one ;  and  this,  again,  was  pulled  down  by  the  King  in  1796, 
when  the  materials  were  sold  for  his  Majesty's  benefit ;  which 
was  the  most  complete  assertion  of  ownership. 

(Lord  Ellenbobough,  Ch.  J. :  If  it  had  become  a  public  bridge 
before  that  time,  the  misconception  of  the  Crown  as  to  its  own 
right  would  not  alter  the  right  of  the  public.) 

It  is  available  as  evidence  that  the  Crown  never  meant  to  abandon 
the  bridge  to  the  public :  the  same  intention  was  evinced  by  the 
keeping  up  of  the  ferry :  it  was  an  experiment  of  the  sovereign 
[  *200  ]  to  see  ^whether  the  ferry  or  the  bridge  best  answered  the  purpose 
of  the  royal  convenience.  Then  as  the  user  of  the  bridge  by  the 
public  from  1775  would,  if  unexplained,  be  evidence  of  their 
adoption  of  it ;  so  the  user  by  the  public  of  the  ferry  since  1796 
is  also  evidence  of  their  re-adoption  of  their  ancient  right.  Srdly, 
Since  the  stat.  1  Ann.  st.  1,  c.  7,  s.  5,  restrainjpg  grants  of 
Crown  lands  for  any  longer  period  than  81  years  or  8  lives,  the 
Crown  could  not  abandon  the  land  on  which  the  bridge  is  built 
in  perpetuity  to  the  county. 

(Grose,  J. :  It  is  not  stated  to  be  Crown  land :  it  is  only  stated 
that  the  bridge  was  built  in  the  public  highway,  which  may  be 
the  land  of  a  subject  as  well  as  of  the  Crown.) 

t  o  Burr.  2594.    }  6  B.  B.  439  (2  East,  342).    $  6  B.  B.  450  (2  East,  356,  n.). 
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The  Court  would  rather  presame  that  it  was  the  land  of  the    The  Kiku 
Crown,  than  that  the  King  had  invaded  the  property  of  the    the  inha- 

subject. 


BITANTS  or 

Bucks. 


(Lord  Ellbnbobough,  Ch.  J. :  If  it  were  the  land  of  a  subject, 
his  acquiescence  would  be  evidence  of  his  assent  to  dedicate  it  to 
the  use  of  the  public.  But  I  draw  no  presumption  either  way  : 
von  assume  it  to  be  the  land  of  the  Crown,  in  order  to  raise  the 
argument. 

Bayley,  J.:  The  title  to  the  land  may  still  remain  in  the 
Crown,  though  the  bridge  is  public.) 

Considering  it  only  as  a  grant  of  a  right  of  passage,  still  the 
Crown  could  not  grant  it  to  the  subject. 

(Lb  Blanc,  J. :  The  question  does  not  arise  upon  the  case,  as 
stated.) 

Bowen  in  reply  observed  that  the  intention  of  the  Crown  to 
iiontinue  its  dominion  over  the  bridge  cannot  control  the  opera- 
tion of  law  arising  from  the  public  user  of  it.  And  as  to  the 
acquiescence  of  the  public  for  the  last  18  years  in  the  demolition 
of  the  bridge,  it  could  only  be  evidence  in  any  case  of  a  grant  *or 
release,  and  the  public  cannot  grant  or  release  any  right.  Ho 
concluded  by  saying  that  it  was  a  case  of  consequence,  and  other 
gentlemen  had  taken  notes  for  a  second  argument  if  the  Court 
entertained  any  doubt  upon  it. 

LoBD  Ellenbobough,  Ch.  J. : 

The  only  question  is,  whether  it  were  a  public  bridge.  The 
case  is  of  novelty  sufficient  to  induce  us  to  take  it  into  further 
consideration ;  and  if  we  should  entertain  more  doubt  upon  it 
than  we  do  at  present,  we  shall  order  a  second  argument. 

His  Lordship,  on  the  last  day  of  Term,  delivered  the 
judgment  of  the  Court : 

This  was  an  indictment  against  the  inhabitants  of  Bucking- 
hamshire for  not  repairing  the  half  of  Datchet  Bridge  lying  in 

B.B. — ^VOL.  XI.  A  A 
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that  county.    The  defendants  pleaded  specially,  with  a  traverse 
that  the  bridge  was  a  public  one ;  and  upon  the  trial  before  me 
at  Westminster,  a  verdict  was  found  against  them  subject  to  a 
case.      (His  Lordship  then  stated  the  substance  of  the  facts 
found  in  the  case ;  after  which  he  proceeded :) — The  question 
reserved  upon  this  case  for  the  consideration  of  the  Court  is, 
Whether  this  were  a  public  bridge,  the  part  of  which  lying  in 
their  county  the  defendants  were   liable  to  repair  or  rebuild. 
The  county  not  having  tendered  an  issue  by  their  plea  that  any 
other  description  of  persons,  i.e.  that  any  body  politic  or  corporate 
or  natural  person  or]  persons  were  liable  to  the  repair  of  the 
bridge  in  question,  the  burthen  of  repairing  the  half  part  of  the 
bridge  which  was  situate  in  Buckinghamshire  will  rest  upon  the 
defendants,  if  it  be  under  the  circumstances  a  public  burthen  to 
be  by  law  ^imposed  upon  any  body.    And  that  depends  upon 
the  single  question  made 'at  the  close  of  this  case,  whether  this 
were  a  public  bridge.    None  of  the  cases  cited  profess  to  give  an 
immediate  definition  or  description  in  terms  of  what  shall  be 
considered  "  public  bridges ; "  although  a  distinction  between  a 
public  and  a  private  bridge  is  taken  in  2  Inst.  701,  and  made  to 
consist  principally  in  its  being  built  for  the  common  good  of  all 
the  subjects,  as  opposed  to  a  bridge  made  for  private  purposes ; 
and  the  instance  put  of  a  private  bridge  is  a  *'  bridge  to  a  mill 
which  A.  was  bound  to  maintain  over  which  B.  had  passage." 
And  the  words  themselves,  i.e.  "  public  bridges,"  do  not  occur  in 
the  stat.  of  22  Hen.  YIII.  c.  5,  called  the  Statute  of  Bridges.   But 
the  sense  of  these  words  may  be  very  distinctly  inferred  from 
that  statute,   which  empowers  the  justices  of  peace  in  their 
general  Sessions  to  inquire  of  **  all  manner  of  annoyances  of 
bridges  broken  in  the  highways,"  and  applies  to  bridges  of  that 
description  all  its  subsequent  provisions ;  and  amongst  others^ 
that,  which  casts  upon  shires  and  ridings  the  repair  of  bridges 
nituate  within  them  (and  without  any  city  or  town  corporate) 
where  it  cannot  be  known  and  proved  what  hundred,  riding, 
wapentake,  city,  borough,  town,  or  parish,  nor  what  person 
certain  or  body  poUtic  ought  of  right  to  make  such  bridges 
decayed,    i.e.    such    bridges  broken  in    highways.      Inferring 
therefore  from  the  statute  that  a  bridge  in  a  highway  is  a  public 
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bridge  for  all  purposes  of  repair  connected  \^itb  the  Statute  of 

Bridges,  we  have  only  to  refer  to  the  case  before  us  to  see 

whether  this  be  a  bridge  in  a  highway.       And  upon  such 

reference  we  find  it  expressly  stated  to  be  ''a  bridge  in  a 

principal  highway,"  and  of  course,  as  public  as  the  highway 

itself  is  *in  which  it  is  situate,  and  of  which  for  the  purpose  of 

passage  it  must  be  understood  to  form  a  part.    I  say,  must  be 

understood  to  form  a  part,  because  if  it  had  been  a  bridge  built 

for  the  mere  purpose  of  connecting  a  private  mill,  for  instance, 

with  the  public  highway,  or  for  any  other  such  merely  private 

porpose;    although  the  public  might  occasionally  participate 

with  the  private  proprietor  in  the  use  of  it,  the  bridge  would  not 

merely  on  that  account    necessarily  become  a  part    of    the 

highway.    It  has  been  said,  that  this  is  to  be  considered  as  a 

private  bridge,  because  in  the  warrant  of  her  Majesty  Queen 

Anne  for  the  building  of  it  she  describes  it  as  being  built  "  for 

the  better  conveniency  of  her  passage  to  and  from  her  castle  of 

Windsor."    But  if  the  words  themselves  could  be  considered  as 

importing  a  mere  purpose  of  private  conveyance  and  use ;  and 

which  with  reference  to  the  public  station  and  dignity  of  her 

Majesty,  and  the  public  resort  which  must  be  had  to  her  in  the 

place  of  her  residence,  can  hardly  be ;  yet  the  cotemporary  as 

well  as  the  immediately  subsequent  and  continued  use  of  this 

bridge  on  the  part  of  the  public,  without  any  interruption,  shews 

conclusively  that  her  Majesty  contemplated  a  more  general  and 

public  use  of  the  bridge  which  she  had  built ;  indeed  that  she 

contemplated  an  use  of  the  bridge  as  public  as  that  of  the  ferry 

had  been,  which  was  discontinued  upon  the  erection  of  the 

bridge.    But  it  may  be  asked,  is  every  sort  of  bridge,  erected  as 

it  may  happen  to  have  been  for  a  temporary  purpose  during  a 

time  of  flood  or  the  like,  and  which  may  have  rendered  the 

ordinary  fords  impassable,  or  the  ordinary  means  of  passage 

impracticable,  to  be  considered  as  a  bridge  in  a  highway,  to  be 

repaired  when  broken  down,  according  to  the  provisions  *of  the 

stat.  of  Hen.  VIII.  ?    The  answer  is,  certainly  not.    A  merely 

occasional  substitute  of  this  nature,  removed  as  soon  as  the 

temporary  purpose  of  its  erection  is  answered,  is  not  a  bridge 

within  the  contemplation  of  this  [Act,  which  certainly  relates 
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only  to  bridges  respecliing  which  a  reasonable  qnestion  may  arise 
as  to  '*  who  ought  to  make  them,"  and  not  to  those,  resi)ectmg 
which  no  question  can  ever  arise  whether  they  ought  as  a  matter 
of  public  obligation  to  be  made  at  all.  If  the  meaning  of  the 
words  "public  bridge"  could  properly  be  derived  from  any 
other  less  authentic  source  than  the  statutable  one  I  have  men- 
tioned, they  might  safely  be  defined  to  be  such  bridges  as  all  his 
Majesty's  subjects  had  used  freely  and  without  interruption  as  of 
right,  for  a  period  of  time  competent  to  protect  them  and  all 
who  should  thereafter  use  them  from  being  considered  as  wrong- 
doers in  respect  of  such  use,  in  any  mode  of  proceeding,  civil  or 
criminal,  in  which  the  legality  of  such  use  might  be  questioned. 
And  if  a  free  and  uninterrupted  use  of  a  bridge  for  near  90  years 
be  not  sufficient  for  the  purpose  of  such  protection,  I  am  at  a 
loss  to  say  what  length  of  time,  or  that  any  time,  however  long, 
could  be  effectual  for  the]  purpose.  The  circumstances  of  the 
removal,  and  application  of  the  materials  of  the  bridge  to  his 
Majesty's  use,  cannot  render  it  less  a  public  bridge  within  the 
statute,  if  it  had  efifectually  become  so  prior  to  that  period :  and 
the  only  way  in  which  that  circumstance  operates  is  in  the  way 
of  evidence,  and  in  order  to  establish  that  the  bridge  was  in  its 
origin  and  purpose  a  private  one ;  a  supposition  which  is  in  this 
case  entirely  repelled  by  the  free  and  continued  use  of  it  on  the 
part  of  the  public  from  the  moment  of  *its  construction  about  the 
year  1706  to  its  downfall  and  destruction  in  1796.  It  is 
unnecessary  to  pronounce  what  effect,  if  any,  the  several  circum- 
stances stated  may  have  upon  the  legal  existence  of  the  ferry  in 
question.  Upon  that  subject  we  have  at  present  no  occasion  to 
intimate  an  opinion.  It  is  enough  for  us  to  say  that  neither  the 
original  existence  and  use  of  the  ferry,  nor  its  discontinuance 
afterwards,  nor  its  renewal  since,  have  the  effect  of  either  pre- 
cluding or  qualifying  the  operation  of  the  Statute  of  Bridges  in 
respect  to  the  bridge  now  under  consideration.  Upon  the  whole, 
therefore,  in  conformity  with  the  letter  and  spirit  of  the  Statute 
of  Bridges  itself,  and  with  all  the  cases  which  have  in  later 
times  been  decided  upon  this  subject,  and  particularly  with  that 
of  Glasbume  Beck  Bridge,  {Rex  v.  The  InhahiianU  of  the  West 
Hiding  of  Yoi'kshire,  5  Burr.  2594,)  and  the  principles   there 
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established,  and  since  recognized  in  several  subsequent  cases,  we 
are  of  opinion,  that  this  bridge,  situate  in  a  principal  highway, 
and  used,  as  it  so  long  was,  for  all  persons  as  a  public  bridge, 
and  being  also  of  great  public  use  and  convenience,  was  and  is  a 
bridge  repairable  (as  to  the  half  part  now  in  question)  by  the 
county  of  Bucks,  in  which  it  was  until  the  period  of  its  late 
dilapidation  and  destruction  situate;  and  of  course  that  the 
Terdict  found  in  this  case  against  the  defendants  must  stand. 

Judgment  for  the  Crown, 


The  Kins 

The  Inha- 
bitants OP 

BUCK& 


K.   B.   EASTER  TERM. 


EVAN  WILLIAMS  and  DANIEL  WILLIAMS  v. 
CATHEKINE  WILLIAMS,  Widow. 

(12  East,  209—221.) 

By  Bettlement  before  marriage  the  husband's  estate  was  conveyed  to 
trustees  to  the  use  of  the  husband  for  life,  sans  waste;  remainder  to 
trustees  to  preserve  contingent  remainders ;  remainder  to  the  use  of  the 
wife  for  life,  for  her  jointure,  and  in  bar  of  dower ;  remainder  to  the 
first  and  other  sons  of  the  marriage  in  tail  male ;  remainder  to  the  first 
and  other  daughters  in  tail  male ;  remainder  to  the  heirs  of  the  bodies  of 
the  husband  and  wife ;  remainder  to  the  right  heirs  of  the  husband :  the 
wife  survived  the  husband,  and  had  no  issue ;  and  after  possibility  of 
issue  by  the  husband  extinct ;  held  that  she  was  tenant  in  tail  after 
possibility,  &c. ;  that  she  was  unimpeachable  of  waste,  and  was  entitled 
to  the  property  of  the  timber  when  cut  by  her. 

This  was  a  case  sent  by  the  Lord  Chancellor  for  the  opmion 
of  this  Court.t 

Daniel  Williams,  now  deceased,  was,  prior  to  his  marriage 
with  Catherine  Williams,  then  Catherine  Prosser,  seised  in  fee- 
simple  of  certain  estates  hereinafter  mentioned;  and  by 
indentures  of  lease  and  release  of  the  7th  and  8th  of  Oct.  1787, 
made  between  him  of  the  first  part,  J.  Prosser  and  Catherine 
Williams,  (then  Prosser,)  daughter  of  the  said  J.  Prosser, .  of  the 
second  part,  and  T.  Griffin  and  A.  Barnes  (trustees)  of  the  third 
part;  after  reciting  *the  intended  marriage,  it  was  witnessed 

t  15  Yes.  419 :  not  reproduced  in  B.  B.,  as  there  was  only  an  indecisiye 
.— F.  P. 


1810. 


[209] 


[  ♦210  ] 


358  1810.    K.  B.     12  EAST,  210—211.  [r.b. 

Williams     that  in  consideration  thereof,  and  of  1,000^.  paid  by  John  Prosser 


V. 


Williams,     ^o  Daniel  Williams  for  the  marriage  portion  of  Catherine,  and 
for  settling  the  lands,  &c.  after  mentioned  to  the  uses  therem 
limited  and  declared,  &c.  Daniel  Williams  conveyed  to  the 
trustees  and  their  heirs  a  messuage  and  other  premises  called 
New    Wonastow,    and  other  closes  of    land    named   in  such 
settlement,  containing  together  180  acres ;  and  also  a  tenement 
and  lands  belonging    thereto,   called  Worthy    Brook    Lands, 
containing  75  acres,  all  in  the  parish  of  Wonastow ;  to  hold  to 
the  trustees  and  their  heirs  to  the  use  of  Daniel  Williams  in  fee 
until  the  marriage,  and  after  that  to  his  use  for  life,  without 
impeachment  of  waste ;  remainder  to  the  use  of  the  trustees  to 
preserve  contingent  remainders ;  remainder  to  the  use  of  Cath. 
Prosser  for  life,  for  her  jointure,  and  in  bar  of  dower  ;  and  after 
the  several  deceases  of  D.  W.  and  C.  P.,  remainder  to  the  use  of 
the  first  and  other  sons  of  the  marriage  in  succession  in  tail 
male ;  remainder  to  the  first  and  other  daughters  of  the  marriage 
in  succession  in  tail  male ;  and  in  default  of  such  issue,  to  the 
use  of  the  heirs  of  the  bodies  of  Daniel  Williams  and  Catherine 
Prosser ;  and  in  default  of  such  issue,  to  the  use  of  the  right 
heirs  of  Daniel  Williams  for  ever.     The  indenture  also  contained 
a  power  to  Daniel  Williams  during  his  life,  and  after  his  decease 
to  Catherine  Prosser  during  her  life,  by  indenture  to  demise  and 
lease  all  or  any  part  of  the  premises  for  any  term  of  years  not 
exceeding  21  years,   to  commence  in  possession,  and  not  in 
reversion ;  or  by  way  of  future  interest,  so  as  no  such  demises  or 
leases,  by  any  express  words  therein  contained,  should  be  made 
dispunishable  of  waste. 

The  marriage  between  Daniel  Williams  and  Catherine  Prosser 
[  *2ii  ]  afterwards  took  place,  but  they  never  haul  any  *i8sue.  And 
Daniel  Williams  afterwards^  by  his  will,  properly  executed  and 
attested,  dated  the  6th  of  Feb.  1803,  devised,  from  and  after  the 
decease  of  Cath.  Williams,  all  his  messuage,  lands,  &c.  called 
New  Wonastow  and  Worthy  Brook,  in  the  parish  of  Wonastow, 
and  all  other  the  settled  lands,  to  his  nephews  Evan  Williams 
and  Daniel  Williams,  (the  plaintiffs)  as  tenants  in  common  in 
fee.  The  testator  died  in  1804,  and  left  Catherine  his  widow, 
and  his  said  two  nephews,  him  surviving ;  one  of  whom,  Evan 
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Williams,  is  his  heir  at  law.  Upon  the  testator's  death  his  Williams 
widow  entered  into  and  hath  since  been  in  possession  of  the  Williams. 
settled  estates.  There  are  a  great  many  oak  and  ash  timber 
trees  growing  on  such  settled  estates  so  devised  to  the  plaintiffs  : 
and  the  defendant,  Catherine  Williams,  having  threatened  to 
cut  them  down,  in  order  to  sell  the  same  for  her  own  use,  the 
plaintiffs  filed  their  bill  in  Chancery  against  her ;  praying  for  a 
perpetual  injunction,  to  restrain  her  from  cutting  down  any 
timber  trees  growing  upon  the  settled  estates.  To  which  bill  the 
defendant  demurred,  because  the  plaintiffs  were  not  entitled  to 
such  relief :  and  it  was  insisted  by  her,  that  she  took  such  estate 
and  interest  in  the  settled  estates,  by  virtue  of  the  said  inden- 
tures of  lease  and  release,  as  entitled  her  to  cut  the  timber 
growing  upon  them  for  her  own  benefit.  And  upon  the  argument 
of  Buch  demurrer  the  Lord  Chancellor  ordered  this  case  to  be 
made  for  the  opinion  of  the  Court,  upon  the  following  questions : 
First,  Whether  the  defendant,  Catherine  Williams,  were  un- 
impeachable of  waste  upon  the  estate  and  premises  comprised 
in  the  indentures  of  lease  and  release  or  settlement  in  the  bill 
mentioned?  Secondly,  Whether,  having  cut  timber  thereon, 
she  be  entitled  to  the  timber  so  cut,  *as  her  own  property  ?  [  ♦212  ] 
And,  thirdly.  Whether  the  defendant's  estate  for  life  merged  in 
the  tenancy  in  tail  after  possibility  of  issue  extinct  ? 

Dampier  argued  for  the  plaintiffs  in  last  Michaelmas  Term, 
and  contended  for  the  negative  of  the  several  questions  proposed. 
If  Catherine  Williams  were  to  be  considered  as  tenant  in  tail 
after  possibility  of  issue  extinct,  he  admitted,  upon  the  direct 
authorities  of  Co.  Lit.  27  b,  and  2  List.  802,  that  she  was  not 
impeachable  of  waste  :  though  it  did  not  follow  that  the  timber 
cat  would  be  her  property.  But,  first,  he  denied  that  her  estate 
for  life  merged  in  her  remainder  in  tail  after  possibility.!  The 
two  estates  are  said  to  be  equal  in  quantity,  and  to  differ  only 
in  quaHty ;  therefore  there  can  be  no  merger ;  for  that  is  only 
where  a  greater  and  a  less  estate  come  together  in  the  same 
person.    A  life  estate  may  be  exchanged!  with  a  tenancy  in 

t    Co.  Lit.  28  a ;  Lewis  BowMa      &  b. 
caae,  2nd  Besolution,  11  Bep.  80  a         %  Ibid. 
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Williams  tail  after  possibility  &c. ;  which  shews  their  equality  as  to 
Williams,  quantity;  and  it  would  be  absurd  that  one  estate  equal  in 
quantity  to  another  should  merge  in  that  other ;  and  by  the 
third  resolution  in  Letvia  Bowleses  easel  the  life  estate  does  not 
merge  in  the  estate  tail  after  possibility,  &c.  There  indeed  the 
tenant  for  h'fe  with  remainder  in  tail  after  possibility,  &c.  was 
held  entitled  to  the  timber  of  the  bam  which  was  blown  down ; 
but  there  are  these  distinctions  between  the  two  cases,  that 
there  the  husband  and  wife  were  before  the  birth  of  issue  seised 
of  an  estate  tail  in  possession,  liable  only  to  be  devested  by  the 
birth  of  issue  male  and  converted  into  estates  for  life  without 
impeachment  of  waste,  with  remainder  in  tail:  and  after  the 
[  *213  ]  birth  and  death  of  the  issue  *male,  and  the  death  of  the  husband, 
the  wife  was  held  not  to  be  tenant  in  tail  after  possibility,  &c. 
but  to  have  the  privilege  of  such  a  tenant  for  the  inheritance 
which  was  once  in  her.  Now  here  the  widow  is  merely  seised 
of  an  estate  for  life,  with  a  remainder  in  tail  after  possibility, 
&c.  in  succession  ;  and  in  the  same  deed  power  is  given  her  to 
lease  for  21  years  on  condition  of  making  the  lessee  punishable 
for  waste. 

(Bayley,  J. :  That  power  was  necessary,  otherwise  the  first 
son  of  the  marriage  coming  into  possession  would  not  have  been 
bound  by  the  lease. 

Lord  Ellenborouoh,  Ch.  J. :  If  she  cut  down  trees,  at  whose 
suit  could  she  be  impeached  for  waste  ? ) 

Supposing  the  person  entitled  to  the  intervening  remainder  in 
tail  after  possibility,  &c.  were  not  the  same  person  as  the  tenant 
for  life  in  possession,  such  intervening  remainder  would  not 
devest  the  right  of  the  first  tenant  in  remainder  of  the  in- 
heritance to  the  timber :  then  it  seems  to  follow  that  if  the 
estate  for  life  be  not  merged,  the  same  person  having  the  two 
estates  in  succession  would  not  affect  the  right  of  the  owner 
of  the  inheritance.  Another  question  arises.  Whether  these 
estates,  having  been  settled  upon  the  wife  provisione  riri,  be 

t  11  Bep.  81. 
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not  within  the  stat.  11  Hen.  YII.  c.  20,  made  against  alienations  Williams 
by  the  wife  of  the  lands  of  her  deceased  husband  settled  apon  Williams. 
her  for  life  or  in  tail.  In  Cook  v.  Winford,  Hil.  1701,+  a 
jointress,  who  was  tenant  in  tail  after  possibility,  &c.,  was  held 
to  be  within  the  statute,  and  therefore  restrained  from  com- 
mitting waste ;  the  timber  being  part  of  the  inheritance.  That 
ease,  if  accurately  reported,  is  decisive;  but  search  has  been 
made,  and  no  account  of  it  is  to  be  found  in  the  Registrar's 
book ;  therefore  some  *doubt  has  been  thrown  upon  it,  other-  [  •214  ] 
wise  the  present  question  would  not  have  been  sent  here.  But 
even  before  the  statute,  such  tenant  in  tail  after  possibility  could 
not  have  suffered  a  recoveiy  and  aliened  the  inheritance :  yet 
if  she  could  cut  and  convert  the  timber  to  her  own  use,  which 
is  often  of  more  value  than  the  mere  soil,  part  of  the  land  might 
be  taken  and  wasted,  against  the  manifest  intention  of  the  statute. 
And  as  timber  passes  by  the  word  land,  this  case  falls  within 
the  precise  words  of  the  statute:  and  there  is  no  reason  for 

• 

restraining  the  words  of  it,  as  this  case  is  equally  within  the 
mischief  meant  to  be  guarded  against.  The  only  difficulty  is 
upon  the  remedy  given  by  the  statute,  which  is  by  entry,  and 
which  cannot  apply  to  timber  cut ;  and  also  upon  the  proviso 
at  the  end,  that  the  widow  may  ah'ene  for  her  life,  which  is 
equally  inapplicable  to  the  same  subject-matter.  But,  by  Lord 
Coke,t  the  effect  of  the  statute  is  to  strip  every  tenant  in  tail 
provisione  viri  of  the  power  of  cutting  timber,  as  a  mode  of 
alienating  the  inheritance. 

(Bayley,  J. :  Do  you  mean  to  contend  that  if  the  tenant  in 
tail  had  had  issue,  she  could  not  have  cut  timber  ?) 

If  she  were  a  jointress  provmone  viriy  she  could  not. 

(Lord  Ellenbobouoh,  Gh.  J. :  It  is  one  thing  to  say  that 

timber  standing  is  land;   but  it  is  another  question  whether 

conunitting  waste  by  cutting  it  down  can  be  said  to  be  an 
alienation  of  the  land.) 

t  1  Eq.  CajB.  Abr.  221,  and  %b.  400,      upon  the  exposition  of  the  statute 
by  the  name  of  Cook  y.  Whaley,  collected  there,  and  in  p.  326  b. 

X  Co.  lit.  365b.     Vide  the  cases 
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[b.11. 


Williams 

r. 
Williams. 


f  '215  ] 


[  •21C  ] 


A  jointress  provisione  viri  could  not  sell  the  timber  standing ; 
but  if  she  could  cut  it  down  and  then  sell  it,  she  would  be 
enabled  to  do  that  indirectly  which  the  law  does  not  allow  to  be 
done  directly.  But  supposing  the  widow  was  not  impeachable 
of  waste,  still  *she  has  no  property  in  the  trees  when  cut  down ; 
for  it  is  said  in  Herlakenden's  easel  that  "  if  tenant  in  tail  after 
possibility,  &c.  sell  the  trees,  the  lessor  {i.e.  there,  the  next  in 
remainder  of  the  inheritance)  shall  have  them;  for  inasmuch 
as  he  has  but  a  particular  interest  for  life  in  the  land,  he  cannot 
have  an  absolute  interest  in  the  trees;  but  he  shall  not  be 
punished  in  waste,  because  his  original  estate  is  not  within  the 
Statute  of  Gloucester,  c.  5. 

(Le  Blanc,  J. :  That  was  not  the  point  in  judgment :  and  it 
is  introduced  with  It  is  said,  &c.) 

In  Abraliam  v.  Bubb,l  Lord  Chancellor  Finch  took  the  same 
distinction,  and  restrained  such  a  tenant  from  doing  waste ;  and 
referred  to  EndaU  v.  EndalL%  for  the  opinion  of  Lord  Ch.  J. 
BoLLE  to  the  same  effect.  And  in  Whitfield  v.  Beicit,\\  Lord 
Macclesfield  held  that  the  property  of  timber  cut  down  by 
tenant  for  life  belonged  to  the  first  remainderman  in   *tail, 


t  4  Hep.  63  a.  Sed  vide  Pyrke  v. 
Dor,  1  T.  IL  do,  and  the  cases  tliere 
cited. 

X  2  Show.  69,  and  2  Freem.  53. 

§  In  the  report  of  Abraham  v. 
Buhh,  in  2  Freem.  54,  Lord  C.  J. 
EoLLE  is  stated  to  have  been  of 
opinion  in  EndaU  v.  EndaU,  that 
trover  would  lie  for  the  reversioner 
against  tenant  in  tail  after  possi- 
bility, &c.  for  trees  cut  down  by 
him :  but  that  case,  which  is  to  be 
foimd  by  the  name  of  UdaUy.  Udall, 
in  AUeyn,  81,  and  of  UvedaU  v. 
UvedaU,  M.  23  Car.  II.  in  B.  B.  in 
2  Bol.  Abr.  119,  was  not  the  case  of 
tenant  in  tail  after  possibility,  but 
the  case  of  A.,  tenant  for  life,  re- 
mainder to  his  first  and  other  sons 
in  tail,  remainder  to  B.  for  life,  and 
to  his  first  and  other  sons  in  tail: 
and  A.  having   no  issue,  cut   the 


timber.  And  it  was  held  that  the 
possibility  of  the  estate  tail  which 
might  come  to  A.'s  son,  if  he  had 
any,  was  no  impediment  to  B.'s  son 
C.  (or,  as  AUeyn  has  it,  another  re- 
mainder-man in  tail),  who  was  then 
the  first  tenant  in  tail,  mainti^iniTi^p 
trover  against  A.  the  tenant  for  life 
in  possession;  the  property  of  the 
trees  when  cut  being  in  him  who 
had  the  immediate  inheritance  of  the 
land  in  him  at  the  time  when  they 
were  cut;  though  the  intervening 
remainder  for  life  to  B.  was  an  im- 
pediment to  C.'s  maintaining  an 
action  of  waste  during  B.'8  life. 
Note,  The  tenants  for  life  there  were 
not  made  unimpeachable  of  waste. 
And  this  is  agreeable  to  the  decision 
in  Whitfield  v.  Bewit,  2  P.  Wms.  240. 
II  2  P.  Wms.  240. 
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though  there  were  intervening  estates  for  life.  Now  here  the  Williams 
question  is,  who  had  the  first  estate  of  inheritance  ?  Not  the  Williams. 
tenant  in  tail  after  possibility ;  for  such  an  estate  cannot  merge 
an  estate  for  life,  but  is  in  itself  mergeable  in  an  estate  tail ;  f 
bat  the  plaintiff.  The  situation  of  the  defendant  is  this  ;  she 
is  tenant  for  life  of  an  estate  impeachable  of  waste,  with  re- 
mainder to  herself  of  an  estate  for  life  without  impeachment 
of  waste ;  remainder  to  the  plaintiffs  in  fee ;  the  plaintiffs 
therefore  having  the  first  estate  of  inheritance  in  remainder 
are  entitled  to  the  timber  when  cut. 

Benyon,  contra,  in  arguing  for  the  affirmative  of  the  questions 
proposed  by  the  Lord  Chancellor  for  the  opinion  of  this  Court, 
said,  that  though  he  could  not,  against  the  authorities,  contend 
that  in  strictness  a  tenancy  for  life  could  merge  in  a  tenancy  in 
tail  after  possibility  &c. ;  the  quantity  of  both  estates  being  the 
same,  though  of  different  qualities;  yet  he  insisted  that  the 
defendant  was  entitled  to  enjoy  all  the  interests  of  the  greater 
estate  in  possession,  notwithstanding  her  prior  estate  for  life ; 
which  was  merged,  if  at  all,  not  in  the  tenancy  in  tail  after 
possibility,  &c.  but  in  the  immediate  remainder  in  tail  which 
she  once  had  before  the  estate  after  possibility,  &c.  arose.  For 
here,  he  observed,  that  upon  the  death  of  her  husband,  she 
became  seised  for  life,  with  an  immediate  remainder  in  tail  to 
her  and  her  husband,  while  there  was  a  possibility  of  issue  of 
the  marriage ;  and  therefore  her  remainder  in  tail  was  not 
separated  from  her  life  estate  by  any  intermediate  estate  of 
inheritance ;  as  in  Lewis  Boides^s  case,  where  there  was  a  vested 
estate  tail  in  John,  the  *issue,  intervening  between  the  life  estate  [  ♦217  ] 
and  the  tenancy  in  tail  in  remainder ;  which  vested  estate  tail 
continued  in  John,  who  lived  until  after  the  time  when  the 
tenancy  in  tail  after  possibility  arose.  But  here  the  remainder 
in  tail  in  the  issue  was  always  in  contingency,  there  having  been 
no  issue  bom.  Now  during  the  period  when  the  defendant, 
tenant  for  life,  had  such  immediate  remainder  in  tail,  and  before 
the  tenancy  in  tail  after  possibility,  &c.  arose,  the  merger  of  her 
life  estate  took  place  in  such  immediate  tenancy  in  tail,  without 

t  Co.  Lit.  28  a. 
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Williams     any  intervening  vested  estate  of  inheritance ;  and  not  after  the 
WiLLLuca     commencement  of  the  tenancy  in  tail  after  possibility,  &c.    In 

this  view  the  third  question  is  not  so  properly  framed  in  the 

terms  of  it  as  it  should  have  been. 

(Batley,  J.  asked  if  he  had  looked  at  the  case  of  Sutton  v. 
Stone  in  2  Atk.  101,  in  the  beginning  of  which  he  observed,  that 
there  must  be  some  mistake  in  the  report.!) 

But  if  the  Court  should  consider  that  the  defendant  had  only  a 
bare  tenancy  for  life,  with  a  remainder  in  tail  after  possibility, 
&c. ;  still,  by  reason  of  the  latter  and  greater  estate,  to  the 
benefits  of  which  she  was  entitled  in  possession,  she  is  not 
impeachable  of  waste,  and  has  the  property  in  the  timber  cut. 
Lewis  Bowleses  caset  was  decided  on  the  ground  that  the  wife 
should,  on  account  of  the  inheritance  which  was  once  in  her, 
have  the  same  privilege  as  a  tenant  in  tail  after  possibility,  &c. ; 
considering  that  the  privilege  of  such  an  one  plainly  was  not 
only  to  cut  the  timber  but  to  have  the  property  of  it  when  cut : 
and  there  was  no  question,  it  was  said,  but  that  a  woman  might 
be  tenant  in  tail  after  possibility,  &c.  of  a  remainder,  as  well  as 
[  ^218  ]  of  a  possession.  ^As  to  the  objection,  that  this  interest,  coming 
to  the  defendant  provisione  rin,  is  therefore  unalienable  by  the 
stat.  11  Hen.  VII.,  and  that  the  cutting  of  timber  by  a  jointress 
was  held,  in  Cook  v.  Winford,^  to  be  within  the  prohibition  of 
the  statute ;  the  distinction  attempted  to  be  taken  in  that  case 
is  an  admission  of  the  general  right  of  tenant  in  tail  after 
possibility,  &c.  to  cut  and  enjoy  timber;  but  that  distinction 
is  not  supported  by  any  other  authority,  and  much  doubt  has 
been  thrown  upon  that  case,  which  is  jiot  to  be  foimd  in  the 
Registrar's  book,  and  has  never  been  acted  upon  since.  The 
case  does  not  come  within  the  words  of  the  statute,  which  is 
against  the  alienation  of  lands  coming  to  the  wife  provisione 
tnri :  and  the  application  of  it  to  timber  is  neither  consistent 
with  the  remedy  given  by  entry,  nor  to  the  proviso  for  the  wife 
to  alienate  during  her  life.    The  reason  too  given  in  the  case 

t  This  part  of  the  case  is  notioed         %  11  Bep.  81  a. 
in  Feame's  Cont.  Bern.  81,  4th  edit.         §  1  Eq.  Cae.  Abr.  221,  400. 
aa  not  being  intelligible. 
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why  a  jointress  tenant  in  tail  after  possibility,  &c.  cannot  cat    Wiluahs 

mm 

timber,  because  she  cannot  alienate  the  land  itself,  would  equally    wiLLiAKfi. 

apply  to  a  tenant  for  life  without  impeachment  of  waste,  to 

whom  the  statute  has  never  been  contended  to  apply  :  and  it  is 

impossible  to  distinguish  the  two  cases  in  principle :  the  one 

is  not  impeachable  of  waste  by  the  act  of  the  parties ;  the  other 

by  the  act  of  law.    Abraliam  v.  Bubb  was  not  the  case  of  a 

tenant  in  tail  after  possibility,  <bc.  restrained  from  cutting  trees 

at  all,  as  might  be  supposed  from  the  short  note  in  2  Shower,  69, 

but  restrained  from  wasting  ornamental  trees,  as  it  appears  by 

the  fuller  report  of  the  same  case  in  2  Freeman,  58.   .It  is  not 

improbable  that  the  case  of  Cook  v.  Winfordy  which  was  in 

Hil.  1701,  may  have  been  of  the  same  description ;  for  shortly 

after,  in  *Hil.  1704,  the  Master  op  the  Eolls  decidedt  that  a       t  '^^'•'l 

woman  tenant  in  tail  after  possibility,  &c.  had  a  right  to  cut 

timber  in  general;    though   he   restrained  her  from  cutting 

ornamental  timber,  because  that  seemed  to  be  malicious.    Then 

as  to  the  property  of  the  timber  when  cut,  there  can  be  no 

doabt  that  it  belonged  to  the  tenant  in  tail  after  possibility,  &c. : 

what  was  said  to  the  contrary  in  Herlakenden'8  caset  was  an 

obikr  dktuniy  which  was  denied  to  be  law  in  Lewis  Bowles's 

case :  §  it  was  in  fact  thrown  out  at  a  time  when  the  same 

doctrine  was  supposed  to  extend  also  to  prohibit  tenant  for  life, 

without  impeachment  of  waste,  from  taking  timber  when  cut. 

But  it  has  been  long  settled  that  tenant  for  life,  sans  waste, 

has  the  property  in  the  timber  when  prostrated ;  and  this  was 

recognized  in  Pyne  v.  Dor\\  in  this  Court,  and  in  the  Bishop  of 

London  v.  Web^  in  Chancery. 

Dampier,  in  reply,  said  that  a  separate  estate  for  life  could 
never  merge  in  a  joint  remainder  in  tail ;  for  then  the  husband's 
estate  for  life  would  in  his  lifetime  have  merged  in  the  joint 
remainder  in  tail.  That  this  was  not  so  strong  a  case  for  a 
merger,  if  there  could  have  been  any,  as  Lewis  Bowles's  case  ; 
for  there  the  husband  and  wife  had  a  joint  estate  for  lives,  with 
a  joint  remainder  in  tail,  after  the  intermediate  estates  tail 

t  2  Freem.  278,  Anon.  ||  1  T.  B.  55. 

t  4  Bep.  eSa.  HIP.  Wms.  528. 

§  11  Bep.  83a. 
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WiLLiAMB  limited  to  the  first  and  other  eons  unhom:  bat  even  there, 
WiLLiAHB.  where  the  estates  in  possession  and  in  remainder  to  the  husband 
and  wife  were  both  joint,  yet  it  was  only  held  that  the  joint 
estate  for  lives  merged  sub  modo  in  the  joint  remainder  in  tail, 
till  issue  was  bom,  and  then  by  operation  of  law  the  husband 
[  ^220  ]  and  wife  became  tenants  for  their  lives,  remainder,  &c.  ^Here, 
then,  after  the  death  of  the  husband,  and  while  there  was  still 
a  possibility  of  issue  of  the  marriage,  Catherine  Williams  could 
only  take  a  remainder  in  special  tail  suh  modo,  that  is,  till  after 
possibility  of  issue  extinct,  (and  the  daughter  of  a  daughter  of 
the  marriage  could  not  have  taken  under  that  entail ;)  and  after 
that,  she  took  a  general  estate  tail  after  possibility,  &c.  in 
remainder  after  her  life  estate.  And  though  she  should  be  dis- 
punishable of  waste  in  respect  of  her  estate  tail  after  posaibilitj 
&c. ;  yet  having  such  estate  ex  provmone  viri  she  is  within  the 
statute  11  Hen.  YII.  which  will  also  extend  to  jointresses,  tenants 
for  lives  without  impeachment  of  waste,  if  the  cutting  of  timber 
be  a  species  of  alienation  within  the  statute,  according  to  Cook 
V.  Winford :  and  it  must  be  taken  that  the  Legislature  meant  to 
restrain  husbands  from  giving  this  power  to  their  wives  over  the 
husband's  estate,  which,  with  respect  to  the  timber,  amounts  to 
an  absolute  grant,  inconsistent  with  the  limited  grant  professed 
to  be  made. 

(Le  Blakc,   J. :    The  grant   of  an  estate  for  life  without 
impeachment  of  waste  would  take  the  case  out  of  the  statute.) 

This  is  claimed,  not  by  the  express  grant  of  the  husband,  but 
as  a  privilege  of  law :  tenant  in  tail  after  possibility  takes  not 
by  the  act  of  the  party,  but  by  the  operation  of  law ;  and  the 
law  only  favours  such  an  estate  more  than  a  common  estate  for 
life,  (which  in  other  respects  it  resembles,)  on  account  of  the 
heritable  nature  of  the  estate  which  was  once  in  her ;  but  here 
the  inheritable  quality  of  the  estate  being  gone,  nothing  but 
the  bare  privilege  of  being  dispunishable  for  waste  remained, 
and  the  property  in  the  timber  cut  is  gone. 

It  was  intimated  that  gentlemen  had  taken  notes  for  a  second 
[  *22i  ]      argument :  but  the  Court  said,  that  if  upon  consideration  *thej 


TOL.H.]  1810.    K.  B.    12  EAST,  221.  367 

bad  any  doubt  upon  the  subject,  they  would  direct  the  case  to  be    williahs 

Mm 

argaed  again :   and  afterwards   they  sent  the  following  certi-    Williams. 
ficate: 

"  This  case  has  been  argued  before  us  by  counsel ;  we  have 
considered  it,  and  are  of  opinion,  first,  That  Catherine  Williams 
is  animpeachable  of  waste  upon  the  estate  and  premises  com- 
prised  in  the  said  indentures  of  lease  and  release  or  settlement 
in  the  bill  mentioned.  Secondly,  That  having  cut  timber 
thereon,  she  is  entitled  to  the  timber  so  cut  as  her  own  pro- 
perty.   And,  thirdly.  That  the  said  defendant  became  tenant  in 

tail  after  possibility  of  issue  extinct. 

*'  Ellenbobough. 

"  N.  Gbosb. 

"  S.  Lb  Blanc. 

"  J.  Baylet." 


OOM  AND  Others  v.  BEUCE.  isio. 

(12  East,  225—227.)  Mayl^i- 

An  ixLSoranoe  having  been  made  on  goods,  at  and  from  a  port  in  [  225  ] 
BoBsia  to  London,  by  an  agent  residing  here  for  a  Brussian  subject 
abroad,  which  insurance  was  in  fact  made  after  the  commencement  of 
hoetilitiee  by  Bussia  against  this  country,  but  before  the  knowledge  of 
it  here,  and  after  the  ship  had  sailed,  and  been  seized  and  confiscated ; 
held  that  the  policy  was  void  in  its  inception ;  but  that  the  agent  of  the 
assured  was  entitled  to  a  return  of  the  premium  paid  under  ignorance 
of  the  fact  of  such  hostilities. 

This  was  an  action  on  a  policy  of  insurance,  effected  on  the 
20th  of  November,  1807,  on  goods  on  board  the  ship  Elbe,  lost 
or  not  lost,  at  and  from  St.  Petersburgh  to  London,  including 
the  risk  of  craft  and  lighters  from  St.  Petersburgh  to  Cronstadt 
from  shore  to  ship,  &c. :  and  there  was  a  count  for  money  had 
and  received.  The  insurance  was  made  by  the  plaintiffs  as 
agents  of  John  Flatoonoff,  a  Bussian  subject  abroad,  in  whom 
the  interest  was  averred  to  be  at  the  time  of  the  insurance  and 
of  the  loss.  The  ship,  which  was  nineteen  days  in  loading, 
was  ready  and  sailed  from  the  Bussian  port  on  the  17th  of  Oct. 
1807 ;  but  was  brought  back  on  the  same  day  and  confiscated 
in  Bussia ;  hostilities  having  been  commenced  by  that  Govern- 
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OoM  ment  against  Great  Britain  on  the  day  before ;  but  which  event 
^  9,  ^^  was  of  coarse  unknown  at  the  time  when  the  insurance  was 
Bbuce.  effected  by  the  plaintiffs  in  London.  It  was  admitted  at  the 
trial  at  Guildhall,  that  the  Bussian  assured  had  obtained  the 
restoration  of  his  goods,  upon  payment  of  a  certain  sum ;  and 
the  only  question  made  was  upon  the  return  of  premium,  under 
the  count  for  money  had  and  received ;  the  insurance  having 
been  made  after  the  commencement  of  hostilities  by  Bussia: 
but  Lord  Ellenbobough,  Ch.  J.  considered  that  the  plaintiffs, 
having  effected  the  insurance  without  any  consciousness  of  its 
illegality  at  the  time,  were  entitled  to  recover  back  the  pre- 
mium, as  money  had  and  received  by  the  defendant  to  their 
use,  without  c(Xisideration :  and  they  obtained  a  verdict  for  the 
amount. 

• 
[  226  ]  Marryat  now  moved  to  set  aside  the  verdict,  and,  by  leave, 

to  enter  a  nonsuit ;  contending  that  the  plaintiffs  were  not 
entitled  to  a  return  of  premium.  The  insurance  was  either 
legal  or  illegal :  hostilities  not  having  been  declared  by  our  own 
Government  at  the  time  when  the  policy  was  effected,  the  con> 
tract  was  then  legal  on  the  part  of  the  plaintiffis,  as  British 
subjects ;  and  nothing  which  was  done  in  Bussia,  even  if  it  had 
been  known  here,  would  have  bound  them,  until  the  state  of  war 
was  known  and  recognized  by  this  govenmient.  Then  if  the 
risk  attached  for  an  instant,  there  can  be  no  return  of  premium. 
On  the  other  hand,  if  the  insurance  were  illegal  from  its  incep- 
tion, the  authorities  shew  that  the  assured  cannot  recover  back 
the  premium. 

Lord  Ellbnborough,  Ch.  J. : 

It  is  so,  without  doubt,  if  the  party  making  the  insurance 
know  it  to  be  illegal  at  the  time :  but  here  the  plaintiffs  had  no 
knowledge  of  the  commencement  of  hostilities  by  Bussia  when 
they  effected  this  insurance;  and,  therefore,  no  fault  is  im- 
putable to  them  for  entering  into  the  contract;  and  there 
is  no  reason  why  they  should  not  recover  back  the  pre- 
miums which  they  have  paid  for  an  insurance  from  which, 
without  any  fault  imputable  to  themselves,  they  could  never 
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have  derived  any  benefit.    The  commencement  of  hostilities  by        ooh 
Bussia  against  this  country  placed  the  two  countries  in  a  state  r. 

ot  hostOity,  and  made  the  subjects  of  Bussia  enemies  of  this  Bbuce. 
country  at  the  time  when  the  insurance  was  effected  here. 
Formal  declarations  of  war  only  make  the  state  of  war  more 
notorious ;  but,  though  more  convenient  in  that  respect,  are  not 
necessary  to  constitute  such  a  state.  In  Furtado  v.  Rogers,  j:  the 
insorance  was  ^effected  before  the  commencement  of  hostilities,  C  *^^'  ] 
and  therefore  the  risk  having  once  attached,  there  could  be  no 
retnm  of  premium  ;  but  here  the  risk  never  attached  at  all. 

Le  Blanc,  J. : 

To  entitle  the  underwriter  to  retain  the  premium,  he  should 
have  shewn  that  the  policy  would  have  attached  on  any  loss 
happening  to  the  cargo  on  board  the  lighters  in  their  way  to  the 
ship  before  the  commencement  of  hpstilities,  though  the  contract 
were  not  made  till  after  hostilities  commenced :  but  the  period 
to  look  to,  as  to  the  legality  of  the  contract,  is  the  time  when  it 
was  made ;  and  then  the  subjects  of  Bussia  had  become  enemies 
of  this  country,  and  it  was  no  longer  competent  for  the  subjects 
of  this  country  to  enter  into  such  a  contract.  But  no  blame 
attaches  to  the  plaintiffs,  who  were  ignorant  of  the  fact  at 
the  time,  and  therefore  they  are  entitled  to  a  return  of  premium. 

Gbose  and  Baylet,  Justices,  assented. 

Rule  refused. 


MASON  V.  PEITCHAED.J  isio. 

(12  East,  227—228.)  J^ay  11. 

A  gnarantie  by  the  defendant  to  the  plaintiff  ^*  for  any  goods  lie  hath        r  oot  i 
or  may  supply  W.  P.  with  to  the  amount  of  100/."  is  a  continuing  or 
standing  guarantie  to  that  extent  for  goods  which  may  at  any  timo  have 
been  sapplied  to  W.  P.  until  the  credit  was  recalled,  although  goods  to 
more  than  100^.  had  been  before  supplied  and  paid  for. 

The  defendant  engaged  in  writing  to  guaranty  the  plaintiff 
"  for  any  goods  he  hath  or  may  supply  my  brother  W.  P,  with, 

t  6  B.  B.  752  (3  Bos.  &  P.  191).         v.  Taaac  (1840)  6  M.  &  W.  605,  613. 
X  Approved  and  followed  in  Mayer      — ^E.  C. 

R.K. ^VOL.  XI.  B  B 
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mabok  to  the  amoitnt  of  lOOZ.,"  and  declared  in  assumpsit  as  apon  a 
Pritchabd.  contract  by  the  defendant  to  guaranty  goods  to  be  at  any  time 
afterwards  delivered  to  his  brother  to  that  amount  It  appeared 
at  the  trial  before  Wood,  B.  at  Worcester,  that  at  the  time  when 
[  ^228  ]  the  guarantie  ^was  given  goods  had  been  supplied  to  W.  P.  to 
the  amount  of  66Z.,  and  another  parcel  was  supplied  afterwards, 
amounting  together  to  124Z.,  all  which  had  been  paid  for ;  and 
the  sum  now  in  dispute  was  for  a  further  supply  of  goods  to 
W.  P.  And  the  question  was,  Whether  this  were  a  continuing 
contract  for  guarantying  the  supply  of  goods  at  any  time  after- 
wards furnished  as  long  as  the  parties  continued  to  deal 
together;  or,  whether  it  were  confined  to  the  first  hundred 
pounds'  worth  of  goods  furnished  ?  The  learned  Judge  held  it 
to  be  a  continuing  contract  to  guaranty  to  the  extent  of  1001. 
goods  which  might  at  any  time  be  furnished  to  the  brother,  till 
notice  to  put  an  end  to  it ;  and  the  plaintiff  recovered  accord- 
ingly; but  leave  was  given  to  move  to  enter  a  nonsuit  if  the 
Court  thought  that  this  was  not  the  true  construction  of  the 
contract.    Upon  which 

Abbott  now  moved  to  enter  a  nonsuit ;  contending  for  the 
limited  construction  of  the  guarantie. 

But  all  the  Court  were  of  opinion  with  the  plaintiff,  that  this 
was  a  continuing  or  standing  guarantie  to  the  extent  of  lOOf. 
which  might  at  any  time  become  due  for  goods  supplied  until 
the  credit  was  recalled.  The  words,  they  said,  were  to  be  taken 
as  strongly  against  the  party  giving  the  guarantie  as  the  sense 
of  them  would  admit  of ;  and  the  meaning  was  that  the  defen- 
dant would  be  answerable  at  all  events  for  goods  supplied  to  his 
brother  to  the  extent  of  lOOL  at  any  time,  but  that  he  would 
not  be  answerable  for  more  than  that  sum. 

Rule  refused. 
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HILL  V.  TATES.f  i^io- 

(12  East,  229—231.)  -Vrty^L 

The  son  of  a  juryman  summoned  and  returned,  liaving  answered  to        r  229  ] 
his  father's  name  when  called  on  the  panel,  and  served  as  one  of  the 
jury  on  the  trial  of  a  cause  is  not  of  itself  a  sufficient  ground  for  setting 
aside  the  Terdict,  as  for  a  mistrial. 

The  plaintiff  having  obtained  a  verdict  upon  the  trial  of  this 

cftuse  before  Le  Blanc,  J.  at  the  last  assizes  at  Lancaster,  Little- 

dale,  on  behalf  of  the  defendant,  moved  to  set  aside  the  verdict 

and  to  have  a  new  trial,  on  the  ground  of  a  mistrial ;  because  the 

son  of  one  of  the  jurymen  returned  upon  the  panel  had  answered 

to  his  father's  name  when  called,  and  had  served  upon  the  jury ; 

which  fact  was  now  verified  by  the  affidavits  of  the  son,  and  of 

ihe  defendant's  attorney,  and  also  of  the  sheriff's  officer  who 

summoned  the  jury,  and  who  swore  to  having  summoned  the 

father  and  not  the  son.    And  he  referred  to  the  case  of  Norman 

V.  Beaumonty  of  which  a  very  full  report  is  given  in  Willes'  Rep. 

484,  and  which  is  also  reported  in  Barnes,  459,  where,  upon 

great  deliberation,  a  verdict  was  set  aside  for  the  same  cause. 

He  also  mentioned  a  subsequent  case  of  Wray  v.  Thorn  y  Willes, 

488,  where  a  new  trial  was  refused,  on  an  objection  taken,  that 

one  of  the  jurers,  whose  christian  name  was  Harry,  was  named 

Hemy  in  the  venire,  &c.  and  had  answered  to  the  latter  name 

when  called  and  sworn  on  the  jury  :  but  there,  he  observed,  the 

Court  had   distinguished  that  from  the  former  case,  because 

the  juryman  who  served  was  the  person  really  intended  to  be 

returned  and  summoned. 

The  CouBT,  however,  considering  the  extreme  mischief  which 
might  result  to  the  public  from  setting  aside  a  verdict  upon  a 
motion  for  a  new  trial  on  such  a  ground ;  inasmuch  as  the  same 
objection  might  happen  to  lie  against  every  verdict  on  the  civil 
and  criminal  sides  at  the  assizes ;  and  recollecting  that  the  same 
objection  had  been  *taken  and  overruled  since  the  case  in  Willes,  [  *230  ] 
though  the  name  of  the  case  did  not  then  occur;  refused  to 
entertain  the  motion ;  but  said  that  if  upon  consideration,  and 

t  Followed  in  Wdh  v.  Cooper  (1874)  30  L.  T.  (N.  S.)  721,  723.— B.  C. 

B  B  2 
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Hill        consultation  with  the  other  Judges,  they  found  themselves  bound 
Yatjes.      to  grant  it,  they  would  of  their  own  accord  award  the  rule  prayed 
for. 

And  afterwards,  on  the  2nd  of  June,  towards  the  end  of  this 
Term,  Lord  Ellbnbobouoh,  Ch.  J.  after  adverting  to  the  motion 
which  had  been  made,  and  to  the  two  cases  which  were  then 
mentioned;  observed  that  in  the  latter  of   them,  the  Court 
appeared  to  have  considered  the  application  as  a  matter  within 
their  discretion ;  and  no  injustice  having  been  done,  they  had 
refused  to    interfere.    His    Lordship  then  said  that  he    had 
mentioned  this  case  to  all  the  Judges,  and  they  were  all  of 
opinion,  that  it  was  a  matter  within  their  discretion  to  grant  or 
refuse  a  new  trial  on  such  a  ground;  and  that  if  no  injustice 
had  been  done,  which  was  not  pretended  in  this  instance,  they 
would  not  interfere  in  this  mode,  but  leave  the  party  to  get 
rid  of  the  verdict  as  he  might.    That  if  they  were  to  listen  to 
such  an  objection,  they  might  set  aside  half  the  verdicts  given 
at  every  assizes,  where  the  same  thing  might  happen    from 
accident  and  inadvertence,  and  possibly  sometimes  from  design, 
especially  in  criminal  cases.    His  Lordship  also  now  mentioned 
the  case,  which  had  been  before  alluded  to  by  him  on  the  former 
occasion,  where  a  juryman  answered  to  another  name  in  the 
panel,  and  was  sworn  and  served  by  that  wrong  name,   upon 
the  trial  of  a  prisoner  for  forgery,  before  Mr.  Baron   Eyre   at 
[  *23i  ]      Newcastle  in  1783  :f  and  though  that  was  the  case  *of  a  con- 
viction for  a  capital  offence,  the  Judges  upon  a  reference  to 
them  would  not  interfere.     There,  however,  the  person  who 
served  was  summoned  upon  the  jury,  but  answered  to  a  wrong 

t  A  note  of  that  case  is  here  sub-  finished,    it    was    discovered     that 

joined  from  my  oopy  of  the  MS.  Eobert  Cnrry,  who  served  upon  the 

book  of  Crown  cases,  the  orig^inal  of  jury,  had  answered  to  the  nazae  of 

which  is  in  the  custody  of  the  Lord  Joseph  Curry  in  the  sheriff's  panel. 

Chief  Justice  of  K.  B.  for  the  time  and  had  been  sworn  by  that  name. 

being.  See  the  Preface  to  my  [East's]  Upon  further   inquiry  it  appeared 

Pleas  of  the  Crown,  p.  ziii.  article  1.  that  there  was  a  person  of  the  naxne 

of  Joseph  Curry  belonging  to  Xew> 

The  €ase  of  a  Jttbtman.  castle,  but  not  at  that  time  resident 

After  the  business  on  the  Crown  within  the  town  or  oounty.      That 

side  at  the  Summer  Assizes  for  the  Bobert  Curry  was  qualified  to  serve 

county  of  the  town  of  Newcastle  was  on  juries,  and  had  been  summoned 
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name.    His  Lordship  added  that  he  had  mentioned  this  matter        Hill 
again  in  Court,  in  order  to  put  at  rest  the  question  once  for  all,       yatbs. 
that  applications  of  this  sort  might  not  be  made  again  and 


again. 


Per  Curiam  : 


Rule  refused. 


HINDSLEY  V.  EUSSELL,   Executor  of  BAEFF. 

(12  East,  232—233.) 

On  plea  otplene  administravit,  proof  of  an  admission  by  the  executor, 
that  the  debt  was  just  and  should  be  paid  as  soon  as  he  could,  is  not 
evidence  to  charge  him  with  assets. 

This  was  an  action  on  a  promissory  note  for  68Z.  given  by  the 
testator  to  the  plaintiff;  to  which  the  defendant  pleaded,  1,  nan 
a^umpgit;  2,  plene  ctdministravit ;  8.  plene  administravit  ultra 
what  was  due  on  bond  and  mortgage ;  on  which  latter  the  plain- 
tiff took  judgment  of  assets  quando  acciderint.  And  at  the  trial 
of  the  two  first  issues  at  York  before  Lawrence,  J.  the  hand- 
writing of  the  testator  to  the  note  being  proved,  the  evidence,  as 
to  the  pletie  administravit,  was  that  the  defendant  admitted  that 
the  debt  was  just  and  should  be  paid  as  soon  as  he  could.  The 
learned  Judge  had  great  doubt  whether  this  admission  wera 
evidence  of  assets  on  that  plea ;  and  therefore,  though  he  suf- 
fered the  plaintiff  to  take  a  verdict  on  both  issues,  he  gave  leave 
to  the  defendant's  counsel  to  move  the  Court  to  set  aside  the 


1810. 
May  11. 


Ij^e  bailiffs  to  attend  on  the  Crown 
eide  as  a  juryman  at  this  assize.  All 
ikas  was  mentioned  to  Mr.  Baron 
£tb£,  who  oonceiTing  it  to  amount 
to  nothing  more  than  a  mere  mis- 
nomer in  the  panel  of  the  juryman 
intended  to  be  returned,  and  who 
did  serve,  and  that  it  was  but  cause 
of  challenge,  which,  on  being  stated, 
would  have  been  instantly  removed 
by  altering  the  panel ;  and  that  after 
judgment  it  could  not  be  assigned 
as  error ;  did  not  incline  to  interpose 
upon  the  ground  of  a  supposed  irre- 
gularity in  the  proceedings :  but  Mr, 
Chamhre  and  Mr.  Villiers  (counsel) 


having  afterwards,  in  the  Nisi  Prius 
Court  for  the  county  of  Northumber* 
land)  stated  these  facts  to  the  Baron, 
and  pressed  them  as  amounting  to  a 
mistrial,  the  Baron  thought  fit  to 
respite  the  execution  of  a  convict  for 
forgery,  that  he  might  have  an 
opportunity  of  advising  with  the 
Judges  upon  this  occurrence.  On 
the  first  day  of  Michaelmas  Term, 
1783,  the  Judges  were  unanimously 
of  opinion,  that  this  was  no  ground 
of  objection,  even  if  a  writ  of  error 
were  brought ;  much  less  on  a  sum- 
mary application. 


[232] 
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HiMMLET    verdict  on  the  plea  of  pUne  adminisiravit,  and  to  enter  it  for  the 
RtrBSELL.     defendant  on  that  issne. 

Barraw  moved  the  Court  accordingly  in  the  last  Term  for  a 
rule  to  shew  cause  why  the  verdict  and  judgment  entered  for  the 
plaintiff  on  the  plea  of  plene  administravit  should  not  be  set 
aside,  and  a  verdict  and  judgment  entered  thereon  for  the  defen- 
dant :  and  he  also  produced  an  affidavit  stating  that  Bnssell  the 
executor  had  died  since  the  trial,  and  there  were  no  assets  of  the 
original  testator  to  satisfy  this  debt.  These  facts  were  not 
denied  now  by  Lambe  on  shewing  cause  in  this  Term.  And 
after  hearing  him  shortly  on  the  question  of  evidence. 

The  Court  were  satisfied  that  the  admission  proved  was  not 
[  *233  ]  evidence  to  charge  the  defendant  with  assets.  They  ^said  that 
his  admission  must  be  taken  with  a  reasonable  intendment ;  for 
he  could  not  mean  to  pledge  himself  to  commit  a  devastavit  by 
paying  this  debt  before  others  of  a  higher  nature.  But  they  held 
that  the  plaintiff  was  entitled  to  retain  his  verdict  and  judgment 
on  the  plea  of  non  asiumpsit. 
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BEOWN  AND  lEISH  V.  VIGNE, 

(12  East,  283— 288.}t 

A  ship  was  insared  from  London  to  any  port  or  ports  in  the  river 
Hate  until  her  anival  at  her  last  port  of  discharge  in  that  river ;  and  [  283  ] 
the  master  intending  to  discharge  her  cargo  at  Buenos  Ayres,  passed 
Maldonado ;  but  hearing  that  Buenos  Ayres  was  then  in  the  hands  of 
the  enemy,  he  went  to  Monte  Video  with  intent  to  make  a  complete 
discharge  there  if  the  market  were  favourable ;  but  after  discharging  a 
part,  and  not  finding  the  market  there  so  favourable  as  he  expected,  he 
had  not  abandoned  his  original  intention  of  going  to  Buenos  Ayres,  if  it 
should  afterwards  be  practicable;  but  while  he  was  still  discharging  part 
of  his  cargo  at  Monte  Video  a  loss  happened  by  peril  of  the  sea :  held 
that  as  Buenos  Ayres,  to  which  other  port  only  in  the  Plate  he  had 
contemplated  to  go,  was  at  the  time  of  his  arrival  in  the  Plate  (and  in 
fact  continued  up  to  the  time  of  the  loss)  in  the  hands  of  the  enemy,  so 
that  he  could  not  legally  go  there,  Monte  Video  must  be  taken  to  be 
the  ship's  last  port  of  discharge,  and  that  on  her  arrival  there  the  policy 
was  discharged. 

Thib  was  an  action  upon  a  policy  of  insurance  brought  to 
recover  against  an  underwriter  a  salvage  loss  of  24Z.  88.  2d.  per 
cent. :  and  at  the  trial  before  Lord  EUenborough,  Ch.  J.  at 
Guildhall,  a  verdict  was  found  for  the  plaintiffs,  subject  to  the 
opinion  of  the  Court  upon  this  case. 

The  ship  Anny  valued  at  1,6(X)2.  was  insured  at  and  from 
London  to  any  port  or  ports  in  the  river  Plate,  with  or  without 
letters  of  mark,  until  her  arrival  at  her  last  port  of  discharge  in 
the  river  Plate.  The  plaintiffs  were  owners  of  the  ship  Ann^  of 
which  the  plaintiff  Lish  was  master,  which  in  Nov.  1806,  sailed 
from  the  port  of  London  upon  the  voyage  insured,  and  on  the 
18th  of  Feb.  1807,  arrived  in  the  river  Plate,  and  was  on  that 
day  spoken  to  by  His  Majesty's  ship  the  Unicom,  the  captain  of 
which  informed  the  master  of  the  Anriy  that  Buenos  Ayres  had 
been  retaken  from  the  British  and  was  then  in  possession  of  the 
Spaniards.  In  consequence  of  this  information  the  master  of 
the  Ann  put  into  the  port  of  Monte  Video,  which  was  then  in 
possession  of  the  British.  On  the  20th  of  Feb.  the  Ann  was 
removed  to  the  place  of  delivery  and  there  moored  in  safety :  and 
on  the  21st,  part  of  the  cargo,  consisting  of  iron,  spirits,  and 
porter,  was  discharged ;  and  between  that  day  and  the  6th  of 
March  following  other  parts  of  the  cargo  were  landed ;  and  on 

t  Dist.  (Hiverton  v.  Brighiman  (1846)  8  Q.  B.  781,  15  L.  J.  Q.  R  274. 
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Bbovk      the  latter  day,  while  she  was  so  moored,  the  Harriet  transport, 
Viavx.       ^  &  S^^  of  wind,  *drove  athwart  the  hause  of  the  Ann,  and  on 
r  *2H  ]      ^h®  8^^  of  ^^6  same  month  the  Ocean  transport  also,  in  a  gale  of 
wind,  ran  foul  of  the  Ann ;  by  which  accidents  she  sustained 
damage.    The  captain  afterwards  discharged  the  remainder  of 
the  cargo ;  and  having  done  so,  a  survey  was  held  upon  the  ^itn,  in 
consequence  of  which  the  ship  and  materials  were  afterwards  sold, 
and  a  loss  sustained  by  the  plaintiffs  ;  which,  if  they  were  entitled 
to  recover,  was  agreed  to  be  24Z.  8«.  2d,  per  cent,  upon  the 
defendant's  subscription.    When  the  Ann  sailed  from  England 
the  captain  intended  to  proceed  to  Buenos  Ayres.     When  he 
afterwards  puts  into  Monte  Video,  be  intended,  provided  he  could 
find  a  favourable  market  there,  to  dispose  of  his  cargo  at  that 
place,  and  to  finish  the  voyage  ;  but  not  finding  so  favourable  a 
market  at  Monte  Video  as  he  expected,  he  had  not  at  the  time  of 
the  loss  abandoned  his  intention  of  proceeding  to  Buenos  Ayres, 
provided  it  should  afterwards  be  practicable.    Buenos  Ayres 
was  recaptured  by  the  Spaniards  in  Aug.  1806,  and  has  from 
that  time  to  the  present  remained  in  their  possession.     The 
British  armament  under  the  command  of  General  Wliitelock 
sailed  from  Monte  Video  in  June,  1807,  for  the  purpose  of 
•attacking  Buenos  Ayres,  but  the  attack  failed.    Open  war  was 
waged  between  his  Majesty  and  the  King  of  Spain,  from  1805 

< 

till  Aug.  1808.  The  question  was,  whether  the  voyage  insured 
under  the  above  facts  were  or  were  not  terminated  at  the  time  of 
the  accident  which  occasioned  the  loss  ? 

Richardson,  for  the  plaintiffs,  contended  that  as  the  master 

had  not  abandoned  his  original  intention  to  proceed  to  Buenos 

Ayres,  the  voyage  outwards  was  not  ended,  and  the  underwriters 

[  ♦285  ]      were  still  liable  upon  the  policy,  which  *was  from  port  to  port  until 

the  ship's  arrival  at  her  last  port  of  discharge  in  the  river  Plate. 

(Lord  Ellenborough,  Ch.  J. :  Does  not  the  last  port  of  dis- 
charge mean  the  last  practicable  port  ?  The  master  could  not 
have  gone  into  Buenos  Ayres,  which  was  then  an  enemy's  port ; 
and  was  he  at  liberty  to  protract  the  voyage  for  that  purpose  till 
peace  was  restored  ?  You  would  read  the  policy  as  if  it  were, 
until  her  arrival  at  her  wished-for  port. 
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Bayley,  J. :  Must  not  any  port  or  ports  be  understood  to  be      Bbown 
confined  to  friendly  ports  ?)  Vionb. 

While  there  is  a  possibility  of  the  obstruction  being  removed 
\rithin  a  reasonable  time,  the  risk  of  the  underwriters  continues. 
The  case  which  comes  nearest  to  the  present  is  Blackenhagen  v. 
The  London  Assurance  Company  A  There  the  ship,  being  bound 
under  convoy  from  London  to  Eeval,  on  the  6th  of  Nov.  learnt 
in  the  course  of  her  voyage  that  an  embargo  was  laid  on  all 
British  ships  in  the  ports  of  Russia,  in  consequence  of  which  the 
convoy  with  the  fleet  put  back  first  into  Copenhagen  roads  and 
then  off  Gottenbm'gh  ;  waiting  as  it  seems,  to  see  if  the  embargo 
would  be  taken  off;  and  on  the  30th  of  Nov.  the  convoy  and 
fleet  sailed  for  England,  and  was  last  seen  on  the  3rd  of  Dec.  in 
a  heavy  gale  of  wind.  Lord  Ellenborough,  Ch.  J.  nonsuited 
the  plaintiff  in  the  first  action  on  the  policy ;  considering  the 
returning  to  England  as  an  abandonment  of  the  voyage.  Then 
another  action  was  brought  in  C.  B.,  in  which  the  jury,  to  whom 
the  question  of  abandonment  was  left  by  the  Lord  Chief  Justice 
of  C.  B.,  found  a  verdict  for  the  plaintiff;  which  that  Court 
afterwards  set  aside :  but  on  the  second  trial,  the  jury  having 
found  the  fact  that  the  voyage  was  not  abandoned,  the  Court  of 
C.  B.  refused  to  set  aside  the  verdict.  But  even  upon  the  first 
trial  before  Lord  Ellenborough,  *his  Lordship  said  that  if  the  [  •286  ] 
ship,  being  unable  to  get  to  Beval,  had  lingered  in  that  quarter, 
or  had  necessarily  returned  with  an  intention  of  ultimately  com- 
pleting the  original  voyage,  a  question  of  nicety  would  have 
arisen.  I 


(Lord  Ellenborough,  Ch.  J. :  There  may  be  causes  for  a  ship 
putting  back  for  a  time,  without  any  intention  of  abandoning 
her  voyage ;  as  the  approach  of  an  enemy,  or  a  temporary 


t  10  B.  E.  729  (1  Camp.  N.  P.  Cae. 
454,  564). 

I  According  to  the  report  of  the 
aame  case  bj  Mr.  Park,  p.  226,  of 
the  6th  edit.  Lord  Ellenborotjoh, 
Ch.  J.  said,  that  "  though  a  ship  from, 
necessitj  might  be  allowed  to  take  a 
ciicaitonB  course,  yet  the  ultimate 


point  of  destination  must  ever  be 
the  same.  That  such  a  necessity 
might  perhaps  even  justify  a  return 
to  England  if  it  could  be  proved 
Batisfactorily  that  it  was  the  inten- 
tion of  the  parties  to  seize  the  first 
favourable  opportunity  of  returning 
to  Eeval." 
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Bbowk  embargo  ;  or  as  in  a  case  which  occurred  before  Lord  Eenyon, 
VioNE.  where  a  ship,  bound  to  a  port  in  the  Baltic,  found  it  on  her 
approach  blocked  up  by  ice ;  on  which  she  put  back,  but  after- 
wards on  a  thaw  sailed  again :  and  Lord  Kenton  held  that  she 
was  still  under  the  policy,  t  But  here  the  port  of  destination 
was  in  a  state  of  open  hostility  at  the  time ;  which  cannot  be 
considered  as  a  mere  temporary  obstruction.) 

The  voyage  here  insured  was  a  coasting  voyage  from  port  to  port 
in  the  river  Plate :  and  therefore  greater  delay  in  the  voyage 
was  contemplated  than  had  actually  occurred  before  the  loss 
took  place :  and  the  underwriters  wish  to  avail  themselves  of  the 
intention  of  the  master  to  go  to  Buenos  Ayres,  in  order  to  put  an 
end  to  the  voyage,  by  the  event  which  had  happened  there, 
before  the  master  himself  had  contemplated  to  put  an  end  to  it. 
Would  the  capture  of  the  destined  port  by  an  enemy  while  the 
[  *287  ]  ship  is  proceeding  *on  her  voyage  put  an  end  to  it  and  discharge 
the  underwriters  ? 

(Lb  Blanc  and  Bayley,  Justices,  agreed  that  it  would  not, 
until  the  event  were  known  to  the  ship.) 

It  has  indeed  been  considered  that  after  the  port  of  destination 
has  been  shut,  by  order  of  the  enemy,  against  ships  of  the  nation 
to  which  the  assured  belongs,  he  cannot  abandon  and  recover  as 
for  a  total  loss.  I 

Carr,  contra,  was  stopped  by  the  Court. 

Lord  Ellenborouoh,  Ch.  J. : 

The  policy  is  upon  the  ship  until  her  arrival  at  her  last  port 
of  discharge  in  the  river  Plate :  there  are  three  known  ports  in 
the  river  Plate ;  Maldonado,  Monte  Video,  and  Buenos  Ayres ; 

t  If  this  be  the  same  case,  men-  port  by  the  ioe,  '*  took  ahelter  for 

tioned  by  his  Lordship  on  the  trial  the  'winter  in  a  pLice  as  near  to  it  as 

of  BlackenhagtnY.  The  London  Aaaurm  she  oould  safely  go,  and  prosecuted 

ance  Company ,  as  is  mentioned  in  Mr.  her  voyage  the  ensuing  season.** 

CampbeU's  Beport,  p.  455  (10  R.  B.  }  Vide  Hadkinaon  y.  JRolnn^on^,  7 

730),  it  appears  that  the  ship,  when  B.  B.  786  (3  Bos.  &  P.  388). 
prevented  from  reaching  her  destined 
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and  we  may  soppose  the  insurance  to  have  been  to  these  ports  by  Browh 
name  until  her  arrival  at  the  last  of  them.  Now  the  ship  had  yighx. 
passed  by  Maldonado,  and  had  arrived  at  Monte  Video,  and  she 
could  not  legally  go  to  Buenos  Ajrres  which  was  then  in  the 
hands  of  an  enemy.  If  then  the  voyage  did  not  end  at  Monte 
Video,  as  the  last  port  of  discharge,  as  soon  as  it  was  ascertained 
that  she  could  not  proceed  to  Buenos  Ayres,  when  was  it  to  end  ? 
It  would  never  end  till  a  peace  was  restored  which  would  enable 
the  ship  to  proceed  to  Buenos  Ayres,  if  the  master  thought  it 
proper  to  wait  for  that  event. 

Gbose,  J.  agreed. 

Ls  Blanc,  J. : 

The  Ck>urt  must  look  in  this  case  to  the  time  when  the  vessel 
arrived  in  the  river  Plate ;  and  then  the  master  being  informed 
that  Buenos  Ayres  was  in  the  hands  of  the  enemy,  and  that  she 
could  not  go  there  as  he  *had  intended,  put  into  the  port  of  [  *288  ] 
Monte  Video,  and  began  to  discharge  her  cargo  there :  and  he 
never  contemplated  going  to  any  other  port  than  these  two ; 
Monte  Video,  therefore,  must  be  considered  as  her  last  port  of 
discharge. 

Batley,  J. : 

It  is  said  that  the  insurance  was  to  any  port  or  ports  in  the 
river  Plate ;  but  that  must  be  understood  to  any  friendly  port. 
Now,  after  having  passed  Maldonado,  and  gone  to  Monte  Video, 
there  was  no  other  friendly  port  in  the  river  Plate  to  which  the 
ship  could  have  gone. 

Postea  to  the  defend^int. 
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Jfo  ^18        ^^^^  ^^  ™E  SEVERAL  DEMISES  OF  WILLIAM,   ELIZA- 

—  '       BETH,  AND  JOHN,  USHER,  v.  SAMUEL  JESSEP-t 

[  2^8  ]  (12  East,  288—294.) 

Under  a  deyise  to  A.  (a  natural  son)  then  under  age,  and  the  heirs  of 
his  body ;  and  **  if  he  die  before  twenty-one,  and  without  issue,"  then 
over  to  other  relations,  and  ultimately  to  the  testator's  own  right  heirs : 
held  that  A.  having  attained  twenty-one,  the  limitations  over  did  not 
take  effect ;  as,  by  the  natural  sense  of  the  word  **  and,"  they  were  made 
to  depend  upon  ^e  happening  of  both  events,  t  .e.  the  son's  dying  before 
twenty-one,  and  without  issue. 

And  this  construction  was  not  varied  by  a  codicil  made  after  the  son 
attained  21,  by  which  the  testator  confirmed  every  part  of  his  will  so 
far  as  his  affairs  were  consistent. 

In  ejectment  to  recover  possession  of  a  freehold  estate  at 
Brentford  in  the  parish  of  Ealing,  in  Middlesex,  the  plaintiff 
declared  on  the  joint  demises  of  the  three  lessors  of  the  plaintiff, 
and  also  on  their  separate  demises,  which  were  laid  on  the  1st  of 
Jan.  1810.  A  verdict  was  found  at  the  sittings  for  the  defend- 
ant, subject  to  the  opinion  of  the  Court  upon  the  following  ease : 

John  Jessep,  being  seised  in  fee  of  the  premises  in  question, 
by  his  will,  dated  20th  of  April,  1779,  devised  all  his  freehold 
and  copyhold  messuages,  lands,  &c.  in  the  parish  of  Ealing  (the 
[  ♦289  ]  copyhold  being  surrendered  to  the  use  of  *his  will)  unto  S. 
Clarke,  Wm.  Usher,  and  D.  Goldwin,  their  heirs  and  assigns, 
"  in  trust  to  and  for  my  natural  son  John  Jessep,  an  infant  of 
the  age  of  15  years,  whom  I  had  by  Mary  Clarke,  and  the  heirs  of 
his  body  lawfully  issuing  for  ever.  And  my  will  further  is,  that 
if  the  said  John  Jessep  shall  happen  to  die  before  he  attains  his 
age  of  21  years,  and  without  issue  lawfully  to  be  begotten,  then  I 
devise  all  the  aforesaid  freehold  and  copyhold  messuages,  lands, 
&c.  unto  the  said  S.  C,  W.  U.,  and  D.  G.,  and  their  heirs  and 
assigns,  upon  further  trust,  and  for  the  uses  hereinafter  men- 
tioned, viz.  that  they  my  said  trustees  shall  and  do  permit  and 

t  Followed  (by  the  majority,  Lord  440.    It  was   exactly  followed   by 

C&AirwoBTH,  C.  and  Lord  Wexsley-  Malinb,  Y.-C.  in  Bted  y,  BraithwatU 

DALE ;  Lord  St.  Leonabds  diu,)  in  (1871)  L.  R.  11  Eq.  514,  40  L.  J.  Ch. 

Grey  v.  Pear$<m  (1857)  6  H.  L.  C.  61,  355, 24  L.  T.  N.  8. 351.  Thewider  ap- 

26  L.  J.  Ch.  473.  This  was  again  fol-  plication  of  the  doctrine  by  BoicnxT, 

lowed,  and  the  principle  perhaps  ap-  M.  E.  has  not  been  followed  by  the 

plied  too  broadly,  by  Bomillt,  M.  R.  Irish  C^liancery  Division.  See  Lmg  y. 

in  SecomheY.  Edwards (1860) 28 Beav.  Lane  (1886)  17  L.  B.  Ir.  11.— B.  O. 


V, 

Jessep. 
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suffer  my  father  John  Jessep  and  the  said  Mary  Clarke  to  receive  doe, 
the  rents,  issues  and  profits  of  all  my  aforesaid  messuages,  &c.  ushsb, 
and  premises,  equally  to  be  divided  between  them,  share  and 
share  alike,  for  and  during  the  term  of  their  natural  lives  and 
the  life  of  the  longest  liver  of  them  :  and  that  upon  the  death  of 
either  of  them,  the  share  of  him  or  her  so  dying  my  will  is  shall 
go  and  be  received  by  the  survivor  during  his  or  her  life :  and 
that  from  and  immediately  after  the  decease  of  my  said  father 
and  the  said  Mary  Clarke,  then  upon  further  trust  to  and  for  the 
use  and  behoof  of  William  Usher,  Elizabeth  Usher,  and  John 
Usher,  the  children  of  the  aforesaid  Wm.  Usher  and  Elizabeth 
his  wife,  equally  to  be  divided  between  them  or  amongst  them,  if 
more  than  one,  share  and  share  alike,  as  tenants  in  common  and 
not  as  joint  tenants,  and  the  heirs  of  their  respective  bodies 
issuing ;  and  in  case  any  of  them  shall  happen  to  die  without 
issue,  then  as  to  the  part  or  share,  parts  or  shares  of  such  child 
or  children  so  dying,  or  whose  issue  shall  fail,  to  the  use  of  the 
survivors  or  survivor,  and  others  and  other  of  them,  and  *the  [  *290  ] 
heirs  of  their  respective  bodies  :  and  if  there  shall  be  failure  of 
issue  of  all  the  said  children  but  one,  or  if  there  shall  be  but  one 
child,  then  to  the  use  of  such  remaining  or  only  child  and  the 
heirs  of  his  or  her  body  issuing ;  and,  for  default  of  such  issue, 
to  the  use  and  behoof  of  my  own  right  heirs  for  ever."  The 
will  then  proceeded  to  dispose  of  the  testator's  personal  property, 
and  amongst  other  things  contained  a  bequest  of  the  dividends 
of  1,000Z.  stock  to  Mary  Clarke  for  life ;  and  after  her  decease,  the 
principal  to  be  paid  or  transferred  to  the  said  John  Jessep  at  his 
age  of  21  years ;  with  a  gift  over  to  the  lessors  of  the  plaintiff,  if 
he  should  not  attain  21,  to  be  transferred  to  them  also  at  21 : 
and,  after  some  other  legacies,  the  residue  of  the  personal  estate 
was  bequeathed  to  the  said  John  Jessep ;  and  if  he  should 
happen  to  die  before  he  attained  his  age  of  21  years,  to  Elizabeth 
Usher,  the  mother  of  the  lessors  of  the  plaintiff :  and  the  trustees 
were  appointed  executors.  The  devisor  by  a  codicil,  dated  26th 
Nov.  1786,  devised  certain  copyhold  estates  purchased  since 
making  the  will  to  Mary  Clarke  for  life ;  remainder  to  the  said 
John  Jessep  in  fee ;  and  appointed  him  executor,  instead  of  the 
persons  named  in  the  will :  and  concluded  thus — '^  1  do  hereby 
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Dob,  by  this  mv  codicil  confirm  every  other  part  and  parts  of  my  said 
UflBXB,  will,  80  far  as  my  aflfairs  are  consistent ;  I  do  desire  that  this  my 
JE88XP.  codicil  may  be  added  to  my  said  will."  The  will  and  codicil  were 
respectively  executed  so  as  to  pass  real  estates ;  and  at  the  time 
of  the  execution  of  the  codicil  John  Jessep,  the  natural  son  of 
the  devisor,  and  the  devisee  named  in  his  will,  had  attained  his 
age  of  21  years.  The  devisor  died,  leaving  his  natural  son  John 
Jessep,  his  father  John  Jessep,  and  Mary  Clarke,  him  surviving. 
John  Jessep  the  father,  and  Mary  Clarke,  both  died  before  John 
[  *29i  ]  *  Jessep  the  natural  son  and  devisee,  who  died  in  1807,  without 
issue,  having  attained  21  before  the  making  of  the  codicil,  and 
without  having  suffered  a  recovery  of  the  freehold  property 
devised  by  the  will.  The  lessors  of  the  plaintiff  are  the  devisee 
in  remainder  named  in  the  will :  and  the  defendant  is  the  heir 
at  law  of  the  devisor ;  and  upon  the  death  of  the  natural  son 
entered  into  and  is  now  possessed  of  the  premises.  If  the 
plaintiff  were  not  entitled  to  recover,  the  verdict  was  to  stand : 
but  if  he  were,  the  present  verdict  was  to  be  set  aside,  and  a 
verdict  entered  for  the  plaintiff. 

Gaselee  for  the  plaintiff,  stated  the  principal  question  to  be, 
whether  upon  the  construction  of  the  will,  the  limitation  to  the 
lessors  of  the  plaintiff  was  to  take  effect  upon  the  death  of  the 
testator's  natural  son  without  issue  at  any  time,  or  only  in  the 
event  of  his  death  under  the  age  of  21  ?  and  he  contended  for 
the  former.  But  if  that  were  against  him,  supposing  the  case 
had  stood  alone  upon  the  will ;  yet  as  the  codicil  was  made  after 
the  son  had  attained  21,  in  which  the  testator  confirmed  the 
will  so  far  as  his  affairs  were  consistent ;  that  is,  so  far  as  the 
circumstances  which  had  since  occurred  were  consistent  with 
the  provisions  of  the  will ;  he  contended  that  the  testator  must 
have  intended  that  the  devise  over  to  the  lessors  of  the  plaintiff 
should  take  effect,  if  the  son  died  at  any  time  without  issue. 
The  Courts  have  in  many  cases  read  "  and  "  as  "  or,"  and  "  or  " 
as  **  and,"  according  as  the  one  or  other  construction  would  best 
effectuate  the  intention  of  the  testator. 

(Lord  Ellenbobouoh,  Ch.  J. :  I  should  suppose  the  natural 
intention  of  the  testator  was,  that  if  the  son  attained  21,  he 
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shonld  have  the  power  of  disposing  of  the  'estate :  and  that  if  he        Doe, 
died  before  21,  leaving  issue,  the  issue  should  take.  Usheb, 

Lb  Blanc,  J. :  The  construction  contended  for  on  the  part  of      J^bsbp. 
the  plaintiff  would  be  against  all  the  cases  where  the  Court  have      '■  *^®^  ^ 
read  "  or "  as  "  and  "  in  order  to  avoid  the  estate  going  over 
from  the  issue,  in  case  the  first  taker  died  before  21  leaving  issue.) 

Admitting  that  the  plaintiff's  construction  would  have  that 
effect ;  yet,  as  Lord  Holt  said  in  HeUiard  v.  Jennings,^  it  may 
have  been  the  intention  of  the  testator  to  restrain  the  marriage 
of  his  son  before  he  was  of  age.  At  any  rate  the  case  of  Brown- 
tword  V.  Edwards  I  is  directly  in  point.  That  was  a  devise  to 
trustees  and  their  heirs  to  receive  the  rents  until  John  Brown- 
sword  should  attain  21 :  and  if  he  should  live  to  attain  21  or 
have  issue,  then  to  him  and  the  heirs  of  his  body :  but  if  he 
should  die  before  21  and  without  issue,  then  the  devise  was  in 
like  manner  to  Sarah  Brownsword  an  infant ;  with  devises  over 
to  other  collateral  branches  of  the  testator's  family;  and  for 
want  of  such  issue  to  his  own  right  heirs.  John  and  Sarah 
were  the  testator's  children  by  a  second  wife,  the  sister  of  his 
first :  John  attained  21,  and  afterwards  died  without  issue  :  and 
Lord  Hardwicke  construed  the  word  "  and "  as  "  or,"  and 
decreed  that  the  remainder  should  take  effect.  But  if  this  were 
otherwise,  upon  the  construction  of  the  will  alone,  and  the 
remainder  over  was  only  to  take  effect  in  case  the  son  both  died 
before  21  and  without  issue ;  yet  the  reasonable  construction  of 
the  codicil  which  confirms  the  will  as  far  as  his  affairs  (i.e. 
events)  were  consistent  with  it,  being  made  after  one  of  the 
events  was  gone  by,  must  be  to  confirm  the  remainder  over  upon 
the  happening  of  the  other  event. 

LoBD  Ellbnbobouoh,  Gh.  J. :  [  293  ] 

The  cases  certainly  run  very  near ;  the  only  distinction  seems 
to  be  that  the  limitation  over  in  Brownsword  v.  Edwards  was  in 
favour  of  a  daughter,  who,  without  such  a  construction  as  was 
there  put  on  the  word  "  and,"  would  have  been  left  without  any 
provision:  and  here  the  limitation  over  is  to  other  relatives. 

t  1  Ld.  Bay.  506,  but  see  S.  C.  1  Fieexn.  509.        t  2  Yes.  Sen.  243. 
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DoK,  But  is  there  not  a  rule  of  common  sense  as  strong  as  any  case 
UsHEB,  can  be,  that  words  in  a  will  are  to  be  construed  according  to 
JxnBP.  i^^^  natural  sense,  unless  some  obvious  inconvenience  or  incon- 
gruity would  result  from  so  construing  them.  Now  here  the 
testator  has  used  the  copulative  word  "  and/'  and  has  devised 
his  estate  over  in  case  his  son  died  before  21  "  and  "  without 
issue ;  that  is,  if  both  those  events  happened :  why  then  should 
we  read  ''  and  "  as  ''  or/'  and  give  the  estate  over  upon  the 
happening  of  one  only  of  the  events,  when  no  inconvenience  will 
ensue  by  construing  the  word  used  in  its  natural  sense  ?  Then, 
as  to  the  codicil,  the  testator  confirmed  his  will  so  far  as  his 
affairs  were  consistent  with  it ;  that  is,  so  far  as  his  a£hirs 
remained  in  the  same  state  as  when  he  made  his  will :  but  the 
affairs  were  altered  in  the  mean  time  in  this  respect;  for  the 
son  had  attained  21,  and  therefore  one  of  the  events  could  no 
longer  take  place,  upon  the  happening  of  which  the  limitation 
over  was  to  take  effectr:  the  codicil,  therefore,  does  not  apply  to 
that  part  of  the  will. 

Grose,  J.  agreed. 

Le  Blanc,  J. : 

This  is  so  far  distinguishable  from  Broicnsword  v.  Edwards, 
that  there  the  word  "  and  "  was  construed  "  or,"  to  prevent  the 
working  of  an  injury  to  the  issue  :  here  ''  and  "  is  required  to  be 
construed  "or"  in  order  to  work  the  very  injury,  to  avoid 
[  ♦294  ]  which,  in  other  cases,  the  Courts  *have  construed  **  or  "  to  be 
''  and."  Then  reading  it  in  the  natural  sense  of  the  word,  the 
son  having  attained  21,  the  limitation  over,  which  was  only  to 
take  effect  if  he  died  before  21  ''and"  without  issae,  was 
defeated. 

Baylby,  J. : 

If  the  son  had  died  under  21,  leaving  issue,  the  construction 
contended  for  by  the  plaintiff's  counsel  would  have  left  the 
testator  intestate  as  to  such  issue,  which  was  clearly  against  his 
intention. 

Postea  to  the  defendant. 
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DOE,    ON    THE    SEVERAL    DEMISES    OP    SIE   JROBEKT    H.  1810. 

BROMLEY,  Bart,  and  Others,  v.  BETTISON  and     ^2l^' 

OTHERS.t  [  ^^^  3 

(12  East,  305—310.) 

Under  a  power  to  lease  for  tventy-one  years  reaerring  the  best  rent, 
80  as  the  lease  should  not  contain  any  clause  whereby  authority  should 
be  giren  to  the  lessee  to  commit  waste,  or  whereby  he  should  be 
exempted  from  punishment  for  committing  waste,  and  so  as  such  lease 
should  contain  such  other  conditions,  coyenants,  and  restrictions,  as 
were  generally  inserted  according  to  the  usage  of  the  counties  where 
the  premises  were:  held  that  a  lease  was  good;  though  the  lessor 
thereby  took  the  repairs  of  the  mansion-house  (excepting  the  glass 
windows)  on  himself,  and  covenanted  that  if  he  did  not  repair  it  within 
three  months  after  notice,  the  tenant  might,  and  deduct  the  charges 
out  of  the  rent  reserved  to  the  lessor ;  and  though  the  lessor  covenanted, 
in  consideration  of  a  large  sum  to  be  laid  out  by  the  lessee  in  the  repair 
of  the  premises  in  the  first  instance,  to  renew  during  his  (the  lessor's) 
life  at  the  request  of  the  lessee,  his  executors,  &c.  on  the  same  terms : 
because  this  covenant  only  bound  the  lessor  himself,  and  if  the  best 
rent  were  not  reserved  upon  such  renewal,  tiie  lease  would  be  void 
against  the  remainder-man. 

The  sufficiency  of  the  rent  must  be  governed  by  the  consideration  on 
whom  the  onus  of  repair  is  thrown. 

In  ejectment  brought  to  recover  possession  of  a  mansion 
house  called  Owthorpe  Hall,  with  the  appurtenances,  and  also 
two  dwelling  houses,  &c.  and  411  acres  of  land,  in  the  county  of 
Nottiogham,  tihe  defendants,  at  the  trial  before  Le  Blanc,  J.  at 
Nottingham,  obtained  a  verdict,  subject  to  the  opinion  of  this 
Cowct  on  the  following  case. 

The  late  Sir  George  Bromley  was  tenant  for  life,  without 
impeachment  of  waste,  of  the  premises,  under  his  marriage 
settlement  dated  in  May,  1779;  with  a  power  of  leasing  by 
indenture  {inter  alia)  the  premises  to  any  person,  for  any  term 
of  years  not  exceeding  21,  absolute,  to  take  effect  in  possession 
and  not  in  reversion,  so  as  there  was  reserved  in  every  such 
lease  the  best  and  most  improved  yearly  rent  that  could  be 
reasonably  gotten  for  the  same,  without  any  fine,  &c. ;  and  so  as 
there  was  contained  in  every  such  lease  a  condition  of  re-entry 
for  non-payment  of  the  rent  reserved ;  and  so  as  in  every  such 

t  Followed  by  Kay,  J.  in  Oaa  D.  619,  66  L.  J.  Ch.  889,  66  L.  T. 
Light,  dx,  Co.  v.  Tow$e  (1887)  36  Ch.      602.— B.  C. 

B.B. — ^VOL.  ZI.  0  0 
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Dob,        lease  there  was  not  contained  any  clause  whereby  any  power  or 

Bromley,     authority  should  be  given  to  any  lessee  to  commit  waste,  or 

i5ETTi80N'.    whereby  any  lessee  should  be  exempted  from  punishment  for 

committing  waste ;   and  so  as  there  was  inserted  in  every  such 

lease  such  other  conditions,  covenants,  and  restrictions  as  are 

[  *30G  ]      generally  ^inserted  in  leases,  according  to  the  usage  of  the 

counties  where  the  said  premises  so  to  be  leased  are  situated ; 

and  so  as  the  respective  lessees  executed  counterparts  of  their 

respective  leases. 

By  indenture  of  the  25th  of  March,  1801,  Sir  George  Bromley 
demised  the  premises  in  question  to  J.  Benshaw,  for  21  years,  to 
commence  from  the  10th  of  Oct.  preceding,  at  the  annual  rent  of 
2802.  payable  to  Sir  George,  his  heirs  and  assigns,  and  after  him 
to  those  to  whom  the  premises  should  descend  or  belong  :  with  a 
proviso  for  re-entry  by  Sir  George,  his  heirs  and  assigns,  or  such 
other  person,  &c.  if  the  rent  were  in  arrear  for  20  days.     There 
was  also  a  clause  against  assigning  the  premises  except  to  the 
lessee's  wife  and  children  by  will,  without  consent  in  writing  of 
the  lessor,  &c.     The  lease  also  contained  a  covenant  by  the 
lessee  for  payment  of  rent  and  taxes,  &c.  and  to  keep  the 
dwelling  houses   (except  the  mansion  house),   and    all    other 
out-buildings,  and  the  gates,  &c.  on  the  lands,  in  tenantable 
repair  during  the  term ;  the  lessor,  &c.  allowing  rough  wood  for 
such  repairs  ;  and  that  the  lessee  should  keep  in  repair  the  glass 
of  the  windows  in  the  mansion  house,  and  should  pay  for  the 
carriage  of  materials  necessary  for  the  repair  of  such  mansion, 
not  exceeding  12  miles  distance.    And  Sir  George  covenanted 
for  himself,  his  heirs  and  executors,  &c.,  during  the  term,  to 
keep  in  repair  the  mansion  house   (except  the  glass  in   the 
windows  and  the  carriage  of  materials  for  repairs) ;  and  that  in 
case  of  repairs  wanted  on  the  roof  of  the  mansion  house,  if  Sir 
George,  his  heirs  and  assigns,  did  not  repair  the  same  within  3 
calendar  months  after  notice  in  writing  of  the  defect,  it  should 
be  lawful  for  J.  Benshaw,  his  executors  and  administrators,  to 
repair  the  same,  and  deduct  and  withhold  the  charges  thereof  out 
f  *307  ]      of  the  rent  reserved  and  *made  payable  to  the  said  Sir  Geo.  B., 
his  heirs  and  assigns.     The  lease  also,  after  reciting  that  the 
demised  premises  were  greatly  out  of  repair  when  the  lessee  first 
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entered;  so  that  it  would  cost  him  at  least  1,0002.  to  put  the  Doe. 
same  in  repair,  and  that  it  was  agreed  that  he  should  expend  bromlev, 
that  sum  accordingly  in  the  repairs ;  and  that  in  consideration  BErnso^i, 
thereof  Sir  George  Bromley  should  every  year  thenceforward 
during  his  life  at  the  request  and  charge  of  J.  Benshaw,  his 
executors,  &c.  execute  to  him  and  them  a  new  lease  of  the 
premises,  for  21  years,  to  commence  on  the  lOth  of  Oct.  pre- 
ceding, upon  the  same  rents,  conditions,  covenants,  and  provisos, 
as  in  this  lease :  and  reciting  that  Sir  George  Bromley  was  fully 
satisfied,  by  the  estimate  and  opinions  of  skilful  persons,  that 
the  lessee  had  expended  1,000{.  and  upwards  in  the  repairs : 
witnessed  that  in  consideration  of  the  premises,  Sir  George 
covenanted,  at  all  times  during  his  life,  at  the  request  and 
charge  of  J.  Benshaw,  his  executors  and  administrators,  to 
renew  the  lease  for  21  years  from  the  10th  of  Oct.  &c.  upon  and 
subject  to  the  same  rents,  covenants,  clauses,  conditions,  and 
provisos  as  in  the  present  lease  contained. 

The  case  then  found  that  the  rent  reserved  was  the  full  value 
of  the  premises  at  the  time  of  the  demise,  and  was  the  best  and 
most  approved  yearly  rent  that  could  be  reasonably  gotten  for 
the  same :  that  the  lease  contained  such  conditions,  covenants, 
and  restrictions,  as  are  generally  inserted  in  leases,  according  to 
the  usage  of  the  county  of  Nottingham :  that  a  counterpart  of 
the  lease  was  executed :  and  that  there  had  been  no  breach  of 
any  of  the  covenants  contained  in  it.     That  there  is  a  large 
farm-house  with    outbuildings,   and  two    dwelling    houses    or 
cottages  on  the  premises,  besides  the  capital  mansion  ^house      [  *30H  ] 
called  Owthorpe  Hall,  which  was  described  to  be  very  large,  and 
that  only  a  part  of  it  was  occupied  by  the  lessee.    If  the  plain- 
tiff were  entitled  to  recover,  the  verdict  was  to  be  entered  for 
him  :  otherwise,  the  verdict  for  the  defendants  was  to  stand. 

Copley,  for  the  plaintiff,  took  three  objections  to  the  lease  as 
not  authorized  by  the  power ;  first,  that  it  contained  a  clause  by 
which  in  effect  the  lessee  is  exempted  from  punishment  for  per- 
missive waste  in  the  mansion  house.  2ndly,  That  the  lessee  is 
exempted  from  the  payment  of  rent  to  the  extent  of  the  money 
laid  oat  by  him  in  the  repair  of  the  roof,  upon  default  of  such 
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i>oK,  repairs  made  by  the  lessor  tenant  for  life.  Srdly,  That  there  is 
Bbomlkt,  a  covenant  by  the  tenant  for  life  for  renewal,  which  is  prejudicial 
BcmsoK  ^^  ^®  remainder-man,  and  avoids  the  lease.  As  to  the  first,  the 
power  must  be  taken  to  refer  to  permissive  as  well  as  commissiye 
waste,  by  analogy  to  the  Statute  of  Marlebridge  as  explained  by 
Lord  Coke's  comment  t  on  the  word  faciant  in  that  statute,  and 
in  the  Statute  of  Gloucester,  c.  5. 

(Bayley,  J. :  The  restriction  on  the  power  of  leasing  here  is 
only  that  the  lease  shall  not  contain  any  clause  whereby  any 
power  shall  be  given  to  the  lessee  to  commit  waste,  or  exempting 
him  from  punishment  for  committing  it*) 

The  power  must  be  construed  strictly  according  to  the  legal 
sense  of  the  words:  and  if  any  part  of  the  demised  premises 
are  to  be  repaired  by  the  lessor,  so  far  it  operates  to  give  an 
exemption  to  the  lessee  from  the  punishment  of  permissive 
waste. 

(Lb  Blakc,  J. :  Does  not  the  argument  come  at  last  to  the 
quantum  or  sufficiency  of  the  rent  reserved  ?  If  the  tenant  be 
£  *309  ]  to  keep  the  premises  in  repair,  the  rent  is  so  *much  less :  if  the 
landlord  be  to  repair,  the  rent  is  the  greater.  It  was  a  question 
for  the  jury  at  the  trial,  whether,  taking  into  consideration  the 
repairs  to  be  made  by  the  landlord,  the  rent  reserved  were  the 
fair  rent.) 

2ndly,  At  any  rate  the  covenant  enabling  the  lessee  to  deduct 
the  charges  which  he  should  incur,  by  reason  of  the  non-repair 
by  the  landlord,  out  of  the  rent,  amounts  to  a  cesser  of  the  rent 
pro  tunto,  and  is  an  unusual  covenant  contrary  to  the  power. 
As  in  Doe  v.  Sandham,t  &  power  to  lease,  reserving  the  usual 
covenants,  was  held  not  to  warrant  a  lease  containing  a  proviso, 
that  in  case  the  premises  were  blown  down  or  burned,  the  lessor 
should  rebuild,  otherwise  the  rent  should  cease. 

(Baylet,  J. :  That  was  found  in  fact  by  the  jury  to  be  an 
unusual  covenant.) 

t  2  iMt.  145.  t  1  B.  E.  369  (1  T.  B.  70o), 
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3rdly,  The  covenant  for  renewal  avoids  the  lease:  it  operates  Doe, 
indirectly  upon  the  interest  of  the  remainder-man,  though  it  bbomlky, 
only  binds  the  tenant  for  life  directly.  The  lessee  would  not  of 
coarse  apply  for  a  renewal  unless  it  was  for  his  benefit ;  and  the 
remainder-man  loses  one  of  the  checks  which  in  general  operates 
in  his  favour  on  the  tenant  for  life  to  reserve  the  best  rent :  for 
the  tenant  for  life  may  for  fear  of  an  action  on  the  covenant  be 
induced  to  renew  at  less  than  the  best  rent  at  the  time  when 
such  renewal  is  applied  for  :  and  the  difficulty  upon  the 
remainder-man  of  proving  that  a  better  might  then  have  been 
had  is  enhanced  in  a  greater  degree  when  other  uncertain 
computations  are  to  be  taken  into  the  account,  than  if  the 
question  were  confined  to  the  mere  amount  of  the  gross  rent 
reserved. 

Reader,  contraf  was  stopped  by  the  C!ourt. 

Lord  Ellbnbobouoh,  Ch.  J. :  [  sio  ] 

The  third  is  the  only  objection  on  which  any  argument  could 
be  raised.  As  to  the  first,  the  power  stipulates  against  any 
clause  in  the  lease  whereby  any  authority  shall  be  given  to  the 
lessee  to  commit  waste,  &c. :  and  the  answer  to  that  objection  is, 
that  no  such  power  or  authority  is  given  to  the  lessee ;  nor  is  he 
thereby  exempted  from  the  punishment  for  committing  waste : 
for  the  burthen  of  repair  in  the  mansion  house  is  thrown  by  the 
lease  on  the  landlord ;  and  it  was  incumbent  on  the  plaintiff's 
counsel  to  have  shewn  that,  according  to  the  terms  of  the  power, 
no  such  burthen  could  have  been  thrown  on  the  landlord :  but 
that  is  not  prohibited,  and  therefore  the  argument  falls  to  the 
ground.  Next,  the  covenant  provides  that  if  repair  should  be 
wanted  on  the  roof  of  the  mansion,  which  the  landlord  took 
upon  himself,  and  he  did  not  repair  it,  the  tenant  might  make 
the  repair,  and  deduct  the  charge  out  of  the  rent  reserved  to  the 
lessor.  What  objection  can  there  be  to  provide  for  setting  off 
the  one  demand  against  the  other  ?  Then  as  to  the  covenant  for 
renewal ;  it  is  said  that  it  has  a  tendency  to  induce  the  lessor 
to  run  the  question  on  the  quantum  of  rent  reserved  very  closely ; 
for  if  he  renewed  at  the  end  of  twenty  years  from  the  first 
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i)oB,        granting  of  the  lease,  the  remainder-man  might  have  a  lease 

BkomIey,    fix^d  on  him  for  21  years  from  that  time,  reserving  less  than  the 

Bbttisok     ^®^*  ^®^^  which  could  then  have  been  reserved  :  but  the  answer 

is,  that  if  the  fact  were  so,  the  lease  would  be  void,  and  the 

remainder-man  might   bring  his    ejectment  and  recover    the 

premises. 

Per  Curiam  :  Postea  to  the  defendant. 


1810.       JACAUD  AND  GORDON  v.   FRENCH,  BURROWES, 
^^^-  AND  CANNING. 

[  317  ]  (12  East,  317—323.) 

A.  being  partner  with  B.  in  one  mercantile  house,  and  with  C.  in 
another ;  the  house  of  A.  and  B.  indorse  a  bill  of  exchange  to  the  house 
of  A.  and  C. ;  after  which  B.,  acting  for  the  house  of  A.  and  B.,  receirea 
securities  to  a  large  amount  from  the  drawer  of  the  bill,  upon  an  agree- 
ment by  B.,  that  the  bill  should  be  taken  up  and  liquidated  by  B.'s  house, 
and  if  not  paid  by  the  acceptors  when  due  should  be  returned  to  tlie 
drawer :  Held  that  the  securities  being  paid  and  the  money  received  by 

B.  in  satisfaction  of  the  bill,  A.  was  bound  by  this  act  of  his  partner  B., 
whether  in  fact  known  to  him  or  not  at  the  time,  not  only  in  respect  of 
his  partnership  interest  in  the  house  of  A.  and  B.,  but  also  individually 
in  other  respects ;  and  therefore  that  he  could  not  in  conjunction  with 

C,  his  partner  in  the  other  house,  maintain  an  action  as  indorsees  and 
holders  of  the  bill  against  the  acceptors,  after  such  satisfaction  received 
through  the  medium  of  and  by  agreement  with  B.  in  discharge  of  the 
same. 

The  plaintiffs  declared  in  assumpsit  for  the  amomit  of  a  bill 
of  exchange,  dated  Dublin,  7th  of  April,  1806,  drawn  by 
Farrell  &  Co.  upon,  and  accepted  by,  the  defendants  in  London, 
for  1,000{.  sterling,  payable  45  days  after  date,  to  the  order  of 
Farrell  &  Co.,  and  indorsed  by  them  to  Blair  and  Jacaud  of 
Dublin,  and  by  Blair  and  Jacaud  indorsed  to  the  plaintiffs.  At 
the  trial  before  Lord  EUenborough,  Ch.  J.  in  London,  a  verdict 
was  found  for  the  plaintiffs  for  1,198Z.  108.,  subject  to  the 
opinion  of  the  Court  on  the  following  case. 

The  plaintiff  Jacaud  was  a  partner  in  business  with  Blair  in 
Dublin,  in  April,  1806,  and  for  some  time  before,  and  until  after 
the  time  of  providing  for  the  payment  of  the  bill  in  question  by 
Farrell  &  Co.     The  business  was  carried  on  in  the  firm  of  Blair 
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and  Jacaud,  and  was  a  distinct  firm  from  that  of  the  plaintiffs 
carried  on  under  the  names  of  Jacaud  and  Gordon  in  London. 
The  firm  of  Jacaud  and  Gordon  shipped  goods,  effected  insur- 
ances, and  accepted  bills  for,  and  transacted  other  the  ^affairs  of, 
the  firm  of  Blair  and  Jacaud,  and  the  firm  of  Blair  and  Jacaud 
from  time  to  time  made  remittances  to  the  firm  of  Jacaud  and 
Gordon  of  London,  to  cover  or  answer  their  advances  and 
acceptances.  On  the  7th  of  April,  1806,  Blair  took  or  bought 
from  Farrell  of  Dublin  the  said  bill  of  exchange,  and  on  the  same 
day  the  house  of  Blair  and  Jacaud  indorsed  the  bill,  and 
remitted  it  to  the  plaintiffs  on  account  of  Blair  and  Jacaud  ;  at 
which  time  the  plaintiffs  were  under  acceptances  for  Blair  and 
Jacaud  to  the  amount  of  about  3,0002.  On  the  15th,  16th,  and 
23rd  days  of  May,  1806,  before  the  said  bill  fell  due,  Farrell 
lodged  with  and  paid  to  the  house  of  Blair  and  Jacaud  two  notes 
of  one  B.  O'Conner  for  6951,  Irish  currency,  and  also  the 
acceptances  and  notes  of  Farrell  &  Co.  for  880Z.  Irish,  for  the 
express  and  specific  purpose  of  liquidating  and  providing  in  the 
first  place  thereout,  for  the  due  payment  of  the  said  bill  of 
exchange,  and  to  take  up  and  satisfy  the  same,  and  for  in  part 
liquidating  another  bill  drawn  by  Farrell  &  Go.  on  the  defendant's 
house  for  1,000Z.,  also  purchased  by  the  house  of  Blair  and 
Jacaud  from  Farrell  &  Co.  It  was  agreed  and  understood 
between  Blair  on  the  part  of  the  house  of  Blair  and  Jacaud,  and 
Farrell  &  Co.,  that  in  case  the  said  bill  should  not  be  paid  when 
due,  it  should  be  returned  and  delivered  up  to  Farrell  &  Co. 
Lnmediately  on  the  said  notes  and  bills  being  so  paid  by 
Farrell  &  Co.  to  the  firm  of  Blair  and  Jacaud,  (viz.)  on  the  15th, 
16th,  and  23rd  of  May,  1806,  such  notes  and  bills  were  entered 
in  the  usual  way  in  the  books  of  account  of  the  house  of  Blair 
and  Jacaud,  and  were  immediately  credited  therein  to  the 
account  of  Farrell  &  Co. ;  which  books  were  at  that  time  under 
Jacaud's  care  in  the  house  where  he  resided,  and  he  was  in  the 
constant  habit  of  inspecting  the  same.  The  house  of  *Blair  and 
Jacaud  applied  to  their  own  use  the  notes  and  acceptances  so 
received  from  Farrell  &  Co.,  and  did  not  remit  the  same  or  any 
part  thereof  to  the  house  of  Jacaud  and  Gordon,  nor  did  they 
take  up  the  bill  of  exchange  now  sued  upon,  or  provide  for  the 
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Jaoaud      same,  or  give  any  notice  to  the  house  of  Jacaud  and  Gordon  of 

fbskcb      the  deposit  or  payment  so  made  by  Farrell  &  Go.    On  the  15th 

and  othci^   Qi  i^ay^  1806^  the  day  ^^  ^hjeh  FarreU  &  Co.  made  the  first 

payment  as  aforesaid  to  the  firm  of  Blair  and  Jacaud,  the  firm  of 
Blair  and  Jacaud  sent  a  letter  to  the  firm  of  Jacaud  and  Gordon 
in  London,  dated  Dublin,  15th  May,  1806 — ^in  which  they 
say, ''  In  consequence  of  a  communication  had  this  day  with  the 
drawers  of  the  bills  on  Messrs.  Bogle,  French,  &  Co.,  we  intend 
remitting  Messrs.  Andre  and  Son  to-morrow,  against  the  1,0001. 
falling  due  on  Monday,  and  we  will  then  let  the  bill  remain  in 
their  hands,  to  the  end  that  they  may  conform  to  whatever  is 
determined  on  for  the  liquidation  of  those  gentlemen's  affairs. 
We  thought  it  proper  to  make  this  communication  to  you :  it 
will  be  done  to-morrow :  and  in  a  day  or  two,  you  shall  be 
apprized  of  what  is  intended  regarding  the  other  1,0002.9  that  is, 
whether  it  will  be  done  in  the  same  way  or  by  some  other  house 
appointed  for  the  purpose,  &c.  This  arrangement  of  paying 
Bogle,  French,  &  Go.'s  bill  we  suppose  will  be  very  acceptable  to 
Mr.  Andre ;  as,  besides  being  remitted  against  the  bill,  it  will  be 
remaining  in  his  hands;  and  though  a  dead  letter,  will  be  a 
certain  security."  The  house  of  Blair  and  Jacaud,  on  the  27th 
of  May,  1806,  wrote  from  Dublin  to  the  house  of  Jacaud  and 
Gordon  in  London  another  letter,  in  which  they  state — "  As  yet 
we  have  not  received  any  abstract  from  Messrs.  Andre  and  Son, 
[  '*320  ]  who,  not  knowing,  paid  Messrs.  Thompsons'  bills  *due  last  monUi, 
are  now  more  than  covered  for  the  payments  of  this  month. 
Since  our  last  we  remitted  them  6502.  and  it  being  now  ascer- 
tained that  Messrs.  French  &  Co.  will  pay  in  full  and  at  no 
distant  period,  we  have  requested  Messrs.  Andre  to  draw  on  us 
for  1,000/.  holding  Messrs.  Farrell  &  Co.'s  acceptance,  to  the 
end  that  we  would  not  have  that  sum  locked  up  at  this  moment, 
which  we  do  not  foresee  they  can  have  any  objection  to ;  and  if 
the  other  1 ,0002.  is  not  returned,  we  have  to  beg  of  you  to  see 
Mr.  Canning  himself,  who  will  arrange  with  another  house  in 
London,  on  account  of  the  drawers  of  said  bill,  to  have  it 
returned.  This  we  understand  is  arranged  between  Mr.  Canning 
and  the  drawers;  and  a  Mr.  Metcalfe  of  the  London  house, 
whom  we  have  not  seen,  but  who  left  this  for  London  yesterday. 
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has  had  conversations  with  the  drawers  on  the  same  subject." 

These  letters  were  in  the  handwriting  of  Blair.     When  the 

letter  of  the  15th  of  May,  1806,  was  written  by  the  firm  of  Blair 

and  Jacand,  that  firm  had  received  from  Farrell  &  Co.  part  of 

the  acceptance  and  notes  before  mentioned  to  have  been  handed 

to  the  firm  of  Blair  and  Jacaud ;  and  when  the  letter  of  the  27th 

of  May,  1806,  was  sent  by  the  firm  of  Blair  and  Jacaud  the 

whole  of  the  acceptances  and  notes  so  lodged  by  Farrell  &  Co. 

were  received  by  the  firm  of  Blair  and  Jacaud  to  be  applied  in 

payment  of  the  bill  now  sued  upon,  and  in  part  payment  of  the 

other  bill  of  exchange  in  the  hands  of  Andre  and  Son.    The 

reason  why  Blair  and  the  firm  of  Blair  and  Jacaud  concealed  the 

fact  of  the  lodgement  and  receipt  of  the  said  bills  and  notes  by 

Farrell  &  Co.  proceeded  from  the  firm  of  Blair  and  Jacaud 

being  then  under  pecuniary  difficulties,  but  which  difficulties 

Blair   and  the    firm   of  Blair   and   Jacaud,   being    confident 

they  *  should    surmount,  that  firm  was    induced    to    conceal 

the  fact,   and  thereby  enable  itself  to  apply  the  notes  and 

acceptances  to  the  object  of  extricating  itself  from  such  its  then 

difficulties.      The  defendant    Canning,  in  answer  to  a  letter 

written  to  him  by  the  plaintiff  Gordon  on  the  8th  of  June,  1808, 

requesting  payment  to  the  amount  of  the  bill  in  question,  wrote 

to  the  plaintiff  Gordon  as  follows :  "  London,  8th  June,  1808. 

Mr.  Canning  presents  his  compliments  to  Mr.  Gordon,  and  in 

reply  to  his  note  of  this  date  shall  be  happy  to  see  him  on  the 

subject  of  it  in  the  presence  of  Mr.  French,  either  on  Friday  or 

Saturday  next,  if  it  is  agreeable  to  call  in  Broad-street ;   but 

Mr.  Canning  does  not  think  that  the  state  of  the  affairs  of  the 

late  firm  of  Bogle,  French,  &  Co.  will  admit  of  a  payment  of  the 

bill  alluded  to  being  made  within  the  period  mentioned  in 

Mr.  Gordon's  note."     If,  under  these  circumstances,  the  Court 

were  of  opinion  that  the  plaintiffs  were  entitled  to  recover,  the 

verdict  was  to  stand :  if  not,  a  nonsuit  was  to  be  entered. 


Jacaud 

Fbbwch 
and  Others, 
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Richardson,  for  the  plaintiffs,  argued  that  the  bill  of 
exchange  in  question,  (which  having  been  drawn  by  Farrell  &  Co. 
to  their  own  order,  and  by  them  indorsed  to  the  house  of  Blair 
and  Jacaud  of  Dublin,  was  by  the  latter  indorsed  to  the  plaintiffs 
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[  •322  ] 


[323] 


Jacaud  and  Gordon  of  London,  the  same  Jacaud  being  a  partner 
in  both  houses,)  was  not  satisfied  against  the  plaintiffs,  the 
band  fide  holders  now  and  at  the  time  of  the  transaction,  by  the 
agreement  made  and  executed  between  Farrell  &  Co.  the  drawers 
and  the  house  of  Blair  and  Jacaud  in  Dublin,  in  satisfaction  of 
that  bill :  and  this,  notwithstanding  *that  Jacaud,  the  partner  of 
and  co-plaintiff  with  Grordon,  was  also  the  partner  of  Blair,  by 
whom  the  agreement  with  Farrell  &  Co.  was  in  fact  made ;  it  in 
no  way  appearing  that  Jacaud,  whatever  opportunity  of  informa- 
tion he  might  have  had,  did  in  fact  know  of  that  arrangement ; 
and  no  communication  of  such  an  arrangement  having  ever  been 
made  to  the  plaintiffs'  house  of  Jacaud  and  Gordon,  or  their 
consent  to  it  obtained.  And  though  it  must  be  admitted  that 
the  acts  of  or  notice  to  one  partner  will,  with  regard  to  third 
persons,  bind  another,  though  unknown  to  that  other ;  yet  that 
is  only  so  far  as  the  partnership  concerns  are  affected,  and  does 
not  extend  to  bind  the  ignorant  partner  in  other  concerns  dehors 
that  partnership,  and  much  less  ought  it  to  be  carried  to  the 
extent  of  binding  other  innocent  persons  who  may  happen  to  be 
engaged  with  the  partner  so  impliedly  bound  in  disconnected 
concerns. 

(Lord  Ellenborouoh,  Ch.  J. :  It  would  not  be  so  for  criminal 
purposes ;  but  for  all  civil  purposes  must  not  Blair's  knowledge 
and  acts  be  taken  to  be  Jacaud's  knowledge  and  acts  ?) 

The  one  firm  has  an  interest  as  well  as  a  name  essentially 
distinct  from  the  other,  though  the  same  individual  is  one  of  the 
partners  in  both.  And  though  that  circumstance  might  prevent 
the  one  firm  from  maintaining  an  action  at  law,  or  setting  off  a 
debt,  against  the  other,  yet  that  proceeds  upon  mere  technical 
rules  peculiar  to  the  laws  of  this  country.  But  with  respect  to 
payments  and  dealings  with  third  persons,  there  is  no  such 
technical  rule,  nor  any  case,  which  precludes  the  Court  from 
considering  the  two  firms  so  composed,  such  as  they  really  are, 
entirely  distinct  in  interest  and  in  name. 

Lord  Ellenborouoh,  Ch.  J. : 

It  is  impossible  to  sever  the  individuality  of  the  person. 
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Jacaud,  being  a  partner  with  Blair,  must  be  considered  as 
having  together  with  Blair  received  money  from  the  drawers  to 
take  up  this  very  bill.  How  then  can  he,  because  he  is  also  a 
partner  with  Gordon  in  another  house,  be  permitted  to  con- 
travene his  own  act,  and  sue  upon  this  bill  which  has  been 
already  satisfied  as  to  him?  If  A.  and  B.,  partners,  receive 
money  to  apply  to  a  particular  purpose,  A.  and  C.  in  another 
partnership  could  never  be  permitted  to  contravene  the  receipt 
of  it  for  that  purpose  and  apply  it  to  another.  His  Lordship 
asked  whether  this  point  had  not  lately  come  before  the  Court 
in  a  former  case?  t 


Jacaud 

V. 

French 
and  Others. 


Grose,  J.  agreed  that  the  action  could  not  be  maintained. 
Le  Blanc,  J.  referred  to  Bolton  v.  Puller,  1  Bos.  &  P.  639.1 

Bayley,  J. : 

Jacaud  is  not  to  be  considered  as  a  bond  fide  holder  of  this  bill, 
because  he  has  in  effect,  by  the  act  of  his  partner  Blair,  received 
money  for  the  purpose  of  taking  it  up,  which  ought  to  have  been 
so  applied. 

Postea  to  the  defendants. 


Tindal  was  to  have  argued  for  the  defendants. 

**-  Qu,  9ed  vide  Swan  and  others  y.      East,  210]. 
Steele  and  others,   8  B.  H.  618  (7         }  4  B.  B.  723. 
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1810.       THE   KING  V.  SLR  A.  MACDONALD,  and  OraBM, 
""H^  Deyisebs  IK  Thust  tjnbee  the  Will  of  the  late 

[324]  DUKE  OF  BRIDGWATERt 

(12  East,  324—330.) 

A  poor's  rate  on  trnstees,  oocupiers  of  the  "Bochdale  canal  lock, 
tonnel,  dues,  or  rates*'  (vliich  dues  or  rates  are  only  other  names  for 
the  lock  rated  therewith),  is  good. 

This  was  an  appeal  against  a  poor's  rate  made  for  the  town- 
ship  of  Manchester,  which  was  confirmed  by  the  Sessions  on 
appeal,  subject  to  the  opinion  of  this  Court  on  a  case,  [the  offset  of 
which,  so  far  as  relates  to  the  principal  question  in  the  case,  was 
as  follows: — The  property  in  respect  of  which  the  appeal  was 
made  consisted  of  a  lock,  warehouse  and  wharves,  upon  the 

[  *325  ]  Bochdale  canal.  The  appellants  were  ^entitled  to  and  in  the 
receipt  of  the  tonnage,  in  respect  of  vessels  passing  through  the 
lock  under  an  Act  of  the  84th  Oeo.  III.  This  Act,  by  section  2, 
authorizes  the  Duke  of  Bridgwater,  his  heirs  and  assigns.  "  at 
his  and  their  own  expense,  to  build  a  proper  lock  upon  the  said 
Bochdale  canal,  at  or  near  Castle  Field,  &c.  and  all  neoessaiy 
works  thereto  belonging;  and  to  take  at  the  said  lock  for  his 
and  their  own  benefit "  (as  a  compensation  for  the  diminution  in 
the  profits  of  his  wharfage  on  his  canal  at  Manchester),  "the 
following  rates,  viz."  (and  then  it  gives  certain  rates  per  ton  for 
goods  carried  and  navigated  from  the  Bochdale  canal  into  the 
canal  belonging  to  the  Duke,  and  vice  versa)  ;  "  which  rates  shall 
be  payable  and  paid  at  or  near  the  said  lock  to  the  said  Duke, 
his  heirs  and  assigns,  and  shall  be  collected  by  such  person  as 
the  said  Duke,  &c.  shall  by  writing,  &c.  appoint  to  receive  the 
same."  The  lock  was  built  in  pursuance  of  the  Act  The 
tonnage  amounts  to  as  much  as  it  is  charged  at  in  the 
assessment.    The  appellants,  at  the  time  of  making  the  assees- 

[  *32r)  ]  ment,  were  and  still  are  in  the  occupation  of  the  lock  *and  of 
the  several  warehouses  and  wharfs  mentioned  therein ;  and  the 
same  are  of  the  value  assessed. 

« 

t  It  is  sormised  (doubtless  cor-  Nicholson,  p.  398,  pott,  had  been  at 
rectly)  by  Mr.  Castle  (Law  of  Bating,  least  prepared  before  this  jndgnient 
p.  203),  that  the  judgment  in  B,  y.      was  given. — ^E.  G. 
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The  question  having  been  argued,  the  judgment  of  the  Court    The  kiko 
was,  80  far  as  relates  to  the  only  question  now  of  importance,  sib  a.'mao- 

Lord  Ellenbobough,  Ch.  J. : 

*  *  The  question  stands  on  the  rateability  of  the  property  [  329  ] 
of  the  trustees.  The  case  states  that  they  are  the  occupiers  of 
the  lock  and  of  the  several  wharfs  and  warehouses  mentioned  in 
the  rate ;  and  it  is  not  disputed  that  the  property  rated  yields 
profit :  but  it  is  objected  that  they  are  rated  for  dues  or  rates, 
that  is,  for  the  tolls  payable  at  the  lock  under  the  Act  of 
Parliament ;  and  that  the  Court  have  held  tolls  not  to  be  rate- 
able. But  the  Court  have  only  said  that  tolls  are  not  rateable 
per  86,  but  only  when  connected  and  rated  conjunctively  with 
real  and  substantial  property,  situated  in  the  parish,  which,  as 
yielding  profit  there  by  means  of  the  tolls,  is  the  proper  subject 
*of  rating  within  the  Act  of  Elizabeth.  Now  here  the  lock  itself  [  *330  ] 
is  rated,  which  is  something  real  and  substantial,  locally  situated 
in  the  township,  and  producing  profit ;  and  the  addition  of  the 
dues  or  rates  is  merely  giving  other  names  for  the  same  thing. 
Theee  dues  or  rates  are  given  by  the  Act  of  Parliament  as  a 
compensation  to  the  Duke  of  Bridgewater  for  the  loss  of  his 
profits  of  certain  wharfs  adjoining  to  his  canal  at  Manchester ; 
which  wharfs  were  before  clearly  rateable  in  respect  of  those 
profits:  the  rates,  therefore,  made  payable  at  the  lock  were 
Bubstituted  as  a  compensation  for  and  in  lieu  of  the  wharfage 
before  enjoyed:  they  are  the  substituted  medium  of  profit 
arising,  as  the  Act  describes  it,  from  those  wharfs.  The  Court, 
therefore,  by  this  decision,  will  not  break  in  upon  that  which 
they  have  recently  decided,  that  tolls  per  se  and  when  not  mixed 
with  a  rate  upon  other  property,  which,  as  having  substance  and 
locality  within  the  parish,  is  properly  rateable  there,  are  not 
liable  to  be  rated. 

The  other  Judges  concurring, 

The  rate  and  order  of  Sessions  confirmed. 
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1810.  THE  KING  V.  JOHN  NICHOLSON.f 

May  23.  ,      „  ' 

JL  (12  East,  330—346.) 

[  330  ]  The  lessee  and  occupier  of  an  ancient  and  exclusiye  ferry  is  not  in 

respect  of  his  occupation  liable  to  be  rated  for  any  share  of  the  tolls  of 
such  ferry:  for  supposing  a  ferry  to  be  real  property,  it  is  not  such 
real  property  as  is  mentioned  in  the  stat.  43  £liz.  c.  2,  the  occupancy  of 
which  subjects  the  party  to  the  relief  of  the  poor  of  the  place.  And  all 
the  cases  where  parties  have  been  held  rateable  in  respect  of  the  occu- 
pancy or  receipt  of  tolls  (apart  from  the  question  of  inhabitancy)  have 
been  where  they  at  the  same  time  occupied  real  visible  property  con- 
nected with  such  tolls  in  the  place  where  they  were  rated. 

John  Nicholson  appealed  to  the  Sessions  against  a  rate  made 
for  the  relief  of  the  poor  of  the  township  of  Monkwearmouth- 
shore,  in  the  county  of  Durham,  whereby,  as  lessee  of  an 
[  ^^•'i  ]  ancient  ferry,  from  and  between  Sunderland  *near  the  sea,  in 
the  said  county,  and  Monkwearmouth-shore,  he  was  rated  for 
the  tolls  of  the  same.  The  Sessions  confirmed  the  rate,  subject 
to  the  opinion  of  this  Court  on  the  following  case  : 

The  appellant  Nicholson  is  an  inhabitant  of  and  lives  in 
Sunderland,  which  town  lies  close  to  the  sea,  at  the  mouth  of 
the  river  Wear,  which  divides  the  parish  of  Sunderland  from  the 
township  of  Monkwearmouth-shore,  on  the  north  side  of  the 
river,  maintaining  each  their  own  poor.  There  is  an  ancient 
ferry  for  horses,  goods,  and  passengers,  which  crosses  the  river 
from  Sunderland  to  Monkwearmouth-shore,  and  from  Monk- 
wearmouth-shore to  Sunderland.  This  ferry  until  1795  was 
leased  by  the  Ettrick  family  under  the  Bishop  of  Durham, 
when  it  was  purchased  by,  and  now  belongs  to,  the  commis- 
sioners of  Wearmouth  bridge;  and  the  ferry  and  the  tolls  thereof 
are  at  present  let  by  them  on  a  lease  for  three  years  from 
Martinmas,  1808,  to  the  appellant,  at  the  yearly  rent  of  350L 
There  are  two  large  boats,  which  keep  plying  all  the  day  to  and 
from  Sunderland  and  Monkwearmouth-shore,  and  which  are 
rowed  by  two  in  each  boat,  and  the  fare  or  toll  paid  for  a  person 
passing  in  the  ferry  is  a  halfpenny  each  way  ;  and  of  late  years 
for  convenience  it  has  been  accustomed  to  collect  the  money  of 
the  passengers  as  they  enter  the  boat  on  either  side  of  the  river, 
instead  of  when  they  go  out,  as  it  used  to  be  done  formerly ;  and 

t  R.  V.  NoHh  and  8<nUh  ShUlda  Ferry  Co.  (1852)  1  E.  &  B.  140,  22  L.  J. 
M.  C.  9. 
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one  boat  pats  off  from  one  side  of  the  water  when  they  see  Thb  Kixa 
the  other  put  off  from  the  opposite  side.  There  is  a  small  boat  nicholsox. 
also  goes  to  and  from  Sunderland  and  Monkwearmouth-shore 
daring  the  night ;  and  the  inhabitants  of  Monkwearmouth-shore, 
who  are  customed  as  after  mentioned,  pay  the  same  toll  or  fare 
of  a  halfpenny  as  persons  not  customed  do,  if  they  go  over  in 
this  night  boat.  The  respective  boats  when  not  used  have 
always  been  *locked  up  on  the  Sunderland  side  of  the  water,  [  •ssi  ] 
close  to  the  place  where  the  passengers  get  in  on  that  side. 
Previous  to  the  year  1710,  a  dispute  having  arisen  between 
Anthony  Ettrick,  Esq.  the  then  lessee  under  the  Bishop  of  this 
ferry,  and  Sir  Wm.  Williamson,  Bart.,  respecting  the  ferry 
landings  on  his  estate  in  the  township  of  Monkwearmouth-shore, 
and  the  ferry  dues  to  be  paid  by  his  tenants  in  Monkwearmouth- 
shore  for  passing  the  ferry,  it  was  referred  to  arbitration :  and 
by  an  award  dated  the  25th  March,  1710,  two  places  were  set  out 
by  the  arbitrators  for  the  ferry  landings  in  Monkwearmouth- 

« 

shore  ;  and  the  one  of  them,  which  is  called  the  High  Landing 
in  the  award,  is  the  place  where  the  ferry  now  lands,  and  has  for 
a  great  many  years  past.  And  the  ferry  dues  to  be  paid  by  his 
lessees  and  tenants  in  Monkwearmouth-shore  were  also  fixed  by 
the  arbitrators ;  namely,  a  cottage  2«.  6^.  and  a  dwelling-house 
5s.  for  one  year's  passage  of  the  lessee's  tenants  or  inhabitants  of 
each  cottage  or  house ;  and  the  ferry  was  to  land  from  thence- 
forth in  no  other  place  in  Monkwearmouth-shore  but  the  two 
places  set  out  by  the  arbitrators.  The  ferry  dues  settled  and 
ascertained  by  that  award  for  the  passage  in  the  ferry  boats  of 
the  lessees,  tenants,  and  the  inhabitants  of  the  cottages  and 
dwelling  houses  situate  in  Monkwearmouth-shore,  have  been 
paid  ever  since  to  the  tenant  or  occupier  of  the  ferry  for  the 
time,  and  are  reserved  and  confirmed  to  the  same  lessees, 
tenants,  and  inhabitants,  in  the  Act  passed  for  the  erection  of 
Wearmouth  bridge  in  1792,  and  amount  to  from  801.  to  lOOZ.  a 
year.  The  ferry  has  always  until  the  year  1802,  when  it  was  let 
to  one  Thomas  Wandless,  who  lived  in  Monkwearmouth-shore, 
been  let  to  persons  living  in  Sunderland,  and  been  rated  to  the 
poor  of  Sunderland  for  the  whole  of  the  tolls  or  ferry  dues :  and 
it  has  at  different  times  been  also  rated  to  the  poor  of  '^Monk-      [  *^^^  ] 
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Thb  KiMo  wearmouth-shore ;  but  nothing  was  ever  paid  to  that  township 
KicBouoK.  until  Wandless  took  the  ferry ;  when  the  parish  of  Sunderland 
having  raised  his  rate,  in  consequence  of  his  having  given  an 
additional  rent,  he  objected  to  pay,  on  the  ground  that  part  of 
the  tolls  of  the  ferry  arose  and  became  due  in  the  township  of 
Monkwearmouth-shore,  and  were  liable  to  be  rated  to  that 
township ;  and  the  township  of  Monkwearmouth-shore  having 
rated  him  for  a  part,  he  appealed  against  the  Sunderland  rate, 
on  the  ground  before  mentioned,  to  the  Sessions  at  Durham  in 
July,  1806,  when  the  point  was  abandoned  by  the  respondents, 
and  Wandless's  rate  to  Sunderland  was  amended,  and  reduced  to 
half  of  the  tolls  of  the  ferry;  and  the  ferry  has  since  been 
continued  to  be  rated  to  Monkwearmouth-shore  for  one  half  of 
the  tolls  or  ferry  dues,  including  one  half  of  the  custom  money, 
and  for  the  other  half  thereof,  including  the  remaining  half  of 
the  custom  money,  to  Sunderland.  The  number  of  passengers 
from  Sunderland  to  Monkwearmouth-shore  are  about  the  same 
as  from  Monkwearmouth-shore  to  Sunderland.  The  place  where 
the  ferry  lands  in  Monkwearmouth-shore  is  of  little  or  no  value 
of  itself,  in  case  it  was  not  used  for  the  ferry  landing.  No  ques- 
tion arose  in  this  case  as  to  the  quantum,  for  it  was  admitted  that 
the  appellant  was  properly  rated  in  the  township  of  Monkwear- 
mouth-shore as  to  quantum,  in  case  he  is  rateable  there  at  aU  for 
any  part  of  the  tolls  or  fees  arising  or  received  from  or  in  respect 
of  the  ferry  boats.  The  Sessions  being  of  opinion  that  he  was 
rateable  for  a  moiety  of  all  such  tolls  or  fares,  including  one 
moiety  of  the  custom  money  aforesaid,  confirmed  the  rate. 

This  case  was  now  argued  by  Holroyd,  in  support  of  the 
order  of  Sessions  establishing  the  rateability  of  the  appellant  for 
[  •^i  ]  the  profits  of  the  ferry,  and  by  HuUock  against  it :  and  *as  the 
case  of  Williams  v.  JoneSy  next  reported,  t  which  was  argued  in 
the  last  Term,  and  stood  over  for  consideration  till  the  argu- 
ment in  this  case  had  been  heard,  involved  the  same  general 
question,  I  have  collected  together  in  this  place  all  the  leading 
arguments  and  authorities  adduced  by  the  respective  counsel  for 
and  against  the  rateability  of  this  species  of  property. 
In  affirmance  of  the  rate  it  was  urged  that  a  ferry  was  real 

t  Foit,  411  (12  East,  346). 
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property ;  an  incorporeal  hereditament  within  the  parish  ;  local 
in  its  very  nature,  and  having  locality  assigned  to  it  by  law : 
demandable  in  a  pracipe  qtiod  reddat,^  in  counting  upon  which  it 
mast  be  claimed  as  *situated  in  such  a  parish,  &c. :  an  assizel 


The  Kino 

V. 

Nicholson. 


[  *335  ] 


t  No  authority  was  cited  for  this. 
Quiere  what  of  realty  is  in  fact  to  be 
rendered  upon  the  demand  of  a  ferry 
in  such  a  writ  ?   In  SaviJle's  Bep.  1 1 , 
it  is  indeed  said  to  hare  been  holden 
in  the  Exchequer  Chamber,  an.  23 
Eliz.  that  a  ferry  is  in  respect  of  the 
landing  place,  and  not  of  the  water, 
and  that  the  land  on  both  sides  ought 
to  belong  to  the  owner  of  tke  ferry. 
And  it  is  not  conceivable  how  any 
ferry  could  have  originated  by  priyate 
authority  without  the  assent  of  the 
owners  of  the  land  on  each  side: 
except  perhaps  where  the  landing  on 
both  sides  was  in  a  common  high- 
way, where  the  licence  of  the  Crown 
would  be   presumed.    In  Juxon  y. 
Thoruhill,  Cro.  Car.  132  [S.  C.  1  Rol. 
Afor.  464],  the  King's  licence  to  the 
plaintiff  to  fix  locks  on  the  riyer 
Ouse,  which   is   a  common  public 
riyer,  for  the  easier  nayigation  of  it, 
taking   reasonable   toll,    was    only 
sustained    because    the   locks  were 
upon  the  plaintiff's  own  land.    Yet 
it  does  not  follow  that  the  owner  of 
the  ferry  should  haye  the  property 
of  the  soil  on  either  side;  for  the 
landowners  upon  a  public  riyer  may 
haye  granted  to  the  Hcensee  of  the 
Xing  (where  the  dominion  of  the 
banks  was  not  in  the  King  himself) 
liberty  to  land  passengers,  &c.  from 
his  ferry-boat,  and  to  moor  the  boat 
to  the  shore.    So  ancient  gates  upon 
highways  are  intended  to  haye  been 
by  licence    of  the  King  IJamea  y. 
Haytrardy   Cro.   Car.    185],    or    the 
right  to  haye  such  gates  may  haye 
been   reseryed  when  the  land  was 
first  granted  by  the  owner  for  the 
purpose    of   a   highway.     In   Les 
Tennes  de  la  Ley,  338,  a  ferry  is 
explained  to  be  **  A  liberty  by  pi-e- 
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scription  or  the  King's  grant  to  haye 
a  boat  for  passage  upon  a  great 
stream  for  carriage  of  horses  and 
men  for  reasonable  toll."  And  in 
Cunuen  y.  SalkeJd,  7  R.  R.  615  (3 
East,  638—544,  5),  Lord  Ellek- 
BOBOUQH,  Ch.  J.  said,  ''  If  the  lord  of 
a  manor  haye  a  grant  of  a  market 
within  a  certain  place,  though  he 
haye  at  one  time  appointed  it  in  one 
situation,  he  may  certainly  remoye 
it  afterwards  to  another  within  the 
place  named  in  his  grant,  &c.  The 
right  of  remoyal  is  incident  to  his 
grant,  if  he  be  not  tied  down  to  a 
particular  spot  by  the  terms  of  it." 

X  This  seems  to  be  by  force  of  the 
stat.  West.  2,  13  Ed.  I.  c.  25.  Be- 
fore that  statute  the  writ  of  assize  of 
noyel  diBseisin  de  lihero  ienemerito  lay 
only  of  things  of  which  a  praecipe 
quod  reddat  lay  at  common  law. 
[There  was,  howeyer,  another  writ  of 
assize  at  common  law,  for  common 
of  pasture;  though  it  was  doubted 
whether  before  that  statute  an  assize 
lay  of  other  commons,  for  which  the 
proper  remedy  was  by  a  Quod  per^ 
miUatl  8  Bep.  46,  47 ;  2  Inst.  409 
— 12.  But  that  statute  extended 
the  remedy  by  assize  to  yarious, 
perhaps  to  all  cases  of  profits  ap~ 
jtrender  in  a  place  certain  in  which 
the  party  had  a  freehold  or  interest 
for  term  of  life :  amongst  other  pro- 
fits, those  of  toll  and  passage  ai'e 
named  in  the  statute;  and  pdsaagium, 
says  Lord  Coke,  **  is  properly  a  ferry 
for  the  passage  of  men  and  cattle  oyer 
a  water,  for  which  the  owner  has  a 
toll :  for  if  a  man  haye  passage  in  the 
yessel  of  another  to  the  church  or  else- 
where, it  is  not  any  profit,  but'an  ease- 
ment, whereof  no  assize  lies,  as  is 
adjudged  in  31  Ed.  III.  Ass.  44,"  &c. 

D  D 
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Thb  Kiko    clearly  lies  for  it :  the  owner  may  prescribe  for  it,  and  have  a 
NicHOLBOK.   seisin  in  fee  of  it.    Considered  as  a  franchise,  it  is  a  real 
franchise,  the  exercise  of  which   is  necessarily  confined  to  a 
certain  place.    One  of  the  landing  places  is  within  the  township, 
to  which  the  defendant  is  rated,  and  a  moiety  of  the  tolls 
becomes  due  and  is  collected  there.     There  is  no  distinction  in 
principle  between  the  tolls  of  a  ferry  and  those  of  a  market  or 
canal :  the  former  were  held  rateable  in  the  case  of  the  corpora- 
tion of  Wickham,t  confirmed  in  Atkins  v.  Davis  J  and  in  the 
Staffordshire  and  Wcrrcestershire   Canal  case,§  the  proprietors, 
who  were  empowered  by  Act  of  Parliament  to  take  so  much  per 
mile  per  ton,  for  all  goods  carried  along  the  canal,  were  not  only 
held  rateable  for  their  lands,  wharfs,  &c.  and  other  real  property 
in  the  occupation  of  their  servants,  but  also  for  the  tolls  which 
became  due  in  the  several  parishes  on  the  line  of  the  canal 
where    the    different  voyages    ended;    though  for  their    own 
convenience  the  Company  were  authorized  to  collect  the  tolls 
where  they  pleased,  and   did  in  fact  collect  them   in  other 
t  •336  ]      parishes.    *Part  of  the  rate  there  was  specifically  on  the  tolls  and 
duties  arising  from  the  navigation  on  the  canal,  due  at  Lower 
Mitton;  the  case  was  argued  as  a  rate  on  tolls  contradistin- 
guished from  land,  &c.  and  decided  on  the  ground  of  the  tolls,  as 
such,  being  rateable  in  the  parish  where  they  became  due,  as 
arising  and  becoming  visible  property  there.     The  like  decision 
upon  the  same  principle  had  before  been  made  in  The  King  v. 
Page.^^ 

(Lord  Ellenborough,  Ch.  J. :  In  those  cases  the  question  did 

not  turn  so  much  on  the  rateability  of  the  property,  considered 

merely  as  tolls,  as  on  the  proper  place  where  they  were  to  be 

rated ;  for  in  all  these  cases  the  tolls  were  in  respect  of  the  land 

and  soil  of  the  canal  which  was  vested  in  the  proprietors.    Li 

general  the  rate  has  been  imposed  on  some  real  property  in  the 

parish  out  of  which  the  tolls  arose,  as  on  the  sluice  in  The  King 

V.  Cardington,^  and  in  the  Salters^  Load  sluice  case.tt 

t  3  Keb.  640,  and  1  Freem,  419.  ||  2  B.  B.  454  (4  T.  R.  543). 

t  Gald.  328,  333,  338;  $ed  vide  ih.  %  Gowp.  581. 

332.  tt  4  T.  B,  730. 
5  4  B.  B.  683  (8  T.  B.  340). 
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Bayley,  J. :  All  the  cases  of  tolls  held  rateable  have  been     The  Kino 
where  the  tolls  arose  out  of  the  use  of  land.)  '   Nicholson. 

Yet  in  Atkins  v.  Davis, \  Buller,  J.,  speaking  of  the  case  of  The 

King  v.  Cardington,  said,  that  Palmer,  who  was  there  rated  in 

respect  of  the  tolls,  had  no  property  either  in  the  soil  or  in  the 

water,  but  had  merely  a  power  of  erecting  sluices  and  taking 

tolls.     Neither  was  the  soil  of  the  Aire  and  Galder  rivers  vested 

in  the  undertakers  of  the  navigation,  yet  in  their  easel  the  tolls 

and  duties  of  the  navigation,  which  they  were  authorized  to 

collect  by  Act  of  Parliament,  were  held  rateable  (apart  from  the 

lands,  wharfs,  &c.  in  their  own  occupation,)  in  the  two  parishes 

where  the  collection  was  made  in  *respect  of  the  whole  line  of      t  *337 1 

the  navigation,  which  ran  through  several  intervening  parishes. 

So  in  the  case  of  the  Leeds  and  Liverpool  canal,  §  the  company 

were  rated  specifically  for  their  tolls  of  the  navigation  as  well  as 

for  their  warehouse  and  land. 

(Lord  Ellenborough,  Ch.  J. :  The  undertakers  of  the  Aire 
and  Calder  navigation  had  I  believe  real  property  in  the  parishes 
where  the  tolls  were  collected  ;  and  the  rate  was  upon  the  tolls 
conjoined  with  that  property,  which  property  was  rendered  so 
much  more  productive  by  reason  of  the  tolls  collected  there.  So 
in  the  Leeds  and  Liverpool  case  it  was  a  conjunctive  rating.  The 
tolls  were  held  rateable  for  the  canal  within  the  parish.  But  is 
there  any  case  of  rating  tolls  where  the  owners  had  no  land  or 
visible  property  in  the  parish  ? ) 

In  every  case  where  tolls  have  been  rated  as  well  as  land,  the 
Order  of  Sessions  confirming  both  conjunctively  ought  to  have 
been  quashed  instead  of  being  confirmed,  if  the  Court  had  not 
considered  that  both  were  rateable. 

(Lord  Ellenborough,  Ch.  J. :  The  great  difficulty  is  to  bring 
the  case  within  the  words  of  the  stat.  43  Eliz.  c.  2,  conferring 

t  Cald.  326,   and  viiU  ibid.  335,  speaks  of  ability  in  general,  and  docs 

S.  P.  by  WiLLES,  J.    That  was  the  not  specify,  like  the  stat.  43  Eliz. 

case  of   the  London  Bridge  water  any  particular  taxable  objects. 

works,  rated  in  discharge  of  damages  {  1  B.  E.  579  (2  T.  B.  660). 

reooTered  under  the  Biot  Act,  which  §  5  East,  325. 
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Thb  Kino    the  authority.    The  party  rated  must  be  either  an  inhabitant  of 

Nicholson,    t^®  parish,  or  he  must  be  an  occupier  of  one  or  other  of  the 

descriptions  of  property  mentioned  in  the  statute:  and  within 

which  does  this  appellant  come  ?    The  case  states  him  to  be  in 

fact  an  inhabitant  of  another  place.) 

He  may  be  considered  as  an  occupier  of  land  in  respect  of  the  use 
which  he  has  of  the  water  which  covers  the  land,  and  is  part  of 
the  realty.  The  word  "  lands  "  is  used  in  the  statute  as  the  nomen 
geucralissimum  for  every  species  of  real  property,  incorporeal  as 
[  •338  ]  well  as  corporeal :  "  all  lands,  and  all  real  property,  are  rateable 
to  the  poor,"  *said  Lord  Mansfield  in  Rex  v.  Gardner  A  At  all 
events  he  may  be  considered  as  an  inhabitant  of  the  township 
within  Lord  Coke's  t  extended  signification  of  that  word  in  his 
construction  of  the  Statute  of  Bridges,  as  comprehending  all 
who  have  lands  and  tenements  in  possession,  though  living  in  a 
foreign  county.  In  like  manner  the  stat.  43  Eliz.  may  be  taken 
to  include  every  person  occupying  any  species  of  property,  or 
exercising  any  local  franchise  producing  profit  to  him  within  the 
township ;  for  this  forms  part  of  his  ability  there.  A  lessee  of 
tithes,  though  he  do  not  reside  within  the  parish,  is  certainly 
rateable.  This  is  not  the  case  of  a  mere  easement,  but  the 
party  has  an  interest  in  the  place.  The  tolls  of  a  lighthouse 
were  held  in  a  late  case§  not  to  be  rateable,  because  neither 
the  ships  in  respect  of  which  the  tolls  became  due  were  within 
the  parish,  nor  were  the  tolls  received  there :  that  case,  therefore, 
does  not  conclude  the  present. 

Against  the  rateability  of  tolls,  it  was  contended  that  the 
question  was  one  of  strict  construction  upon  the  words  of  the 
stat.  43  Eliz.  c.  2,  by  which  alone  the  power  of  rating  to  the 
relief  of  the  poor  was  given.  The  statute  directs  the  nec^sary 
sums  to  be  gathered  out  of  the  parish  according  to  its  ability 
by  taxation  of  every  inhabitant,  &c.  and  of  every  occupier  of 
lands,  &c.  and  no  man  can  bo  rated  except  as  an  inhabitant  or 
occupier.;.     Here  the  case  negatives  that  the  apijellant  was  an 

t  Cowp.  84.  (12  East,  46). 

I  2  Inst.  702.  II  By  Lord  Mansfeeld,  in  R^jr  v. 

§  Rex  V.   Tt/nemoiitJt,  ante,  p.  328       Gardner,  Cowp.  83. 
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inhabitant  of  this  township  ;  and  the  only  question  which  can  be     The  King 
made  is,  whether  he  were  an  occupier  of  lands.  Nicholson. 

(Lord  Ellenborough,  Ch.  J.  asked  whether  the  counsel  were 
aware  *of  any  case  where  the  word  inhabitant  in  the  statute  of       C  *339  ] 
Elizabeth  had  been  held  to  mean  any  other  than  resident :  and 
was  answered  that  there  was  no  such  case :  that  the  question  was 
raised  in  the  Liverpool  and  Hull  cases.!) 

In  eveiy  case  where  a  rate  in  respect  of  personal  property  has 
been  established,  the  party  rated  has  appeared  to  be  an  actual 
inhabitant  of  the  place.  It  is  argued  that  the  word  ''  lands  " 
includes  all  real  property,  and  that  a  ferry  is  real  property ;  but  no 
authority  has  been  cited  for  that  position :  no  instance  has  been 
shewn  of  an  ejectment  brought  for  a  ferry,  or  of  a  puecipe  quod 
Ttddat  lying  for  it.  But  however  that  may  be,  that  is  not  the 
criterion  for  its  rateability.  The  rule  was  laid  down  in  The  King  v. 
AndoreVjl  and  has  been  long  established,  and  lately  recognized  in 
ii'r  V.  St.  John  Maddermarket  in  Norwich, §  that  a  person  is  only 
rateable  for  his  local  visible  property  within  the  parish :  the 
property  must  be  visible  and  tangible  to  make  it  the  subject  of 
occupation.  When,  therefore,  this  is  argued  to  be  an  incorporeal 
hereditament,  it  does  not  follow,  nor  is  there  any  authority  to 
shew,  that  a  person  is  rateable  for  an  incorporeal  hereditament 
in  the  place  where  he  does  not  reside.  The  specific  mention  of 
tithes  in  the  statute  bears  against  the  argument,  and  shews  that 
without  such  express  mention  the  owner  would  not  have  been 
rateable  for  that  species  of  property  under  the  general  word 
"lands";  and  expressio  unius  est  exclusio  alteriiis.  This  is  a 
rate  on  the  tolls  of  a  ferry,  in  other  words,  upon  the  profits 
made  by  the  manual  labour  of  working  the  ferry  boats ;  that  is 
upon  the  freight  of  the  boats  ;  and  that  too  in  a  *place  where  f  *^*^  1 
the  owner  does  not  reside,  and  where  the  boats  are  not  ke^^t. 
And  though  if  he  were  an  inhabitant  of  the  township  the  ferry 
boats  of  which  such  profit  was  made  might  furnish  a  local 
visible  criterion  of  the  party's  ability,  yet  in  no  other  character 

t  H.  38  Geo.  III. ,  B.  B.  Vide  8  East,  %  Cowp.  565. 

455,  «.,aiid457,  M.,  andft(/«perLAW-  §  6  East,  186,  7,  and  vide  Rex  v. 

KENCE,  J.  in  Itex  v.  Jones ,  ibid.  462.       Jonea,  8  East,  461. 
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The  Kino  could  he  be  rated  for  such  profit.  The  right  of  conveying 
Nicholson,  persons  from  the  one  side  of  the  highway  to  the  other  is  a  mere 
franchise  or  privilege :  the  right  of  landing  on  the  soil  of  the 
highway  is  common  to  all  the  King's  subjects  alike:  so  far, 
therefore,  from  the  owner  of  the  ferry  having  any  interest  in  the 
soil  itself,  he  has  not  even  the  exclusive  right  to  the  use  of  it. 
Other  boats  may  land  there,  though  they  may  not  carry 
passengers  or  cattle  for  hire. 

(Lord  Ellbnborough,  Ch.  J. :  The  owner  of  the  ferry  may  be 
said,  perhaps,  to  have  a  right  to  make  a  special  use  of  the 
highway ;  but  he  cannot  be  said  to  have  the  occupation  of  the 
highway.) 

It  is  merely  toll  thorough,  which  is  taken  for  passing  over  the 
highway,  in  consideration  of  repair  or  other  benefit  done  by  the 
owner  of  the  toll,  but  without  any  interest  or  claim  in  the  soil ; 
and  not  a  toll  traverse,  which  originates  in  the  liberty  given  to 
pass  over  the  owner's  soil.t  In  JoUiffe's  case|  the  grantee  of  a 
way-leave,  which  is  a  mere  easement,  was  held  not  to  be  rateable 
for  it :  and  a  ferry  is  no  more  than  a  public  easement.  All  the 
cases  of  rating  in  respect  of  real  occupancy  have  been  where  the 
subject-matter  was  corporeal  visible  property  in  the  parish, 
whatever  the  form  of  the  rate  may  have  been.  In  the  case  of 
[  *34i  ]  the  market  toll  of  Wickam,§  the  corporation  *were  probably  the 
owners  of  the  soil.  In  the  other  cases,;,  where  tolls  have  been 
rated,  the  persons  have  been  rated  for  them  conjunctively  with 
tangible  real  property,  out  of  the  use  of  which  they  arose,  such 
as  sluices,  towing-paths,  engines,  boats,  wharfs,  warehouses, 
canals,  and  the  like :  but  in  Ilex  v.  Rehon\%  and  Rex  v. 
TyncmonthjW  the  tolls  of  a  lighthouse  were  held  not  to  be 

t  Vide  Lord  Pelham  v.  Pirlcersgill^  Rex  v.  Salterns  Load  5/«tcf,  4  T.  R. 

1  R.  R.  ^48  (1  T.  R.  660),  where  this  730 ;  Bex  v.  Page,   2   R.  R   454    (4 

subject  is  fully  discussed.  T.  R.  543) ;   Bex  t.  The  Mayor,  d-*-, 

X  1  R.  R.  437  (2  T.  R.  90).  of  London,   4  T.  R.  21 ;   Bex  v.  St, 

§  3  Keb.  540,  and   1  Freem.  419.  Nicholas,  Gloucester,  Cald.  262 ;  and 

Vide  Bex  v.  Gardner,  Cowp.  79,  a  /?rtc  y. ^oj/^r,  1  R.R. 375  (IT. R. 721). 

corporation  may,  by  its  officers  or  If  1  Oonst's  Bott,  115.    [The  Laws 

servants,  be  an  inhabitant  or  occu-  relating  to  the  Poor.    By  E.  Bolt, 

pier  within  the  statute  43  Eliz.  Fourth  ed.  by  F.  Const.  8vo.  180O.] 

II  Bex  v.  Carditigion,   Cowp.  581 ;  ft  Ante,  p.  328  (12  East,  46). 
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rateable,  whatever  the  light-house  itself  might  have  been  under  Thk  Krsa 
different  circumstances.  Turnpikes  are  said  not  to  be  rateable  nicholsok. 
on  account  of  the  application  of  the  tolls  to  public  purposes ;  but 
though  they  were  private  property,  the  occupier  would  only  be 
rateable  for  the  turnpike-house,  and  not  for  the  tolls  eo  nomine. 
And  in  the  case  of  the  sluice,  being  fixed  to  the  freehold,  it  could 
be  no  other  than  real  property ;  capable  therefore  of  occupation,t 
and  the  occupier  of  which  had  such  exclusive  possession  of  it  as 
would  have  enabled  him  to  maintain  trespass. 

Lord  Ellenborouoh,  Ch.  J. : 

There  was  a  case  of  Williams  v.  Jones  I  argued  in  the  last 
Term,  which  in  principle  is  the  same  as  the  present,  and  will  be 
governed  by  it,  unless  the  Court  should  hereafter  see  any  special 
ground  on  which  to  distinguish  it.  The  rate  is  here  imposed  on 
the  tolls  merely  of  the  ferry ;  and  the  question  is,  Whether  the 
proprietor  of  the  ferry,  who  is  not  an  inhabitant  of  the  township 
in  which  he  is  rated,  be  liable  *to  be  rated  for  such  tolls  received  [  *342  ] 
by  him  there  ?  And  this  being  a  question  upon  the  construction 
of  the  stat.  48  Eliz.  c.  2,  it  is  material  to  look  to  the  words  of  it. 
By  that  statute  the  parish  officers,  by  consent  of  two  justices  of 
peace,  are  directed  to  raise  a  competent  sum  for  the  relief  of  the 
poor  by  taxation  of  "  every  inhabitant,  parson,  vicar,  and  other, 
and  of  every  occupier  of  lands,  houses,  tithes  impropriate,  pro- 
priatlons  of  tithes,  coal-mines,  or  saleable  underwoods  in  the 
said  parish."  Now  tolls  do  not  come  within  any  one  specifica- 
tion of  occupancy  described  by  the  statute :  they  are  not  lands, 
nor  houses,  &c.  If,  therefore,  the  owner  be  taxable  for  them  at 
all,  it  must  be  as  an  inhabitant  of  the  parish  out  of  which  they 
arise  :  but  there  is  no  case  in  which  the  word  "  inhabitant  "  in 
that  statute  has  been  held  to  mean  any  other  than  a  resident 
within  the  parish.  In  the  cases  which  have  occurred  of  rating 
in  respect  of  personal  property,  such  as  The  King  v.  Liverpool^ 
and  The  King  v.  CollisoUy  which  are  mentioned  in  The  King  v. 
Jones, %  residence  was  considered  necessary  to  constitute  inhabi- 

t  Keference  was  made  to  the  stats,      and  weirs  upon  the  Thames. 
6  &   7  Wm.  III.  c.  16,  to  prevent         1  See  the  next  case,  2>05<,  p.  411. 
exactions  of  the  occupiers  of  locks  §  Vide  8  East,  451,  5,  7. 
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The  Kiva    tancy.    But  we  are  reminded  of  cases  where  tolls  arising  from 
Nicholson,    navigable  canals,  to  which  the  tolls  of  a  ferry  are  assimilated, 
have  been  held  rateable,  without  any  reference  to  the  question 
of  inhabitancy :  and  the  Wickham  case  is  much  relied  on,  where 
a  corporation  was  held  rateable  for  market-tolls  :  but  they  were 
the  lords  of  the  soil  where  the  market  was  held,  in  respect  of 
which  they  were  rated  for  the  tolls.    In  the  case  of  The  King  v. 
Cardington  t  the  rate  was  specifically  upon  the  sluices,  on  that 
which  was  local  and  visible  property,  and  producing  profit  within 
[  *343  ]      the  parish ;  and  all  the  cases  where  *tolls  have  been  held  to  be 
rateable,  when  they  are  examined,  will  be  found  to  have  pro- 
ceeded on  that  ground.    It  was  so  in  the  case  of  the  Staffitrd- 
shire  and  Worcestershire  Canal :  J  the  company  were  there  rated 
for  ''their  basins,  towing-paths,  and  that  part  of  their  canal 
and  the  locks  lying  within  Lower  Mitton,  and  for  the  tolls  and 
duties  arising  therefrom  due  at  Lower  Mitton.     There  could  \>e 
no  doubt  that  the  basins,  towing-paths,  canal  and  locks,  were 
local  visible  property  there,  and  the  tolls  and  duties  arising 
therefrom,  classed  and  connected  as  they  are  with  the  local 
visible  property  rated,  were  considered  as  resulting  from  that 
local  and  visible  property.     In  all  these  cases  the  tolls  have 
arisen  from  the  use  of  the  canal,  which  is  local  and  visible, 
being  part  of  the  land  itself,  lying  within  the  parish  where  the 
tolls   have   been    rated.      But   there  is    no    case    where  tolls 
detached  altogether  from  local  real  proi)erty  have  been  held  to  be 
rateable  per  se.     When,  therefore,  we  are  called  upon  to  decide 
such  a  question  for  the  first  time,  I  am  always  disposed  to  go  to 
the  fountain-head,  which  is  the  Act  of  the  43  Eliz. ;  and  looking 
at  the  words  of  that  Act,  I  do  not  find  any  of  them  which  extend 
to  rate  any  person  not  being  an  inhabitant  of  the  place,  nor  the 
occupier  of  any  of  the  specific  kinds  of  property  mentioned  in 
the  Act.     And  not  finding  any  description  in  the  statute  which 
applies  to  the  case  of  this  appellant,  I  cannot  hold  him  to  be 
rateable  for  these  tolls. 

Grose,  J.  declared  himself  of  the  same  opinion  for  the  reasons 
given  by  his  Lordship,  which  he  thought  it  unnecessary  to  repeat. 

t  Cowp.  681.  t  4  E.  R.  683  (8  T.  R  340). 
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Le  Blanc,  J. :  The  King 

r. 

The  appellant  is  rated  specifically  as  the  lessee  of  the  ferry  for  Nicholson. 
half  of  the  tolls  or  ferry-dues  in  the  township  of  Monkwearmouth-  C  344  ] 
shore ;  and  it  is  found  that  he  is  an  inhabitant  of  and  lives  in 
Sunderland :  and]  it  is  not  stated  that  he  is  the  occupier  of  any 
property  in  Monkwearmouth-shore :  and  that  brings  it  to  the 
simple  question,  whether  a  person  residing  out  of  the  township 
be  rateable  there  for  the  tolls  of  a  ferry,  which  tolls  arise  and 
l)ecome  due  to  him  for  carrying  passengers  and  cattle  from  the 
one  shore  to  the  other,  one  of  which  lies  in  the  township.  The 
origin  of  his  rateability,  if  it  exist  at  all,  must  be  sought  for  in 
the  stat.  43  Eliz.,  which  does  not  extend  in  terms  to  this  case. 
At  the  same  time  if  the  words  of  it  had  received  so  extended  a 
construction  as  to  include  this  case  in  the  various  decisions 
which  have  taken  place  upon  the  rating  of  the  proprietors  of 
canal  navigations,  I  should  have  been  disposed  to  adhere  to  the 
settled  course  of  construction.  But  this  point  not  having  been 
decided  in  those  cases,  I  cannot,  upon  reverting  to  the  words  of 
the  statute,  consider  the  appellant  as  coming  within  any  of 
the  descriptions  of  persons  rateable  there  given.  It  is  contended 
that  he  is  an  inhabitant  of  the  township  within  the  meaning  of 
the  Act,  and  that  he  is  also  within  it  as  an  occupier  of  real 
property.  Now  when  the  word  inhabitant  is  used  as  well  as 
occupier,  I  must  consider  that  by  the  former  was  meant  a 
person  who  was  resident  in  the  place ;  for  one  might  occupy 
without  being  resident,  and  the  statute  meant  to  include  both  : 
but  this  appellant  is  found  to  have  been  resident  in  Sunderland, 
and  in  that  sense  is  not  an  inhabitant  of  Monkwearmouth-shore. 
Then,  as  to  his  occupation  of  real  property  in  the  latter  town- 
ship ;  if  this  ferry  and  the  tolls  be  real  property,  still  the  appel- 
lant is  *not  the  occupier  of  such  real  property  as  is  mentioned  [  ♦aio  ] 
in  the  Act  of  Parliament.  But  they  are  compared  to  the  tolls 
of  a  canal,  which  it  is  said  have  been  held  to  be  rateable  property 
within  the  statute :  it  will  be  seen,  however,  upon  examination, 
that  in  all  those  cases  the  parties  claiming  the  tolls  for  which 
they  were  rated  had  an  interest  in  some  local  and  visible  pro- 
perty within  the  parish  connected  with  their  interest  in  the 
tolls ;  as  where  they  were  made  payable  at  their  own  wharfs  or 
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The  Kiko  warehouses,  where  the  goods  carried  on  the  canal  were  received 
NiCHOLsoK.  ^^  deposited ;  or  in  respect  of  the  line  of  canal  by  which  they 
were  carried  passing  through  the  parish  where  the  tolls  were 
rated.  The  case  of  the  owner  of  the  packet-boats  t  comes  very 
near  to  that  of  a  person  who  has  an  exclusive  right  of  carrying  pas- 
sengers and  goods  in  a  ferry-boat ;  but  the  packet  owner  was  only 
held  to  be  rateable  for  his  profits  in  the  parish  where  he  resided, 
and  where  the  boats  were  kept,  and  produced  the  profit  to  him ; 
and  he  was  considered  not  to  be  rateable  in  any  other  place  to 
which  the  boats  sailed  where  he  was  not  resident.  The  appel- 
lant, therefore,  is  not  rateable  for  this  property  within  the  words 
of  the  statute,  or  the  decided  cases  upon  it,  either  as  an  inhabi- 
tant, or  as  an  occupier. 

Bayley,  J. : 

This  person  is  neither  an  inhabitant  of  the  township  within 
the  meaning  of  the  statute,  nor  an  occupier  of  any  of  the  species 
of  property  mentioned  in  it :  and  when  we  are  called  upon  to 
put  a  construction  on  the  Act  for  the  first  time,  we  ought  to 
abide  by  the  words  of  it.     In  a  statute  which  mentions  "  inhabi- 
tant "  as  well  as  '*  occupier,"  inhabitant  must  mean  resident, 
[  •346  ]      otherwise  *it  would  for  this  purpose  mean  the  same  as  occupier. 
But  the  appellant  is  said  to  be  an  occupier  of  the  tolls,  and  that 
tolls  have  been  held  rateable  eo  nomine  in  several  cases  :  but  in  all 
those  cases  it  will  be  found  that  the  persons  rated  were   the 
occupiers  of  lands  within  the  place,  in  respect  of  which  the  tolls 
in  the  whole  or  in  part  were  payable.     In  The  King  v.  Cardinfj- 
ton  the  party  was  rated  for  the  sluice  of  which   he  was  the 
occupier,  which  sluice  was  real  property.    In  the  case  of  canal 
tolls,  the  proprietors  rated  were  the  occupiers  of  the  canals ;  and 
canals  are  real  property :  they  are  land  applied  to  a  particolar 
purpose,  and  the  tolls  are  the  profits  arising  from  that  use  of  the 
land,  and  are  given  to  the  proprietors  as  a  compensation  for 
the  use  of  it  in  that  manner.    Here  the  appellant  was  not  an 
inhabitant  of  Monkwearmouth-shore,  and  he  was  not  an  occupier 
there  of  any  real  property,  for  which  he  was  rateable. 

Order  of  Sessions  quashed. 
t  Hex  v.  Jones,  8  East,  4ol. 
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WILLIAMS,  Executrix  of  HUGH  WILLIAMS,   v.        isio. 

JONES  AND  HUGHES.  ^— ^* 

(12  East,  34e— 350.)  [  346  ] 

The  owner  of  a  ferry  residing  in  a  different  parish,  but  taking  the 
profits  of  the  ferry  on  the  Bi>ot  by  his  servants  and  agents,  is  not  rate- 
able for  such  tolls  in  the  parish  where  they  were  so  collected,  and  where 
one  of  the  termini  of  the  ferry  was  situated,  and  on  which  shore  the 
ferry-boats  were  secured  by  means  of  a  post  in  the  ground;  the  soil 
itaelf  at  the  landing-places  being  the  King's  common  highway ;  and  the 
owner  of  the  ferry  haying  no  property  in,  or  exclusiye  possession  of  it. 

The  plaintiff  brought  a  writ  of  error  to  reverse  a  judgment 

given  against  her  testator  in  the  Court  of  Great  Session  of 

Anglesey,  in   an  action  of    trespass  by  Hugh  Williams,   the 

plaintiff's  testator,  against  Jones  and  Hughes,  for  taking  his 

ferry-boat  on  the  2nd  of  June,  1806,  at  Beaumaris,  *in  the      [  *3*7  ] 

county  of  Anglesey,  and  selling  the  same,  and  converting  the 

money  arising  therefrom  to  their  own  use.    The  defendants 

pleaded  not  guilty,  and  also   two  several    justifications;   the 

substance  of  which  was,  that  the  supposed  trespass  was  done 

by  ithem  in  executing  a  warrant  of  distress  duly  issued  after  / 

summons,  &c.  by  two  justices  of  the  peace  for  the  county  of 

Anglesey,  against  the  said  Hugh  Williams  for  non-payment  by 

him  of  a  rate  made  for  the  relief  of  the  poor  of  the  parish  of 

Llandysilio  in  the  said  county,  in  which  rate  he  was  assessed  as 

proprietor  and  occupier  of  Porthacthwy  ferry  in  that  parish,  in 

the  sum  of  lOf.  13«. ;  and  the  payment  of  which  was  first  duly 

demanded  of  and  refused  by  him.     The  plaintiffs  below  replied 

that  the  defendants  of  their  own  wrong,  and  without  the  cause 

by  them  alleged,  committed  the  trespass  complained  of ;  and  on 

issue  joined,  a  special  verdict  was  found,  stating  in  substance  : 

That  Hugh  Williams  was  the  proprietor  of  Porthacthwy  ferry, 
and  of  the  tolls  thereof ;  the  same  being  an  ancient  ferry  for 
the  conveyance  of  persons,  cattle,  and  carriages,  in  boats  across 
an  arm  of  the  sea,  called  the  Straits  of  Menai,  or  the  river 
Menai,  from  the  county  of  Carnarvon  to  the  county  of  Anglesey, 
and  i-ice  versa  :  and  the  King's  highway  from  London  to  Holy- 
head leads  to  and  from  the  said  arm  of  the  sea,  within  the 
limits  of  the  ferry.    For  many  years  past  there  have  been  and 
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WiLLiAHs  now  are  five  landing-places  in  the  parish  of  Llandjsilio  in 
Jones.  Anglesey,  used  by  the  ferry-boats  on  landing  from  the  opposite 
shore ;  which  landing-places  have,  within  four  years  before  the 
making  of  the  rate  in  question,  been  repaired  and  improved  by 
Mr.  Williams,  the  proprietor  of  the  ferry  :  and  for  divers  years 
last  past  there  hath  been  and  now  is  a  post  fixed  in  the  ground 
[  *US  ]  at  one  *of  the  landing-places,  to  which  post  the  ferry-boats  have 
been  and  are  usually  moored  when  lying  on  the  Anglesey  side. 
The  said  arm  of  the  sea  is  open  at  one  end  to  the  bay  of 
Carnarvon,  and  at  the  other  end  to  the  Irish  Sea,  and  is  navig- 
able for  all  the  King's  subjects :  and  they  have  always  of  right 
landed  at  the  several  landing-places  at  their  pleasure  ;  and  the 
proprietor  of  the  ferry  never  had  nor  hath  the  sole  or  exclusive 
use  of  the  said  landing-places,  or  either  of  them ;  but  has  the 
sole  and  exclusive  right  and  privilege  of  conveying  by  his  boats 
persons,  cattle,  and  carriages,  for  hire,  from  a  part  of  the  said 
King's  highway  lying  in  the  parish  of  Bangor,  in  the  county  of 
Carnarvon,  to  another  part  of  the  said  King's  highway,  lying  in 
the  parish  of  Llandysilio  in  Anglesey,  and  vice  versa .  During 
all  the  time  aforesaid  the '  ferry-boats  have  been  worked  and 
navigated  by  the  proprietor's  servants,  hired  and  paid  by  the 
day  ;  and  the  tolls  and  hire  due  and  payable  for  such  conveyance 
from  the  county  of  Carnarvon  to  the  county  of  Anglesey  have 
been  in  fact  paid  to  his  servants  for  the  use  of  the  proprietor  of 
the  ferry,  sometimes  upon  the  said  arm  of  the  sea,  a  little 
before  the  arrival  of  the  boats  at  the  landing-places,  and  some- 
times in  the  boats  at  the  landing-places,  and  at  other  times  upon 
the  landing-places  in  the  parish  of  Llandysilio,  after  the  persons 
paying  the  same  have  landed.  And  the  proprietor's  servants 
have  from  time  to  time  paid  over  the  tolls  and  hire  so  received 
by  them  to  his  agent,  residing  in  part  of  a  dwelling-house, 
whereof  Hugh  Williams  is  seised  in  fee,  in  the  parish  of  Llandy- 
silio, of  which  house  one  T.  B.  is  tenant,  and  has  continually 
been  rated  in  his  own  name  to  the  relief  of  the  poor  of  the  said 
parish  of  Llandysilio,  and  has  paid  the  rates  assessed  upon 
him.  *  ♦  ♦ 
[  330  ]  This  case  was  argued  in  the  last  Term  by  Abbott  for  the  plaintiff, 

and  by  Barnes  for  the  defendants.     The  general   argument^ 
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urged  by  them  for  and  against  the  rateability  of  this  species  of  Williams 
property  have,  to  avoid  repetition,  been  interwoven  with  those  jones. 
urged  by  the  counsel  in  the  last  case,  which  was  decided  imme- 
diately before  this.  Some  additional  observation  was  made  in 
this  ease  upon  the  circumstance  of  the  post  driven  into  the 
soil,  to  which  the  ferry  boats  were  sometimes  made  fast  on  the 
Llandysilio  shore ;  but  the  Court  considered  that  this  did  not 
essentially  vary  the  present  question  :  for  the  owner  of  the  ferry 
was  not  found  to  have  any  property  in  the  soil  of  the  highway ; 
and  supposing  that  he  had  a  right  to  make  such  a  special  use  of 
the  highway  for  the  purpose  of  securing  his  ferry  boats,  that  did 
not  make  him  the  occupier  of  the  highway ;  nor  gave  him  any 
exclusive  possession  of  it ;  not  could  he  maintain  trespass  for 
any  injury  done  to  the  soil  at  the  landing-places,  which  were 
common  to  all  the  King's  subjects  to  land  and  pass  upon.  And 
now,  after  the  judgment  in  the  former  case  had  been  delivered. 

Lord  Ellenborough,  Ch.  J.  declared  the  opinion  of  the  Court, 
that  the  decision  of  this  case  necessarily  followed  that  of  the 
other,  the  question  in  both  being  substantially  the  same ;  and 
therefore  they  reversed  the  judgment  of  the  Court  below. 

Judgment  reversed. 


VINCElJfT,   OxE,   &c.  V.   SLAYMAKEE.  isia 

(12  East,  372—380.)  MayU. 

A  party  in  a  cause  having  clianged  his  attorney  in  the  progress  of  it,  r  3^2  1 
a  Judge's  order  was  afterwards  obtained  by  the  second  attorney  for  the 
deliTery  of  a  bill  signed  by  the  first  attorney  under  the  stat.  2  Geo.  II. 
c.  23,  8.  23,  t  which  delivery  was  accordingly  made  to  the  second 
attorney  in  the  cause:  held  that  this  was  a  sufficient  delivery  to  the 
party  to  be  charged  therewith,  within  the  words  and  meaning  of  that 
statute,  so  as  to  enable  the  first  attorney  to  bring  his  action  against  the 
client  for  the  amount  of  such  bill. 

This  defendant  in  the  year  1808  had  employed  the  plaintiff 
as  his  attorney  in  an  action  brought  by  him  against  Hearn  and 

t  See  now  6  &  7  Yict.  c.  73,  s.  37,  which  is,  so  far  as  relates  to  the  point 
in  quetation^  identical. — H.  C. 
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YiKGENT,  another,  and  in  the  progress  of  that  cause  the  now  defendant 
one^&c,  changed  his  attorney,  and  employed  Messrs.  Rogers,  his  present 
Slatxakeb.  attomies ;  and  thereupon  a  Judge's  order  was  obtained,  entitled 
'*  Slaymaker  v.  Heani,  and  another ;  "  whereby,  "  Upon  hearing 
the  attornies  or  agents  on  both  sides,  and  by  consent,  it  was 
ordered  that  Mr.  Vincent,  the  plaintiff's  late  attorney,  should 
deliver  to  Messrs.  Rogers,  the  plaintiff's  then  present  attomies, 
on  or  before  the  next  day  of  Hilary  Term,  a  bill  signed  of  his 
fees  and  disbursements  in  this  and  all  other  causes  and  matters 
wherein  he  hath  been  concerned  for  the  said  plaintiff.  Dated 
8th  Dec.  1808."  A  bill  was  accordingly  signed  and  delivered 
by  Mr.  Vincent  to  Messrs.  Rogers :  And  afterwards  the  present 
action  having  been  brought  to  recover  the  amount  of  that  bill, 
objection  was  taken  at  the  trial  before  Lord  EUenborough,  Ch.  J. 
at  Westminster,  that  the  bill  was  not  proved  to  have  been 
**  delivered  to  the  party  to  be  charged  therewith,  or  left  for  him 
at  his  dwelling-house  or  last  place  of  abode,"  as  is  expressly 
required  by  the  stat.  2  Geo.  II.  c.  23,  s.  23,  one  month  or  more 
before  the  action  commenced.  To  which  it  was  answered  that 
a  delivery  to  the  attorney  of  the  party  of  any  thing  within  the 
scope  of  his  authority  in  the  cause  is  the  same  as  a  delivery  to 
the  party  himself.  But  his  Lordship  thought  that  however  the 
attorney  of  a  party  in  a  cause  was  for  general  purposes,  connected 
with  the  subject-matter  of  the  cause,  to  be  considered  the  same 
[  •373  ]  ♦as  the  party  himself ;  yet  that  as  the  statute  expressly  required 
the  delivery  to  be  made  to  the  party  to  be  charged  with  the 
demand,  the  delivery  which  had  been  made  to  his  attorney  in 
this  case  was  not  a  literal  compliance  with  the  Act.  And  he 
said  that  he  was  fearful  to  depart  in  such  a  case  from  the  letter 
of  the  Act,  not  knowing  how  far  implied  deliverances  might  be 
carried  beyond  the  meaning  of  the  Legislature.  He  therefore 
directed  a  nonsuit ;  which  was  afterwards  moved  to  be  set  aside, 
in  order  to  take  the  opinion  of  the  Court  upon  the  construction 
of  the  statute,  whether  the  delivery  of  the  bill  to  the  client's 
then  attorney  under  the  Judge's  order  were  a  delivery  to  the 
client  himself  within  the  meaning  of  the  Act. 

[After  argument :] 
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• 

Lord  Ellenborouoh,  Ch.  J. :  Visokkt, 

one,  &c., 

The  question  here  is,  Whether  the  Act  of  Parliament  has  not  «. 

Slatmakeh. 
annexed  as  a  condition  to  the  bringing  of  this  action  by  an 

attorney  against  his  client  for  the  recovery  of  his  fees  and 
charges,  that  his  bill  shall  have  been  delivered  a  month  before 
the  action  brought  to  the  party  (himself)  to  be  charged  there- 
with, or  left  at  his  dwelling-house  or  last  place  of  abode  ?    And 
I  believe  I  am  so  unfortunate  as  to  differ  from  my  brothers  upon 
the  construction  of  the  Act,  which  diminishes  my  confidence 
in  the  opinion  I  had  formed  upon  it.    It  strikes  me  that  the 
object  of  requiring  such  a  delivery  was  that  the  bill  should  be 
drawn  under  the  client's  own  vigilant  observation:   and  this 
was  required  not  for  the  purpose  of  protecting  the  attorney 
making  the  delivery,  but  the  party  to  whom  the  delivery  was 
to  be  made:  and  that  is  an  answer  to  the  argument  drawn 
from  the  sufficiency  of  a  delivery  made  by  the  attorney's  clerk 
or  agent,  in  respect  of  which  the  words  of  the  statute  will  admit 
of  a  larger  interpretation  than  where  it  speaks  of  the  delivery 
to  the  party  who  was  meant  to  be  protected.    Now  here  the  bill 
had  been  delivered  under  a  Judge's  order  in  another  cause  to 
the  party's  attorney  in  that  cause ;  and  for  the  purposes  of  that 
suit  the  party  must  *be  taken  to  have  reposed  his  confidence      [  *376  ] 
in  his  attorney  for  all  matters  arising  within  the  scope  of  his 
employment  after  he  was  constituted  such  attorney  :  but  it  does 
not  appear  that  he  had  extended  his  confidence  further  to  all 
his  former  business.    It  sometimes  happens  that  a  person  is 
general    attorney  for  a  mercantile  house  in  the  city,   while 
another  person  acts  as  their  particular  attorney  for  a  particular 
purpose ;  as  in  an  action  upon  a  certain  policy :  in  such  a  case 
how  could  notice  to  the  particular  attorney  bind  his  client  for 
general  purposes  out  of  the  particular  suit  for  which  he  was 
retained.     The  client  might  only  have  desired  to  have  his  former 
attorney's  bill  in  the  particular  cause  then  in  progress,  and  the 
new  attorney  might  without  his  client's  authority  or  knowledge 
have  taken  out  a  Judge's  order  in  larger  terms,  comprehending 
all  former  business  which  the  first  attorney  had  conducted  for 
his  client;  and  this  is  delivered  to  the  new  attorney:  how  is 
that  notice  to  the  client  for  general  purposes  not  connected  with 


416  1810.    K.  B.    12  EAST,  376—377.  .b-e. 

TntcENT,  that  suit  ?  Every  man,  it  is  true,  is  liable  civiliter  for  the  acts 
9.  *'  of  his  attorney,  though  not  known  to  him ;  but  that  is  only  to 
Blaymakeb.  jjjg  extent  of  the  attorney's  authority.  The  Act  meant  to  guard 
the  client  against  collusion;  for  otherwise  the  two  attomies 
might  collude  to  avoid  the  taxation  of  the  bill  by  these  means. 
I  do  not  therefore  consider  that  all  the  beneficial  purposes  of  the 
Act  will  be  secured  by  letting  in  such  a  constructive  delivery  as 
was  set  up  in  this  case. 

Grose,  J. : 

I  leant  at  first  to  my  Lord's  construction  of  the  Act ;  thinking 
that  if  one  part  of  the  clause  was  construed  strictly,  all  the 
words  of  it  ought  to  be  so  construed,  and  that  there  must  be 
a  x^ersonal  delivery  of  the  bill  to  the  client :  but  upon  further 
[  *377  I  consideration  I  think  *that  all  that  the  Legislature  meant  to 
require  was,  that  a  month  at  least  before  the  action  brought  the 
bill  should  be  delivered  by  the  attorney  or  his  agent  to  the  client 
or  his  agent;  so  that  the  client  might  have  reasonable  notice 
of  the  demand,  to  have  the  bill  taxed,  or  advise  with  others  upon 
it.  And  if  the  attorney  to  whom  the  bill  was  delivered  under 
the  Judge's  order  in  this  case  did  not  communicate  it  to  his 
client,  the  client  would  have  his  remedy  by  action  against  the 
attorney  to  recover  damages  for  what  he  had  suffered  by  the 
neglect.  I  think  therefore  that  the  maxim  does  apply  in  this 
case,  qui  haret  in  litterd  lueret  in  cortice ;  and  that  the  Legisla- 
ture, by  requiring  a  delivery  of  the  bill  to  the  party,  meant  no 
more  than  that  he  should  have  reasonable  notice  of  its  contents ; 
leaving  it  to  the  construction  of  law,  as  in  other  cases,  what 
should  be  deemed  a  delivery  to  him  for  the  purpose  of  notice. 

Le  Blanc,  J. : 

It  appears  to  me  that  this  delivery  of  the  plaintiff's  bill  to 
the  attorney  of  the  party  at  the  time  is  a  delivery  to  the  party 
within  the  meaning  of  the  Act.  The  strong  argument  against 
it  is  founded  on  the  literal  meaning  of  the  Act,  requiring  thiit 
no  attorney  shall  commence  any  action  for  the  recovery  of  any 
fees,  &c.,  until  one  month  or  more  after  he  shall  have  delivere<l 
unto  the  party  to  be  charged  therewith,  or  left  for  him  at  bi^ 


V. 

Slatmaker. 
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dwelling  house  or  last  place  of  abode,  a  bill  of  such  fees,  &c.      Vincent, 

But  in  construing  these  words  we  must  look  to  the  object  of  the  '    " 

Act,  which  was  not  to  put  an  attorney  in  a  more  difficult  situation 

than  any  other  person,  in  respect  to  the  manner  in  which  such 

delivery  should  be  made,  by  confining  him  to  make  a  personal 

deUvery  of  the  bill  to  his  client,  or  otherwise  to  leave  it  *at  his     [  *378  1 

dwelling-house ;  but  the  object  was  to  give  proper  notice  of  the 

demand  to  the  client ;  and  as  the  nature  of  the  business  done, 

and  the  charges  for  doing  it,  could  more  properly  be  judged  of 

by  the  officers  of  the  court  than  by  the  party  himself,  to  enable 

him,  before  he  could  be  sued  for  the  amount,  to  have  the  bill 

taxed,  and  to  give  him  an  opportunity  of  putting  it  into  the 

hands  of  some  professional  man  for  that  purpose.    Now  here 

the  defendant  having  changed  his  attorney  in  the  progress  of  a 

former  action  brought  by  him  against  other  parties,  a  Judge's 

order  for  the  delivery  of  the  plaintifiTs  bill  was  applied  for  and 

obtained  by  his  present  attorney,  who  had  been  his  former 

attorney;    which  bill  was  accordingly  delivered  to  his  then 

attorney ;  and  the  question  is.  Whether  such  a  delivery  to  the 

attorney  of  the  defendant  be  not  in  construction  of  law  a  delivery 

to  himself  ?  and  I  think  it  is.    If  the  defendant  had  sent  a  note 

to  the  plaintiff  by  another  person  desiring  him  to  deliver  his 

bill  to  the  bearer,  a  delivery  to  that  person  must,  I  conceive, 

have  been  deemed  sufficient :  for  if  a  man  who  is  entitled  to 

receive  a  certain  thing  puts  another  in  his  place  for  the  purpose 

of  receiving  it,  it  is  a  waiver  of  the  personal  delivery  contemplated 

to  be  made  to  himself.    Then  it  is  the  same  thing  here  where 

the  delivery  has  been  made  to  the  person  whom  he  had  appointed 

to  be  his  attorney  in  the  conduct  of  the  cause  in  the  place  of  the 

plaintiff  whom  he  had  dismissed.    The  force  of  the  argument 

here   is,    that  the  new  attorney  might   have  been  appointed 

attorney  for  a  particular  purpose,  but  not  for  general  purposes, 

and  he  might  have  done  this  unknown  to  his  client,  and  might 

not  have  put  the  bill  in  a  course  of  taxation,  by  which  the 

defendant  will  have  been  deprived  of  the  benefit  of  the  Act: 

but  I  think  the  answer  is,  that  when  *the  defendant  constituted      [  •37u  ] 

him    his    attorney,   it  was  for  all  the  proper  purposes  of  an 

ttomey  so  constituted  ;  and  his  attorney  obtaining  the  Judge's 

B.B. ^VOL.  XI.  B    B 
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YiNcvirr,  order  must  be  taken  to  have  been  for  the  purpose  of  enabling 
°%,  ■'  his  client  to  have  the  bill  taxed ;  for  the  order  is  to  deliver  a 
6LATMAKEB.  Ujjjj  sigucd,  that  is,  in  order  that  the  attorney  might  be  bound 
by  it ;  and  when  delivered,  the  party  may  get  an  order  for  taxing 
it.  Then  shall  the  attorney  be  bound  by  this  deUvery  so  obtained 
under  a  Judge's  order,  and  the  client  be  enabled  to  have  it 
taxed  ?  and  shall  not  the  attorney  have  the  benefit  of  it  as  a 
bill  delivered  against  the  client  ?  Then  suppose  the  client  had, 
as  he  must  have  done,  after  the  order  to  tax  the  bill,  entered 
into  an  undertaking  in  the  Master's  books  to  pay  so  much  as 
should  appear  due  on  the  taxation ;  could  he,  after  having  so 
recognized,  by  signing  the  book,  the  act  of  his  attorney  in 
procuring  the  bill  to  be  delivered,  have  objected  that  it  was 
not  delivered  to  him?  It  appears  therefore  to  me,  that  the 
client,  having  appointed  his  attorney,  has  put  him  in  his  place 
for  this  purpose,  and  has  thereby  dispensed  with  that  delivery 
to  himself  which  the  Act  would  otherwise  have  required. 

Bayley,  J. : 

On  the  best  consideration  I  can  give  the  question,  but  feeling 
nevertheless  the  weight  of  my  Lord's  reasons,  I  think  the 
delivery  of  the  bill  to  the  client's  attorney  in  the  cause  was 
sufficient.  The  Act  does  not  say  that  the  delivery  shall  be  to 
the  client  in  person,  but  leaves  that  at  large  according  to  what 
shall  be  deemed  a  delivery  to  the  party  in  point  of  law;  and 
then  by  the  general  rule  of  law,  a  delivery  to  an  agent  authorized 
to  receive  it  is  a  delivery  to  the  party  himself.  The  attorney 
[  •380  ]  is  indeed  the  person  to  whom  the  bill  would  be  *regularlr 
delivered  for  this  purpose.  The  object  of  requiring  the  delivery 
is  to  have  the  bill  taxed,  and  therefore  the  party  would  naturally 
employ  an  attorney  for  the  purpose.  If  such  a  delivery  was  not 
sufficient  to  enable  the  attorney  to  maintain  an  action  for  his 
bill,  he  would  have  a  fair  right  when  an  order  was  taken  out  to 
compel  a  delivery  of  it,  to  have  such  order  restrained  to  a  delivery 
to  the  party  himself;  for  he  might  well  object  to  making  a 
delivery  which  would  be  good  against  himself,  but  not  available 
as  a  delivery  for  any  purpose  in  his  favour.  It  is  said  that  the 
defendant  might  not  know  that  Rogers,  his  attorney,  took  oat 
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any  order  for  this  purpose :  but  the  client  must  be  taken  to  be     Vikcent, 
cognizant  for  civil  purposes  of  every  step  taken  by  his  attorney  V.    ' 

in  the  cause ;  and  if  a  delivery  to  a  special  agent  would  suffice,  Slaymakeb. 
then  a  delivery  under  a  Judge's  order  to  the  attorney,  who  is 
the  party's  agent  in  the  cause  for  all  matters  within  the  scope 
of  his  employment  as  attorney,  is  primd  facie  evidence,  at  least, 
that  the  attorney  was  authorized  to  take  out  such  order  by  his 
client,  and  throws  it  upon  the  client  to  shew  that  his  attorney 
had  no  such  authority. 

Rule  absolute. 


£  E  2 
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^810.^  DAVIDSON  V.   GWTNNE. 

Jfay2o.  ^^^  ^^^  381—398.) 

r  381  ]  Where  the  master  of  a  yessel  covenanted  with  the  freighter  {inUr 

a/ia),  that  the  Teasel  should  proceed  with  the  first  convoy  from  England 
for  Spain  and  Portugal,  or  either,  as  he  should  he  directed  by  the 
freighter  or  his  agents,  and  there  make  a  right  and  true  delivery  of  tho 
cargo  agreeahly  to  the  bills  of  lading  signed  for  the  same ;  and  so  take 
in  a  home  cargo,  and  return  and  make  a  right  and  true  delivery  thereof 
at  London,  &c.  In  consideration  whereof,  and  of  everything  above 
mentioned,  the  freighter  covenanted  {inter  alia)  to  load  the  vessel  out 
and  homo,  and  pay  certain  freight  per  ton  per  month,  part  before,  and 
the  remainder  on  the  right  and  true  delivery  of  the  homeward  cargo  at 
London:  held, 

1.  That  the  freighter  having  first  ordered  the  master  to  proceed  to 
Lisbon,  in  consequence  of  which  the  master  had  taken  in  goods  and 
signed  bills  of  lading  for  that  port,  could  not  afterwards  countermand 
that  order,  and  order  him  to  proceed  to  Gibraltar,  without  first  recalling 
the  bills  of  lading,  or  at  least  tendering  sufficient  indemnity  to  the 
master  against  the  consequence  of  his  liability  thereon. 

2.  But,  supposing  the  freighter  had  such  a  power,  yet  his  supercargo 
and  agent,  who  was  on  board  the  vessel,  had  the  like  authority  in  the 
absence  of  his  principal,  even  before  the  vessel  sailed  from  this  country, 
to  alter  again  tiie  destination  to  Lisbon. 

3.  That  the  master  having  proceeded  with  the  outward  cargo  to 
Lisbon  under  the  first  order,  and  brought  home  a  return  cargo,  and 
delivered  the  same  to  the  freighter  at  London,  was  entitled  to  his  freight 
for  that  voyage,  though  he  had  not  sailed  with  the  first  convoy :  the 
sailing  with  the  first  convoy  not  being  a  condition  precedent  to  his 
recovering  freight  for  the  voyage  actually  performed  under  the  first 
order,  but  a  distinct  covenant,  for  the  breach  of  which  he  was  liable  in 

damages.f 

4.  And  he  was  entitied  to  recover  such  freight  as  upon  a  right  and 
true  delivery  of  the  cargo,  agreeably  to  the  bills  of  lading,  upon  proof 
of  having  delivered  the  entire  number  of  chests,  &c.  for  which  bills  of 
lading  had  been  signed;  though  it  appeared  that  the  contents  of  the 
chests  of  fruit  were  damaged  by  the  negligence  of  the  master  and  crew 
on  board,  in  not  ventilating  them  sufficiently:  the  party  injured 
having  his  counter  remedy  by  action  for  such  negligence. 

The  plaintiff  declared  in  debt  on  a  charter  party  of  affreight- 
ment, made  at  London  on  the  17th  of  October,  1808,  between 
himself,  as  master,  and  the  defendant,  as  freighter  of  the  brig 
Pomona,  then  in  the  river  Thames ;  whereby  the  master  cove- 
nanted with  the  freighter  that  the  brig  being  tight,  &c.,  and 
properly  fitted,  victualled,  and  manned  for  the  voyage  herein- 

t  This  followed  in  MacAndretv  v.  Chappie  (1866)  L.  E.  1  C.  P.  643,  14 
L.  T.  556.— B.  C. 
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after  named,  should  be  at  the  disposal  and  direction  of  the  Datidson 
freighter,  his  agents  and  assigns  for  3  calendar  months  certain,  gwtkke. 
and  longer  if  required  for  the  voyage,  under  the  following 
covenants:  viz.  That  the  master  should  immediately  load  at 
London  such  goods  as  the  freighter  thought  fit,  and  being 
dispatched,  should  immediately  (wind  and  weather  permitting,) 
proceed  and  join  the  first  convoy  that  should  sail  after  she 
should  be  so  loaded  from  England  for  Spain  and  Portugal,  or 
either,  *and  should  therewith  proceed  to  any  port  or  ports  in  [  *382  ] 
Spain  and  Portugal,  or  either,  as  he  should  be  ordered  by  the 
said  freighter,  his  agents  or  assigns,  and  at  any  or  either  of 
such  port  or  ports  as  he  should  be  ordered  as  aforesaid  should 
make  a  right  and  true  delivery  of  the  whole  of  the  said  outward 
goods,  agreeably  to  bills  of  lading  that  should  have  been  signed 
for  the  same ;  and  having  completed  such  delivery,  should  load 
at  any  port  or  ports  in  Spain  and  Portugal,  or  either,  as  he 
should  be  directed  by  the  freighter,  his  agents  or  assigns,  such 
goods  as  the  said  freighter,  his  agents  or  assigns,  should  think 
fit,  and  return  therewith  to  London,  and  there  make  a  right 
and  true  delivery  of  the  whole  of  the  homeward  goods,  agreeably 
to  the  bills  of  lading;  (the  act  of  God,  the  King's  enemies, 
restraint  of  princes,  fire,  and  the  dangers  of  the  seas,  &c., 
excepted.)  Also,  the  master  thereby  agreed  to  receive  on  board 
the  said  brig  at  London,  two  supercargoes  to  be  appointed  by 
the  freighter,  and  to  convey  them  as  cabin  passengers  to  Spain 
or  Portugal,  or  either,  and  back  to  London,  free  of  passage- 
money.  In  consideration  wheteof,  and  of  every  thing  above 
mentioned,  the  freighter  covenanted  that  he,  his  executors,  &c., 
agents  or  assigns,  would  employ  the  said  brig  under  the  con- 
ditions aforesaid,  and  would  load  the  outward  cargo  and 
discharge  the  same  in  Spain  and  Portugal,  or  either ;  and 
would  in  Spain  and  Portugal,  or  either,  load  the  homeward 
cargo  and  discharge  the  same  at  London ;  and  would  pay  to 
the  commander  in  full  for  the  freight  of  the  said  vessel  for 
the  voyage  aforesaid,  at  the  rate  of  11.  10s.  per  ton  per  month 
from  the  5th  of  October,  1808,  until  the  delivery  of  the  home- 
ward cargo  at  London ;  part  of  the  freight  to  be  paid  before  the 
brig  left  London,  &c.,  and  the  remainder  on  the  right  and  true 
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DAyiDsox    delivery  of  the  homeward  cargo  at  *London.    And  to  the  true 
GwTKNE.     performance  of  all  and  every  the  foregoing  covenants  on  the  part 
[  *383  ]      and  behalf  of  the  said  parties  respectively,  they  bound  them- 
selves, their  heirs,  executors,  &c.,  each  to  the  other  in  the  penal 
sum  of  1,000Z.    And  by  a  memorandum  at  the  foot  of  the 
charter-party  it  was  agreed,  that  in  case  the  freighter  or  his 
assigns  should  think  proper  to  remove  the  brig  to  any  other 
port  than  that  in  which  she  should  have  first  arrived  for  the 
purpose  of  discharging  her  cargo,  then  he  should  pay  all  port- 
charges  and  pilotage  arising   therefrom.    The  plaintiff   then 
averred  that  he  was  ordered  by  the  freighter  to  proceed  with 
the  said  brig  to  Lisbon  in  Portugal;  and  thereupon  the  said 
brig  being  tight,  &c.  and  properly  fitted,  victualled,  and  manned 
for  the  said  voyage,  the  plaintiff  immediately  received  on  board 
her  at  London  such  goods  as  the  freighter  thought  fit  to  load, 
and  being  dispatched,  sailed  with  convoy  (not  saying  with  the 
first  convoy)  from  England  to  Lisbon,  and  there  made  a  right 
and  true  delivery  of  the  whole  of  the  outward  cargo  agreeably 
to  the  bills  of  lading  that  had  been  signed  for  the  same ;  and 
that  the  plaintiff,  having  completed  such  delivery  afterwards 
took  on  board  the  said  brig  at  Lisbon  such  goods  as  the  freighter 
thought  fit,  and  returned  therewith  direct  to  London,  where  he 
made  a  right  and  true  delivery  of  the  whole  of  the  homeward 
cargo,  agreeably  to  the  bills  of  lading  signed  for  the  same :  and 
then  he  averred  that  the  freight  amounted  at  the  rate  agreed 
upon  by  the  charter-party  to  1,050Z.  &c. 

The  2nd  count  was  general,  for  so  much  money  due  for 
freight,  &c.  A  third  was  for  the  use  and  hire  of  the  vessel; 
and  there  were  other  common  counts. 
The  defendant  pleaded  several  pleas  to  the  first  count,  1.  That 
[  *3Si  ]  after  making  the  charter-party,  the  plaintiff  as  *ma8ter  took  on 
board  the  brig  at  London  a  cargo  loaded  by  the  defendant,  as 
freighter,  and  was  therewith  dispatched  and  ordered  by  the 
freighter  immediately  to  proceed  and  join  the  first  convoy  that 
should  sail  from  England  for  Portugal,  and  to  make  a  delivery 
of  the  whole  of  the  said  outward  cargo,  agreeably  to  bills  of 
lading  signed  for  the  same,  at  Lisbon  :  and  that  after  the  brig 
was  so  loaded,  the  first  convoy  sailed  from  England  for  Portugal, 
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to  wit,  from  Portsmouth  to  Lisbon,  whereof  the  plaintiflF  had     Davidsox 

notice:   yet,  though  neither  wind  nor  weather  prevented  the     gwynme. 

same,  the  plaintiff  did  not  proceed  and  join  such  first  convoy, 

but  neglected  so  to  do.    2ndly,  That  after  the  master  had  been 

ordered  by  the  freighter  to  proceed  to  Lisbon,  and  after  the  brig 

was  dispatched,  and  had  sailed  from  London,  and  before  her 

arrival  at  Lisbon,  the  defendant,  as  freighter,  countermanded 

the  said  order  so  by  him  given  to  the  plaintiff  to  proceed  in 

the  said  brig  to  Lisbon,  and  ordered  him  not  to  proceed  with  it 

to  Lisbon,  but  to  proceed  therewith  to  Gibraltar  in  Spain,  and 

there  to  make  delivery  of  the  cargo :  yet  the  plaintiff,  though 

wind  and  weather  permitted,  did  not  proceed  to  Gibraltar,  but 

refused  so  to  do.    8rdly,  The  defendant,  protesting  that  the 

plaintiff  was  not  ordered  by  him,  the  freighter,  to  proceed  with 

the  brig  to  Lisbon,  pleaded  that  after  she  was  dispatched  and 

had  sailed  from  London,  and  before  her  arrival  at  Lisbon,  the 

defendant,  as  freighter,  ordered  the  plaintiff  to  proceed  with  her 

to  Gibraltar,  and  there  make  delivery  of  the  cargo :   and  then  it 

alleged  a  breach  of  this  last-mentioned  order.     4thly,   That 

though  the  plaintiff  took  on  board  the  brig  at  Lisbon  the  goods 

mentioned  in  the  first  count,  and  returned  therewith  to  London ; 

yet  the  plaintiff  did  not  then  make  a  right  and  true  delivery  of 

the  whole  of  the  homeward  *cargo,  agreeably  to  the  bills  of      [  *885  ] 

lading  signed  for  the  same.    5thly,  that  though  the  plaintiff 

took  on  board  the  brig  at  Lisbon  the  said  goods,  &c.,  and  though 

the  goods  were  shipped  on  board  her  in  good  order  and  well 

conditioned,  and  though  the  plaintiff  thereupon  signed  bills  of 

lading  in  respect  of  the  said  goods,  and  thereby  undertook  to 

deliver  them  to  the  defendant  or  his  assigns  in  like  good  order 

and  well  conditioned  at  London,  (the  dangers  of  the  seas  only 

excepted,)  and  though  the  plaintiff  did  return  with  the  said  goods 

to  London,  and  delivered  the  same  there  to  the  defendant ;  yet 

the  plaintiff  did  not  there  deliver  the  goods  to  the  defendant  in 

like  good  order  and  well  conditioned  as  the  same  were  in  when 

shipped  on  board  the  said  brig,  but  in  a  much  worse  order  and 

condition,  and  in  a  damaged  and  injured  state  occasioned  by  the 

negligence  of  the  plaintiff  and  his  servants  in  the  course  of  the 

voyage,  whilst  the  goods  were  on  board  the  brig,  and  not  by  the 
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DAVID80K  dangers  of  the  seas,  &c. :  without  this,  that  the  plaintiff  did 
OwTNKE.  make  a  right  and  trae  delivery  of  the  whole  of  the  said  home- 
ward goods,  agreeably  to  the  bills  of  lading  which  had  been 
signed  for  the  same,  in  manner  and  form  as  alleged  in  the  first 
count.  And  to  the  general  comits  in  the  declaration  the 
defendant  pleaded  nil  debet. 

To  the  first  and  third  pleas  the  plaintiff  demurred  generally. 
To  the  second  he  replied,  that  after  the  defendant  had  counter- 
manded the  order  given  by  him  to  the  plaintiff  to  proceed  with 
the  brig  to  Lisbon,  and  had  ordered  the  plaintiff  not  to  proceed 
to  Lisbon,  the  defendant  again  ordered  the  plaintiff  to  proceed 
w  ith  the  brig  so  loaded  to  Lisbon,  and  there  make  delivery  of  the 
said  goods  according  to  the  charter-party.  To  this  plea  the 
defendant  rejoined ;  traversing,  that  after  he  had  countermanded 
the  order  to  proceed  in  the  brig  to  Lisbon,  as  in  the  2nd  plea 
[  *386  ]  ^mentioned,  he  again  ordered  the  plaintiff  to  proceed  with  her  to 
Lisbon,  and  there  make  a  delivery  of  the  cargo,  as  stated  in  the 
replication  :  on  which  issue  was  joined.  On  the  4th  plea  issue 
was  also  joined.  To  the  5th  the  plaintiff  replied,  as  before,  that 
he  did  make  a  right  and  true  delivery  of  the  whole  of  the  said 
homeward  goods,  agreeably  to  the  bills  of  lading  signed  for  the 
same,  in  manner  and  form  as  alleged  in  the  first  count  of  the 
declaration:  on  which  issue  was  joined.  And  issue  was  also 
joined  on  the  nil  debet  pleaded  to  the  common  counts. 

At  the  trial  of  the  issues  certain  questions  arose,  which  were 
brought  in  discussion  before  the  Court  on  a  rule  for  a  new  trial 
moved  for  at  the  beginning  of  the  Term,  and  which  was  disposed 
of  on  this  day  after  the  argument  on  the  demurrers. 


[  389  ]       Lord  Ellenborough,  Ch.  J. : 

It  is  useless  to  go  over  the  same  subject  again,  which  has 
been  so  often  discussed  of  late.  The  sailing  with  the  first 
convoy  is  not  a  condition  precedent:  the  object  of  the  contract- 
was  the  i)erformance  of  the  voyage,  and  here  it  has  been  per- 
formed. The  principle  laid  down  in  Boone  v.  Eyre  +  has  been 
recognized  in  all  the  subsequent  cases,  that  unless  the  non-per- 

t  2  R.  E.  76S  (1  H.  BL  273,  «.)• 
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formance  alleged  in  breach  of  the  contract  goes  to  the  whole  root  Davidson 
and  consideration  of  it,  the  covenant  broken  is  not  to  be  con-  qwynne. 
sidered  as  a  condition  precedent,  but  as  a  distinct  covenant,  for 
the  breach  of  which  the  party  injured  may  be  compensated  in 
damages.  It  is  useless  to  repeat  all  the  cases,  because  we  had 
the  subject  so  fully  before  us  very  lately  in  Ritchie  v.  Atkinson,^ 
and  in  the  other  cases  mentioned.  Then  upon  the  other  plea  ; 
the  question  is  whether,  the  ship  having  been  first  ordered  to 
proceed  to  Lisbon,  and  goods  loaded,  and  bills  of  lading  signed 
by  the  plaintiff  for  that  port,  a  subsequent  order  given  by  the 
freighter  to  go  to  Gibraltar  be  a  bar  to  the  plaintiff's  claim  for 
the  freight  out  to  Lisbon  and  back  again  to  London.  Now  after 
the  freighter's  order  to  the  captain  to  go  to  Lisbon,  and  the 
latter  had  received  on  board  goods  and  executed  bills  of  lading 
for  that  place,  it  was  not  competent  for  the  freighter  to  counter- 
mand *that  order ;  he  could  not  capriciously  change  the  destina-  [  *390  j 
tion  of  the  vessel,  without  recalling  the  bills  of  lading,  or  at 
least  offering  sufficient  indemnity  to  the  captain  against  them. 
But  nothing  of  that  sort  is  stated.  The  case  then  stands  thus, 
that  the  freighter,  after  giving  an  order  to  the  captain  to  go  to 
Lisbon,  and  suffering  him  to  bind  himself  by  signing  bills  of 
lading  to  deliver  goods  there,  gives  him  another  order  to  go  else- 
where, and  make  himself  liable  to  actions  for  the  breach  of 
engagement  upon  all  those  bills  of  lading.  This  the  freighter 
had  no  right  to  do  ;  and  therefore  the  breach  of  that  subsequent 
order  affords  no  bar  to  the  plaintiff's  claim  for  freight  for  the 
voyage  which  he  prosecuted  under  the  first  order,  and  to  the 
prosecution  of  which  he  had  bound  himself  by  the  bills  of  lading 
before  he  received  such  second  order. 

Gbosb,  J. : 

The  cases  of  Boone  v.  Eyre^  and  Ritchie  v.  Atkinson,  and  all 
the  others  which  have  been  mentioned,  determine  the  first  ques- 
tion, that  the  sailing  with  the  first  convoy  was  not  a  condition 
precedent,  but  one  of  several  mutual  covenants :  and  if  either  of 
the  parties  broke  his  covenant,  the  other  might  bring  his  action 
for  it :  but  the  plaintiff's  right  to  freight  was  not  to  depend  upon 

t  10  B.  B.  307  (10  East,  295). 
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Davidson  that.  As  to  the  other  question  ;  after  the  first  order  given  to  go 
GwTKNE.  to  Lisbon,  under  which  goods  had  been  received  on  board  and 
bills  of  lading  signed,  by  which  the  master  made  himself  liable 
to  answer  in  damages  to  the  owners  of  the  goods  if  he  did  not 
carry  them  according  to  his  undertaking,  it  cannot  be  permitted 
to  the  freighter  to  countermand  the  voyage,  and  make  the  master 
liable  to  actions  by  those  to  whom  he  had  so  bound  himself. 

t  ^^^  ]  Le  Blanc  and  Bayley,  Justices,  agreed  in  awarding  judgment 

for  the  plaintiff  on  the  demurrers. 

The  report  of  the  evidence  on  the  rule  for  a  new  trial  was 
afterwards  read ;  when  it  appeared  that  after  the  Pomona  was 
chartered  she  took  in  her  cargo  for  Lisbon  by  order  of  the  defen- 
dant, and  the  plaintiff  signed  bills  of  lading  accordingly  for  that 
port.  She  cleared  out  and  left  the  river  Thames  on  the  31st  of 
October,  1808,  and  arrived  at  Portsmouth  to  join  convoy  on  the 
Ist  of  November,  and  on  the  7th  received  sailing  instructions 
from  the  convoy.  The  fleet  afterwards  waited  at  Spithead  for  a 
wind  till  the  29th,  when  they  sailed ;  but  the  Pomona  missed  the 
convoy,  and  was  obliged  to  bring  up  again  in  Lymington  road  on 
the  1st  of  December,  and  while  she  was  lying  there  the  defen- 
dant came  from  London,  and  told  the  plaintiff  that  instead  of 
going  to  Lisbon  he  should  go  to  Gibraltar.  The  plaintiff 
objected,  that  he  was  bound  by  the  charter-party,  by  his  biUs  of 
lading  which  he  had  signed,  and  by  his  clearance,  to  go  first  to 
Lisbon,  and  he  had  also  three  cabin  passengers  for  Lisbon  ;  and 
after  the  defendant's  departure  and  return  to  London,  the  plain- 
tiff repeated  his  objections  to  Stout,  the  defendant's  agent  and 
supercargo,  who  still  urged  the  plaintiff  to  go  to  Gibraltar ;  and 
the  plaintiff  declared  that  he  would  not  go  to  Gibraltar  without  a 
written  order  from  Stout,  which  the  latter  then  gave  him  ;  but  a 
few  days  afterwards  Stout  required  the  written  order  to  be 
returned  to  him,  which  he  tore  in  pieces,  not  choosing  to  take  a 
personal  responsibility  on  himself,  as  the  plaintiff  refused  to  go 
to  Gibraltar  without  such  written  order.  And  there  was  other 
evidence  on  the  part  of  the  plaintiff,  of  Stout*s  having  finally 
agreed  that  the  plaintiff  should  proceed  to  Lisbon.  But  Stout 
[  *392  ]      himself,  ^who  was  examined  as  a  witness,  swore  that  though  he 
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had  no  objection  personally  to  the  plaintiffs  going  to  Lisbon,  Davidson 
yet  he  had  never  given  the  plaintiff  to  understand  that  it  was  gwynne. 
Gwynne's  order,  but  the  contrary.  The  Pomona  afterwards 
sailed  with  another  convoy  and  fleet  on  the  17th  of  December, 
and  arrived  in  the  Tagus  on  the  22nd ;  and  afterwards  discharg- 
ing the  outward  cargo  at  Lisbon,  and  taking  in  there  a  home- 
ward cargo,  for  which  bills  of  lading  were  signed  by  the  plaintiff, 
she  sailed  on  her  return  to  London,  and  arrived  there  on  the 
29th  of  March,  and  delivered  her  homeward  cargo.  It  appeared 
also  that  the  cargo,  consisting  of  chests  of  oranges,  was  in  a  good 
condition  when  shipped  at  Lisbon ;  but  on  the  Pomona's  arrival 
at  London,  it  was  found  when  unpacked  to  be  much  heated  and 
damaged ;  and  this  was  made  out  in  evidence  to  have  been 
occasioned  by  the  negligence  of  the  master  and  crew  in  not 
having  given  it  sufficient  ventilation  during  the  voyage.  The 
deterioration  was  from  10«.  to  20«.  a  chest. 

On  these  facts  it  was  contended,  that  the  plaintiff  was  not 
entitled  to  recover  upon  this  charter-party:  first,  because  the 
destination  of  the  vessel  was  altered  from  Lisbon  to  Gibraltar  by 
the  freighter  before  her  sailing,  which  was  a  countermand  of  the 
first  order ;  and  that  therefore  the  voyage  to  Lisbon  was  not 
performed  under  the  charter-party.  And  further,  that  what 
passed  between  the  master  and  Stout,  after  the  departure  of 
the  defendant  from  Lymington  Boad,  was  no  authority  for 
resuming  the  original  destination  to  Lisbon,  even  if  a  supercargo 
had  authority,  especially  while  the  ship  remained  at  home  under 
the  control  of  the  freighter  himself,  to  issue  any  order  in  contra- 
diction to  the  express  order  of  the  freighter  himself ;  *which  [  *39S  ] 
authority  was  strenuously  denied.  To  this  it  was  answered,  that 
supposing  the  freighter  himself  had  authority  to  alter  the 
destination  of  the  ship,  after  bills  of  lading  signed  by  the  master 
to  deliver  under  the  first  order ;  which  was  denied ;  yet  the 
supercargo  in  the  absence  of  his  principal  had  authority  to 
revoke  that  order,  in  the  same  manner  as  the  principal  freighter 
himself;  and  that  the  circumstances  stated  amounted  to  such 
revocation.  2ndly,  it  was  objected,  that  the  homeward  cargo 
having  been  damaged  and  in  part  spoilt  while  on  board  by  the 
negligence  of  the  master  and  crew,  the  plaintiff  had  not  made  a 
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Datiimor  right  and  true  delivery  of  the  whole  of  the  goods  as  stipulated  by 
GwY^E.  the  charter-party,  agreeably  to  the  bills  of  lading,  by  which  he 
undertook  to  deliver  the  same  in  like  good  order  and  well  con- 
ditioned as  when  shipped  on  board;  and  therefore  that  the 
defendant  was  entitled  to  a  verdict  on  that  issue.  To  which  it 
was  answered,  and  Lord  Ellekborouoh,  Ch.  J.  ruled  accordingly, 
that  the  allegation  of  having  made  a  right  and  true  delivery  of 
the  cargo  was  satisfied  by  the  delivery  made  of  the  number  of 
chests  of  fruit  shipped  on  board ;  and  that  if  the  contents  of  any 
of  them  turned  out  to  have  been  damaged  by  the  negligent 
stowing  or  subsequent  want  of  care  and  proper  ventilation  by 
the  master  and  crew,  the  defendant  had  a  cross  action  to  recover 
damages ;  but  that  it  was  no  answer  to  an  action  for  the  freight. 
Though  his  Lordship  intimated  further  at  the  trial,  that  if  there 
had  been  any  special  provision  in  the  bills  of  lading  for  the  care 
or  against  the  negligence  of  the  master  and  crew,  the  issue  on 
the  4th  special  plea  might  have  let  the  defendant  into  the  proof 
of  the  negligence :  but  the  issue  being  general  on  the  fact  of  a 
right  and  true  delivery  of  the  goods  according  to  the  bills  of 
[  *d94  ]  lading,  it  was  to  be  taken  *in  a  narrow  and  restrained  sense, 
such  as  in  his  own  experience  it  had  always  received,  as  meaning 
a  right  and  true  delivery  of  the  entire  number  of  chests  or 
packages  shipped  on  board,  as  specified  in  the  bills  of  lading. 
Upon  the  other  point  his  Lordship  left  it  to  the  jury,  whether  in 
point  of  fact  Stout  the  supercargo  had  ultimately  concurred  with 
the  master  in  the  original  destination  of  the  vessel  to  Lisbon ; 
reserving  for  future  consideration  whether  he  had  authority  so 
to  do ;  supposing,  which  was  a  question  for  the  opinion  of  the 
Court  in  Bank  upon  another  part  of  the  record,  that  the 
freighter  himself  had  authority  to  change  the  original  destina- 
tion of  the  voyage  at  that  period  and  under  the  circumstances 
of  the  case.  And  the  jury  upon  the  whole  found  a  verdict  for 
the  plaintiff. 

Garroiv  on  a  former  day  of  this  Term  moved  for  a  new  trial 
upon  both  the  points,  which  had  been  made  at  the  trial : 

But  the  Court  only  granted  him  a  rule  upon  the  first,  as  to 
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the  authority  of  the  supercargo  to  alter  the  'destination  of  the  Davidson 
vessel  in  the  absence  of  his  principal:  Lord  Ellenborouoh,  qwysthk 
Ch.  J.  saying  that  if  such  authority  did  reside  in  Stout  as  super- 
cargo, the  jury  found  that  he  had  exercised  it.  Upon  the  other 
point  all  the  Court  were  satisfied  that  the  right  and  true  delivery 
of  the  goods  according  to  the  bills  of  lading  was  satisfied  for  the 
purpose  of  this  action  by  the  delivery  of  the  entire  number  of 
chests,  which  had  been  received  by  the  owners ;  and  that  the 
deteriorated  state  of  their  contents,  owing  to  the  negligence  of 
the  master  in  not  giving  them  sufficient  ventilation,  was  no 
answer  to  this  action.  Bayley,  J.  added,  that  if  the  like  good 
condition  of  the  cargo  when  ^delivered  as  when  shipped  were  a  [  *^^^  J 
condition  precedent  to  the  right  to  recover  the  freight,  then  if 
the  goods  were  damaged  to  the  extent  only  of  a  farthing,  the 
master  would  not  be  entitled  to  recover  any  freight;  which 
never  could  have  been  the  intention  of  the  contracting  parties. 

And  now,  after  the  demurrers  were  disposed  of,  and  the  report 
of  the  evidence  had  been  read,  on  the  motion  for  the  new  trial, 
Lord  EiiLENBOROUGH,  Ch.  J.  asked,  how  after  the  decision  of 
the  Court  this  morning  on  the  demurrer  to  the  third  plea  as  to 
the  authority  of  the  freighter  himself  to  alter  the  original 
destination,  the  issue  upon  the  replication  to  the  second  plea 
<!0uld  be  material?  But  the  defendant's  counsel,  considering 
him  entitled  to  have  had  that  issue  found  for  him  at  the  trial, 
{which  would  at  least  affect  the  costs)  would  not  waive  the  rule. 

The  Attorney-General^  Park,  and  Toddy,  therefore,  shortly 
shewed  cause  against  the  rule,  and  insisted  upon  the  authority 
of  the  supercargo  to  countermand  in  the  absence  of  his  principal 
the  order  to  go  to  Gibraltar,  and  to  order  the  master  to  go  to 
liisbon,  to  which  he  was  originally  destined.  They  observed 
upon  the  provisions  in  the  charter-party,  whereby  the  master 
expressly  covenanted  to  receive  the  supercargo  on  board,  and 
to  proceed  to  Spain  or  Portugal  as  he  should  be  ordered  by  the 
freighter,  his  agents  or  assigns.  And  they  contended  for  such 
an  authority  upon  the  general  nature  of  a  supercargo's  appoint- 
ment, when  not  obviously  restrained  by  the  contract  of  his 
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May2o.  ,      ^  ^ 

_  (12  East,  381—398.) 

r  3S1  ]  Where  the  master  of  a  yessel  coyenanted  with  the  freighter  {inttr 

aUa)f  that  the  Teasel  should  proceed  with  the  first  convoy  from  England 
for  Spain  and  Portugal,  or  either,  as  he  should  he  directed  by  the 
freighter  or  his  agents,  and  there  make  a  right  and  true  delivery  of  the 
cargo  agreeably  to  the  bills  of  lading  signed  for  the  same ;  and  so  take 
in  a  home  cargo,  and  return  and  make  a  right  and  true  delivery  thereof 
at  London,  &c.  In  consideration  whereof,  and  of  everjihing  above 
mentioned,  the  freighter  covenanted  {inter  alia)  to  load  the  vessel  out 
and  homo,  and  pay  certain  freight  per  ton  per  month,  part  before,  and 
the  remainder  on  the  right  and  true  delivery  of  the  homeward  cargo  at 
London:  held, 

1.  That  the  freighter  having  first  ordered  the  master  to  proceed  to 
Lisbon,  in  consequence  of  which  the  master  had  taken  in  goods  and 
signed  bills  of  lading  for  that  port,  could  not  afterwards  countermand 
that  order,  and  order  him  to  proceed  to  Gibraltar,  without  first  recalling 
the  bills  of  lading,  or  at  least  tendering  sufficient  indemnity  to  the 
master  against  the  consequence  of  his  liability  thereon. 

2.  But,  supposing  the  freighter  had  such  a  power,  yet  his  supercargo 
and  agent,  who  was  on  board  the  vessel,  had  the  like  authority  in  the 
absence  of  his  principal,  even  before  the  vessel  sailed  from  this  country, 
to  alter  again  the  destination  to  Lisbon. 

3.  That  the  master  having  proceeded  with  the  outward  cargo  to 
Lisbon  under  the  first  order,  and  brought  home  a  return  cai^,  and 
delivered  the  same  to  the  freighter  at  London,  was  entitled  to  his  i^^ght 
for  that  voyage,  though  he  had  not  sailed  with  the  first  convoy :  the 
sailing  with  the  first  convoy  not  being  a  condition  precedent  to  his 
recovering  freight  for  the  voyage  actually  performed  under  the  first 
order,  but  a  distinct  covenant,  for  the  breach  of  which  he  was  liable  in 

damages.f 

4.  And  he  was  entitled  to  recover  such  freight  as  upon  a  right  and 
true  delivery  of  the  cargo,  agreeably  to  the  bills  of  lading,  upon  proof 
of  having  delivered  the  entire  number  of  chests,  &c,  for  which  bills  of 
lading  had  been  signed;  though  it  appeared  that  the  contents  of  the 
chests  of  fruit  were  damaged  by  the  negligence  of  the  master  and  crew 
on  board,  in  not  ventilating  them  sufficiently:  the  party  injured 
having  his  counter  remedy  by  action  for  such  negligence. 

The  plaintiff  declared  in  debt  on  a  charter  party  of  affreight- 
ment,  made  at  London  on  the  17th  of  October,  1808,  between 
himself,  as  master,  and  the  defendant,  as  freighter  of  the  brig 
Pomonay  then  in  the  river  Thames ;  whereby  the  master  cove- 
nanted with  the  freighter  that  the  brig  being  tight,  &c.,  and 
properly  fitted,  victualled,  and  manned  for  the  voyage  herein- 

t  This  followed  in  MacAjidreiv  v.  Chappie  (1866)  L.  E.  1  C.  P.  643,  14 
L.  T.  556.— R.  C. 
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after  named,  should  be  at  the  disposal  and  direction  of  the     Davidson 
freighter,  his  agents  and  assigns  for  S  calendar  months  certain,      gwt'nke. 
and   longer  if  required  for  the  voyage,   under  the  following 
covenants:  viz.  That  the  master  should  immediately  load  at 
London  such  goods  as  the  freighter  thought  fit,  and  being 
dispatched,  should  immediately  (wind  and  weather  permitting,) 
proceed  and  join  the  first  convoy  that  should  sail  after  she 
should  be  so  loaded  from  England  for  Spain  and  Portugal,  or 
either,  *and  should  therewith  proceed  to  any  port  or  ports  in       [  •382  ] 
Spain  and  Portugal,  or  either,  as  he  should  be  ordered  by  the 
said  freighter,  his  agents  or  assigns,  and  at  any  or  either  of 
such  port  or  ports  as  he  should  be  ordered  as  aforesaid  should 
make  a  right  and  true  delivery  of  the  whole  of  the  said  outward 
goods,  agreeably  to  bills  of  lading  that  should  have  been  signed 
for  the  same  ;  and  having  completed  such  delivery,  should  load 
at  any  port  or  ports  in  Spain  and  Portugal,  or  either,  as  he 
should  be  directed  by  the  freighter,  his  agents  or  assigns,  such 
goods  as  the  said  freighter,  his  agents  or  assigns,  should  think 
fit,  and  return  therewith  to  London,  and  there  make  a  right 
and  true  delivery  of  the  whole  of  the  homeward  goods,  agreeably 
to  the  bills  of  lading;    (the  act  of  God,  the  King's  enemies, 
restraint  of  princes,  fire,   and   the  dangers  of  the  seas,  &c., 
excepted.)     Also,  the  master  thereby  agreed  to  receive  on  board 
the  said  brig  at  London,  two  supercargoes  to  be  appointed  by 
the  freighter,  and  to  convey  them  as  cabin  passengers  to  Spain 
or  Portugal,  or  either,  and  back  to  London,  free  of  passage- 
money.     In  consideration  wheteof,  and  of  every  thing  above 
mentioned,  the  freighter  covenanted  that  he,  his  executors,  &c., 
agents  or  assigns,  would  employ  the  said  brig  under  the  con- 
ditions   aforesaid,   and  would    load    the    outward    cargo    and 
discharge  the  same  in   Spain  and  Portugal,  or    either ;  and 
would   in   Spain  and  Portugal,  or  either,  load  the  homeward 
cargo  and  discharge  the  same  at  London ;  and  would  pay  to 
the  commander  in  full  for  the  freight  of  the  said  vessel  for 
the  voyage  aforesaid,  at  the  rate  of  11.  lOs.  per  ton  per  month 
from  the  5th  of  October,  1808,  until  the  delivery  of  the  home- 
ward cargo  at  London ;  part  of  the  freight  to  be  paid  before  the 
brig  left  London,  &c.,  and  the  remainder  on  the  right  and  true 
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Davidbon  parties  seem  to  have  contemplated  that  circumstances  might 
Ow^-KNE.  afterwards  occar  to  make  it  prudent  to  alter  the  destination. 
Circumstances  did  occur  which  first  induced  the  defendant  to 
alter  the  destination  from  Lisbon  to  Gibraltar,  and  he  altered  it 
accordingly :  then  his  agent  who  was  as  supercargo  entrusted 
by  him  with  the  control  of  the  cargo,  had  in  his  absence 
the  same  power  as  his  principal  to  alter  it  again,  and  he  ordered 
the  master  to  go  to  Lisbon  as  originally  intended. 

Ride  discharged. 


1810.         SIR  THEOPHILTJS  METCALF,  Bart,  and   Others 
""Zl"'  V.  BETJIK 

[  400  ]  (12  East,  400—409.) 

A  bond  given  to  trustees  to  secure  the  faithful  serrioes  of  a  clerk  to 
the  Globe  Insurance  Company,  who  were  no  corporation,  may  be  put  in 
suit  by  the  trustees  for  a  breach  of  faithful  serrice  by  the  clerk  com- 
mitted at  any  time  during  his  continuance  in  the  service  of  the  actual 
existing  body  of  persons  carrying  on  the  same  business  under  the  same 
name,  notwithstanding  any  intermediate  change  of  the  original  holders 
of  the  shares  by  death  or  transfer ;  the  intention  of  the  parties  to  the 
instrument  being  apparent  to  contract  for  such  service  to  be  performed 
to  the  company  as  a  fluctuating  body;  and  the  intervention  of  the 
trustees  removing  all  legal  and  technical  difficulties  to  such  a  contract 
made  with,  or  suit  instituted  by,  the  company  themselves  as  a  natural 
body. 

This  was  an  action  on  a  bond  for  2,0002.,  dated  the  18th  of 
June,  1808,  whereby  the  defendant,  as  surety  for  T.  H.  Wilkinson, 
together  with  Wilkinson  and  another  surety,  bound  themselves 
jointly  and  severally  to  the  plaintiffs  and  two  others,  described 
in  such  bond  as  seven  of  the  trustees  of  the  Globe  Insurance 
Company,  or  to  their  certain  attomies,  executors,  administrators, 
or  assigns :  with  a  condition,  reciting,  that  whereas  Wilkinson 
was  chosen  and  admitted  into  the  service  of  the  Globe  In- 
surance Company ;  the  condition  of  the  obligation  was,  that  if 
Wilkinson  should  from  time  to  time  and  at  all  times  thereafter, 
during  his  continuance  in  the  service  of  the  said  Company, 
faithfully  perform  the  said  service,  and  all  other  services  of  the 
said  Company  wherein  he  should  be  employed,  and  should,  as 
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soon  as  required,  deliver  in  writing  a  true  account  of  all  monies,      Mbtcalf 

»Ii:c.  which  in  the  said  service   should  come  to  his  hands  on       bruin. 

account  of  the  said  Company,  and  pay  over  the  balance  to  the 

said  Company,  or  to  such  person  as  the  said  Company,  or  the 

Court  of  Directors  thereof,  for  the  time  being,  should  appoint ; 

^and  should  indemnify  the  said  Company  and  the  Directors,  and      [  *40i  ] 

all  other  members  thereof,  from  all  losses,  actions,  costs,  &c. 

and  expenses  which  might  be  sued  or  prosecuted  against  them, 

or  which  the  said  Company,  or  any  member  or  members  thereof, 

should  or  might  bear,  &c.  by  reason  of  any  thing  done  or 

neglected,  &c.  by  Wilkinson  in  or  during  his  said  service  ;  then 

the  obligation  to  be  void.    To  this  there  were  pleas  of  non  est 

factfuny  and  of  performance,  &c. :  and  the  replication  assigned 

breaches,  in  not  paying  over  different  sums  received  by  Wilkinson 

for  the  Company ;   on  which  issues  were  taken :   and  it  was 

agreed  at  the  trial,  that  if  the  plaintiffs  were  entitled  to  recover 

at  all,  the  amount  of  the  damages  sustained  upon  those  breaches 

should  be  referred  to  arbitrators. 

Bat  the  principal  question  was,  whether,  as  during  the  time 
that  Wilkinson  continued  in  the  service  of  the  Company  as 
secretary,  which  was  from  the  date  of  the  bond  till  December, 
1808,  many  of  the  members  were  changed!  by  death  and 
transfer  of  shares,  the.  plaintiffs  were  entitled  to  recover  at  all 
upon  this  bond  ?  The  plaintiffs  took  a  verdict  pro  formd  at  the 
trial,  and  liberty  was  given  to  the  defendant  to  move  the  Court 
to  set  aside  that  verdict,  and  enter  a  nonsuit. 

^ A  rule  having  been  obtained  accordingly,  and  argued  :  ] 

Lord  Ellenborouoh,  Ch.  J. :  [  ^Oo  ] 

We  cannot  enhance  the  obligation  beyond  the  terms  of  it ;  the 
only  question,  therefore,  is  upon  the  fair  meaning  of  the  terms 
used  in  it ;  and  we  must  put  upon  the  word  "  Company  "  the 
sense  in  which  the  parties  themselves  used  it  in  this  instrument. 
We  could  not,  indeed,  invert  the  rules  of  law  to  enable  persons 
to  sue  as  a  body  or  company  who  are  not  a  corporation ;  but 
here  the  bond  has  been  given  to  trustees,  who  are  under  no 
difficulty  of  suing  upon  it  in  their  own  names ;  and  the  only 

+  The  fluctuation  was  proved  to  be  from  50  to  100  in  overy  year. 
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Metcalf    questicn  is  as  to  the  description  of  persons  meant  to  be  desig- 

BBUI5.      nated  under  the  term  **  Company.*'    I  will  begin,  therefore,  by 

translating  that  word  according  to  the  subject-matter,  namely* 

the  Globe  Insurance  Company:    it  meant    a    fluctuating    or 

successive  body  of  persons  who  should  from  time  to  time  lie 

carrying  on  the  business  of  insurance  under  the  name  of  the 

Globe  Insurance  Company.     Now  suppose  a  bond  given    to  a 

trustee  to  secure  the  performance  of  certain  ser\uce8   to    the 

commoners  of  such  a  common,  would  there  be  any  difficulty  in 

applying  it  to  the  use  of  the  commoners  for  the  time  being, 

whoever  they  might  happen  to  be,  during  the  period  for  which 

the  services  were  to  be  performed.     There  could  be  no  doubt  of  it. 

Now  the  persons  constituting  this  Company  laboured  at  the  time 

under  an  imperfection  to  contract  from  the  fluctuating  nature 

[  ♦406  ]      *of  their  body,  and  therefore  they  constituted  seven  persons  to 

be  trustees  for  them ;  and  whether  those  seven  were  members 

of  the  body  or  not  is  for  this  purpose  indifferent.    Those  seven 

entered  into  this  contract  for  the  benefit  of  the  Company  :  and 

if  it  had  not  been  understood  by  the  contracting  parties  that  the 

Company  therein  mentioned  meant  a  fluctuating  Company,  \ce 

must  suppose  that  they  contemplated  that  the  bond  might  pro> 

bably  be  gone  in  24  hours ;  which  never  could  have  been  meant : 

It  must,  therefore,  have  been  intended  to  secure  the  faithful 

performance  of  the   service  to  a  succession  of  masters,   who 

might  from  time  to  time  constitute  the  Company.     Wilkinson 

then  was  admitted  into  the  service  of  the  Globe   Insurance 

Company ;  the  parties  well  knowing  that  a  body  so  constituted 

would  be  continually  changing  and  fluctuating :  and  they  looked 

to  his  "  continuance  in  the  service  of  the  said  Company ;"  which 

could  not  mean  a  continuing  in  the  service  of  the  same  individuals, 

some  of  whom  might  be  changed  before  the  wax  on  the  bond 

was  cold ;  but  must  have  meant  the  successors  of  the  persons 

80  called  the  Globe  Insurance  Company.    He  is  then  to  account 

to  the  said  Company,  that  is  to  the  same  successive  body ;   and 

he  is  to  indemnify  "the  Company,  and  the  Directors,  and  all 

other  members  thereof  from  all  losses,  actions,  &c.  which  may  be 

sued  against  them,  or  which  the  said  Company,  or  any  member 

Or  members  thereof  should  bear,"  &c.  by  reason  of  his  neglect : 
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all  this  looks  to  the  change  which  might  take  place  in  the  body.      Metcalk 

There  is  nothing  contrary  to  any  rule  of  law  in  such  an  agree-       bruix. 

ment :   a  man  may  well  agree  to  serve  the  subscribers  to  the 

rooms  at  Bath.     A  contract  with  the  body  itself  at  large  would 

not  have  done ;  but  a  contract  with  the  trustees  for  the  benefit 

of  *the  body  gets  rid  of  all  the  difficulty.     So  if  a  contract  were      [  *407  ] 

made  with  the  commoners  themselves  of  a  certain  common,  the 

.successive  commoners  could  not  come  into  Court  and  sue  upon 

the  contract,  but  a  trust  may  be  created  for  such  a  body  which 

would  extend  to  those  who  were  successively  clothed  with  the 

right  of  the  original  body.     However  anomalous,  therefore,  the 

body  may  be,  if  we  can  get  at  the  intent  of  the  contracting 

parties  in  their  description  of  it,  there  is  nothing  illegal  in  such 

a  contract.     Nor  does  our  opinion  clash  with  any  of  the  cases 

which  have  proceeded  upon  the  terms  of  the  respective  bonds. 

A  bond  to  A.  cannot  be  extended  to  A.  and  B.,  unless,  as  in 

Barclay  v.  Luc(is,\  the  terms  of  the  bond  may  be  taken   to 

explain  such  an  intention.     It  may  be  even  thought  that  there 

was  greater  difficulty  in  that  case  than  in  the  present;  but  I 

rally   collect   from   it   the   principle  on  w^hich  it  professes  to 

proceed,  which  was  the  apparent  intention  of  the  parties  at  the 

time  of  entering  into  the  contract  to  provide  for  a  service  to  a 

cliangeable  body  carrying  on  the  same  concern.     In  the  present 

«;ase  the  intent  appears  very  clearly  to  look  to  the  service  of  a 

tiuctuating  body. 

GnosE,  J. : 

The  obligors  undoubtedly  meant  to  secure  the  faithful  services 
of  Wilkinson  to  such  persons  as  should  be  called  the  Globe  In- 
surance Company  for  the  time  being.  There  is  no  fraud,  nor 
inconvenience,  nor  anything  illegal  I  in  this :  the  trustees, 
therefore,  to  whom  the  bond  is  given,  may  sue  upon  it :  and  to 

t  M.  24  Geo.  HI.  B.  R.,  cited  in  Act  of  18G2,  or  under  any  other  Act 

ftarkrr  v.  Parker,  1  R.   R.   202,  n.  of  Parliament,  the  question  would 

^1  T.  B-  291,  n.).  arise  whether  tlie  bond  was  void  for 

J  If  a  similar  bond  were  now  en-  illegality,  having  regard  to  the  4th 

tetBd    into    respecting   an    English  section  of  the  Companies  Act,  18G2. 

Company  of  more  than  twenty  per-  — R.  C. 
Bon&  not  constituted  according  to  the 

P  F  2 
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Metcalp    determine  otherwise  would  be  to  violate  the  manifest  intention  of 
Bttuix.      the  parties. 

[^(^]       Lb  Blanc,  J. : 

The  diflBculty  raised  in  the  argument  lies  in  considering  this 
as  if  it  were  a  bond  given  to  the  Company,  and  was  now  to  be 
enforced  in  a  suit  brought  by  themselves  :  but  that  difficulty  was 
gotten  rid  of  by  the  substitution  of  the  trustees  as  the  obligees  of 
the  bond  in  the  place  of  the  Company ;  and  the  only  question 
now  is  as  to  the  intent  of  the  parties  in  the  description  of  the 
Company,  to  whom  the  service  was  to  be  performed.  Now  the 
persons  in  contemplation  to  be  secured  were  the  owners  of  shareb 
in  this  Company,  which,  from  their  numbers,  must  necessarily 
vary  almost  every  day ;  and  in  consequence  the  obligors  must 
have  intended  to  become  bound  for  Wilkinson's  service  to  such 
jiersons  as  should  be  denominated  the  Globe  Insurance  Company. 
Ko  long  as  they  continued  owners  of  shares  in  that  company.  I 
can  see  no  objection  to  an  obligation  to  a  trustee  conditioned  for 
the  faithful  service  of  one  to  such  persons  as  should  be  partners 
in  Child's  Banking-house,  while  they  continued  partners;  and 
this  is  in  effect  the  same  thing. 

Bayley,  J. : 

This  bond  must  receive  such  a  construction  as  the  parties 
meant  it  to  have  at  the  time  they  entered  into  it :  and  I  must, 
consider  that  they  meant  to  secure  Wilkinson's  faithful  service 
to  such  persons  as  the  company  for  the  time  being  should  consist 
of :  the  obligation  was  to  be  co-extensive  with  the  service  which 
he  continued  to  perform  to  the  company  called  the  Globe  Insur- 
ance Company.  If  this  were  not  so,  the  single  change  of  one 
out  of  900  persons  would  have  put  an  end  to  the  obligation,  and 
the  probability  was  that  in  a  week  or  a  month  after  the  execution 
of  the  bond  some  one  person  would  drop  oflF.  Now  it  is  impos- 
[  •4<>i'  ]  sible  to  consider  *that  for  so  short  a  time  only  the  continuance 
of  the  service  should  have  been  in  the  contemplation  of  the  one 
party,  or  the  responsibility  attached  to  it  in  that  of  the  other. 
In  Barclay  v.  Lucas  the  obligation  was  understood  as  intendeil 
to  secure  the  service  to  such  persons  as  should  become  partners 
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in  the  same  house  of  trade.     This  mode  of  considering  the  case     Mktcalk 
gets  rid  of  the  difficulty  started  in  the  argument,  that  if  it  were       bruix. 
extended  beyond  the  continuance  of  the  then  existing  members 
of  the  body,  it  should  include  all  who  then  were  and   should 
thereafter  become  members :  but  it  meant  only  the  company  for 
the  time  being,  which  gets  rid  of  the  difficulty. 

Hide  dischanjed. 


CROSBY  V.   LENG.t  ksio. 

(12  East,  409—416.)  -V.'y  -i**. 

After  an  acquittal  of  the  defendant  upon  an  indictment  for  a  felonious        r  a  ,%  \ 
assault  upon  the  plaintiff  by  stabbiag  him,  the  plaintiff  may  maintain        ^      *  ^ 
ti*espass  to  recover  damages  for  the  civil  injury,  if  he  be  not  shewn  to 
liavt)  colluded  in  procuring  such  acquittal. 

This  was  an  action  for  an  assault,  very  aggravated  in  its 
kind,  which  was  tried  before  Le  Blanc,  J.  at  the  last  assizes  at 
York,  when  a  verdict  was  given  for  the  plaintiff  for  lOOL  dam- 
ages, subject  to  the  opinion  of  the  Court  upon  a  point  of  law 
which  was  reserved.  And  Park  having  moved,  by  leave,  at  the 
beginning  of  the  Term  for  a  rule  to  enter  a  nonsuit,  in  order  to 
bring  the  question  before  the  Court,  Le  Blanc,  J.  now  reported 
shortly  that  the  assault  was  proved  at  the  trial  to  have  been 
committed  under  such  circumstances  as  in  his  judgment  would 
have  amounted  to  a  stabbmg  within  the  Act  of  the  43  Geo.  III. 
c.  58  ;  which  makes  it  a  capital  felony  wilfully,  maliciously,  and 
unlawiully,  to  stab,  with  intent  to  murder,  maim,  disfigure  or 
disable  any  person,  &c.,  where,  if  death  had  ensued,  the  case 
would  in  law  have  amounted  to  murder :  and  he  said  that  he 
should  have  so  left  the  case  to  a  jury  on  the  trial  of  *an  indict-  [  •^lo  ] 
ment  for  the  felony ;  but  that  in  this  case  it  appeared  by  a 
record  produced  in  Court,  on  the  part  of  the  plaintiff,  that  the 
defendant  had  been  before  tried  for  the  felony  and  acquitted :  and 
the  question  was  whether,  after  such  acquittal  this  action  lay  ? 

[After  argument :] 

t   As  to  the  general  rule  assumed  Insurance  Co,  v.  Smith  (1881)  6  Q.  1>. 

in  tbis  case  to  exist,  quaref  see  Wdh  D.  561,  50  L.  J.  Q^  B.  329,  45  L.  T. 

V.    Abrahams  (1872)  L.  R.  7  Q.  B.  411 ;  Roope  v.  D'Avujdor  (1883)   10 

.>04,  41  L.  J.  a  B.  306;  Midland  U.  B.  D.  412,  48  L.  T.  761.— F.  P. 
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Crosby       Lord  Ellenborouoh,  Ch.  J. : 
r. 

Leng.  The  policy  of  the  law  requires  that  before  the  party  injured  by 

r  '*'«^  J       any  felonious  act  can  seek  civil  redress  for  it,  the  matter  should 
be  heard  and  disposed  of  before  the  proper  criminal  tribunal,  in 
order  that  the  justice  of  the  country  may  be  first  satisfied  in 
respect  to  the  public  offence ;  and  after  a  verdict  either  of 
acquittal  or  conviction,  the  judgment  is  so  far  conclusive  in  any 
collateral  proceeding  quoad  the  particular  matter,  that  the  objec- 
tion is  thereby  removed  of  bringing  that  sub  jttdice  in  a  civil 
action,  which  was  the  proper  subject-matter  of  a  criminal  prose- 
cution.   Here  the  defendant  having    been    befoi'e    tried   and 
acquitted  of  the  felony,  the  objection  founded  upon  the  general 
policy  of  the  law  does  not  apply.     This  point  has  been  before 
decided  in  the  cases  of  actions  brought  after  a  conviction  of  the 
defendant  for  the  felony :  and  the  only  difference  which  can  1* 
suggested  between  the  case  of  a  prior  comdction,  and  that  of  an 
[  •in  ]      acquittal  is,  that  the  acquittal  may  have  *been  brought  about  by 
the    defendant's    colluding  with    the   prosecutor :    but    if  the 
acquittal  be  shewn  either  in  pleading  or  by  evidence  to  have  been 
obtained  by  collusion,  it  would  be  put  aside,  and  the  objection 
would  still  remain.    All  the  mischief  therefore  that  could  result 
fi-om  extending  the  same  rule  to  cases  of  acquittal,  which  ha> 
established  the  right  to  sue  after  a  con\dction  of  the  felon,  i> 
done  away  by  letting  the  defendant  in  to  shew  that  the  judj;- 
nient  of  acquittal  was  obtained  per  fraudem. 

Grose,  J. : 

The  true  ground  of  Jihe  general  rule  against  the  plaintiff's  rigV.t 
to  sue  for  damages  in  a  civil  action,  for  anj-  act  which  amomit> 
to  felony,  is  to  prevent  the  criminal  justice  of  the  country  frou: 
being  defeated  ;  which  it  would  be  very  likely  to  be  if  the  part} 
were  first  permitted  to  obtain  a  civil  satisfaction  for  the  injury : 
but  that  does  not  apply  to  this  case  where  there  has  already  be^u 
a  trial  and  acquittal  of  the  felony. 

Le  Blanc,  J. : 

The  defendant  having  been  acquitted  of  the  felony,  and  iImi 
without  fraud,  as  it  must  be  taken  to  be ;  the  case  stands  clear 
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of  the  general  objection,  that  if  the  action  were  sustained,  Cbosbt 
criminal  justice  might  be  defeated.  All  the  cases  which  shew  lenq. 
that  the  action  hes  after  conviction  of  the  defendant  for  the 
felony,  apply  strongly  in  support  of  it  after  acquittal ;  for  it  is  a 
stronger  case  to  permit  the  party  injured  to  proceed  upon  his 
civil  remedy  to  recover  damages  after  a  conviction  of  the  offender, 
when  the  law  has,  by  means  of  the  forfeiture  of  his  property 
consequent  upon  a  conviction,  taken  away  from  him  the  means 
of  satisfying  the  damages.  Besides,  when  the  defendant,  after 
an  acquittal  of  the  felony,  is  called  upon  to  make  recompense  in 
*civil  damages  to  the  party  grieved,  it  would  be  stronger  for  him  [  *n:>  ] 
to  be  permitted  to  allege  that  he  was  not  properly  acquitted,  than 
in  the  other  case  it  would  be  to  allege  that  he  had  not  been  pro- 
perly convicted.  And  here  the  defendant  cannot  say,  against 
the  record  of  acquittal,  that  this  was  a  felony.  After  the  ques- 
tion of  felony  has  been  determined,  it  leaves  the  trespass 
untouched  :  the  defendant  has  committed  the  trespass,  which  is 
the  subject  of  the  civil  action  ;  but  the  question  on  the  indict- 
ment was  whether  he  had  not  done  something  more.  It  often 
happens  that  after  an  acquittal  of  the  felony  the  defendant  is 
tried  for  the  misdemeanour  upon  the  same  evidence :  and  it 
would  be  no  objection  though  the  Judge  might  still  think  that 
there  was  evidence  of  the  felony  to  have  gone  to  the  jury. 

Bayley,  J. : 

If  this  action  would  not  lie,  there  might  be  cases  where  a 
party  injured  would  be  without  remedy,  and  yet  the  wrong-doer 
would  not  be  liable  to  punishment :  as,  for  instance,  there  might 
be  circumstances  known  only  to  the  plaintiff  himself,  which, 
when  proved  by  him  upon  the  prosecution  of  the  defendant  for 
felony,  would  entitle  him  to  be  acquitted ;  when,  without  such 
proof,  the  evidence  might  lead  to  convict  him.  Suppose,  upon 
the  indictment  for  the  felonious  stabbing,  it  lay  only  within  the 
knowledge  of  the  plaintiff  that  a  previous  provocation  had  been 
given,  which,  if  death  had  ensued,  would  have  reduced  the 
offence  to  manslaughter ;  there  would  be  a  defect  of  justice  if  the 
plaintiff  could  not  afterwards  obtain  reparation  in  damages  for 
the  civil  injury,  because  for  want  of  the  proof  of  such  provoca- 
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[r.r. 


Cbosbt 

r. 
Leno. 

[  '^ic  ] 


tion,  known  only  to  himself,  the  oflfence  appeared  to  be  felony. 
The  record  of  acquittal  is  at  least  conclusive  evidence  that  the 
defendant  was  not  proved  guilty  of  the  felony,  and  he  *cannot  l)e 
questioned  for  the  same  offence  again;  but  it  leaves  the  civil 
remedy  open.  Unless,  therefore,  in  those  cases  where  the  con- 
duct of  the  party  complaining  can  be  impeached  as  having 
colluded  in  procuring  the  acquittal,  it  operates  as  an  answer  to 
ftny  objection  that  the  fact  proved  would  be  evidence  of  felony. 

Rule  discharged. 


K.   B.   TRINITY  TERM. 


1810. 
jMne  23. 


[429] 


THE  KING  V.  THE  DIRECTORS  of  the  BRISTOL 

DOCK  COMPANY.f 

(12  East,  429—432.) 

Under  the  Bristol  Dock  Act,  43  Geo.  m.  c.  140,  s.  107,  which  gives 
compensation  where,  **  by  means  of  the  dock-works,  or  in  the  progress  or 
execution  thereof,  damage  may  be  done  to  any  hereditaments,  houses, 
lands,  and  tenements,  or  the  same  may  be  rendered  less  yalnable 
thereby,''  no  compensation  is  due  to  the  owners  of  a  brewery  for  a  lo&s 
arising  to  them  in  their  business  from  the  deterioration  of  the  water  of 
the  public  river  Avon,  from  which  the  brewery  had  been  before  supplied 
by  means  of  pipes  laid  under  low  water  mark;  the  use  of  the  water 
having  been  common  to  all  the  King's  subjects,  and  not  claimed  ai$  an 
easement  to  the  particular  tenement.  The  only  remedy  for  such  an 
injury  is  by  indictment,  which  was  taken  away  in  this  case  by  the  Act 
of  Parliament. 

SCAULETT  moved,  upon  the  Acts  of  the  43  Geo.  IH.  e.  140,  and 
48  Geo.  111.  c.  11,  made  for  improving  and  completing  the 


t  Amongst  modem  coses  in  which 
the  principle  of  tliis  case  has  been 
applied  and  followed,  the  most  im- 
portant is  Caledonian  Ry.  Vo,  v. 
Ogxlvy  (1856)  2  Macq.  229,  251.  But 
observe  the  distinction  where  it  is 
established  as  a  fact  that  there  is  a 
permanent  diminution  in  value  of  the 
land  by  reason  of  the  execution  of 
the  works.  MHr,  Board  of  Worh^  v. 
McCaHhfj  (1874)  L.  R.  7  H.  L.  243, 
247,  43  L.  J.  C.  P.  385,  31  L.  T.  182. 


And  see  CaL  By.  Co.  v.  Waiker't  Trm- 
Ues  (1882)  7  App.  Cas.  2a9,  and  the 
discussion  there  (pp.  275, 289, 302),  as 
to  whether  Col.  Ry.  Co.  v.  Ogilvy  and 
Metr.  Board  of  Works  v.  McCarih'f 
are  reconcileable.  'It  is  perhaps  still 
more  questionable  whether  in  a  cast? 
similar  to  R.  v.  Bristol  Dock  Co.,  a 
similar  decision  could  be  supported 
after  the  decision  of  the  House  of 
Lords  in  the  case  of  Mttr.  Board  vf 
Works  V.  AfcCarf/iy.— E.  C. 
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harbour  of  Bristol,  for  a  mandamus  to  the  defendants  to  issue    The  King 
their  precept  to  the  sheriflFs  of  Bristol  for  summoning  a  jury  to  x^e  direc- 
assess  a  compensation  for  an  injury  sustained  by  Ed.  Woolfryes  "^'^^  ^^oif  ^ 
&  Co.  in  consequence  of  the  dock- works.     The  applicants  were     Dock  (-o. 
brewers  occupying  a  brewhouse  and  other  premises  in  Queen- 
street  in  the  castle  precincts  of  Bristol  for  a  term  of  seven  *years,      [  ♦430  ] 
with  liberty  to  purchase  the  premises  for  4,000Z.  for  the  re- 
mainder of  a  term  of  40  years  granted  by  the  corporation  of 
Bristol.     Before  and  at  the  time  of  passing  the  stat.  43  Geo.  III. 
these  premises  were  supplied  with  fresh  water  fit  for  brewing 
from   the  river  Avon,  to  which   the  brewery  was  contiguous, 
which  water  was  raised  and  brought  into  the  brewery  by  pumps 
and  pipes  laid  into  and  along  the  bank,  and  communicating  with 
the  river  at  low  water  mark,  at  which  time  it  was  pumped  into 
the  brewery :    but  by  means  of  the  works  and  improvements 
authorized  by  the  Acts  of  Parliament,  and  particularly  by  the 
damming  up  of  the  river  for  the  purpose  of  forming  and  floating 
the  harbour,  the  water  in  the  river  at  the  point  of  communication 
with  the  pipes  became  brackish  and  noxious,  so  as  to  render  the 
water  unfit  for  brewing  ;  by  reason  of  which  the  applicants  had 
sustained  loss  in  their  trade ;  and  after  sinking  a  well  for  the 
purpose  of  getting  spring  water  for  the  brewery,  which  in  part 
failed  after  a  time,  and  was  also  found  unfit  for  brewing,  they 
were  obhged  to  abandon  their  premises ;  and  having  then  apphed 
without  effect  to  the  defendants  to  grant  a  compensation  for  their 
loss  estimated  at  above  3,000{.  they  now  made  this  application,  for 
the  purpose  of  trying  their  right  to  receive  such  compensation. 

The  compensation  clause  upon  which  the  motion  was  founded 
was  the  43  Geo.  III.  c.  140,  s.  107,  which,  after  reciting  that  the 
works  and  improvements  authorized  by  the  Act  would  render 
certain  docks  and  mills  useless, ''  and  by  means  of  such  works  and 
improvements,  or  in  the  progress  and  execution  thereof,  injury 
and  damage  may  be  done  to  other  hereditaments,  houses,  lands 
and  tenements,  or  the  same  may  be  rendered  less  valuable 
thereby,"  enacts  that  the  Dock  Company  shall,  and  they  are 
^thereby  directed  "either  to  purchase,  or  to  make  a  just  and  [  •I3i  ] 
liberal  compensation  to  the  owners  and  other  persons  interested 
in  such  docks,  mills,  lands,  houses,  tenements,  or  hereditaments. 
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Tbs  KncG    so  rendered  useless,  injured,  or  made  less  valuable,  at  the  option 

The  Dibec-   of  Buch  owner  or  other  persons  as  aforesaid,"  &c.     And  if  the 

^^BKWToif  *^  claimants  do  not  agree  with  the  Directors  for  the  compensation 

Dock  Co.     to  be  made,  a  jury  is  to  be  summoned  in  the  manner  now  prayed 

for,  and  to   be  8w*om  before  the  justices  of  the  peace  at  the 

quarter  sessions,  who  are  to  ascertain  it. 

Upon  the  opening  of  this  application  the  great  doubt  with 
the  Court  was,  whether  the  claimants  could  establish  such  an 
interest  or  easement  annexed  to  their  premises  in  the  water  of 
the  river  Avon,  which  was  a  public  river  common  alike  to  all  the 
King's  subjects,  as  would  entitle  them  to  compensation  under 
the  general  words  of  the  clause.  And  they  asked  whether,  if 
any  i>erson  before  the  Act  passed  had  done  any  thing  to  deterio- 
rate the  water  of  the  river,  these  parties  could  have  brought  an 
action  as  for  a  private  injurj'  to  their  property.  Scarlett  argued 
that  they  might ;  and  that  there  were  instances  where  persons, 
having  acquired  a  right  to  use  the  water  of  rivers  for  their  own 
purposes,  had  maintained  actions  on  the  case  against  those  who 
disturbed  them  in  their  enjoyment  of  it,  either  by  drawing  off  or 
deteriorating  the  quality  of  the  water.     But  by 

Lord  Ellenborough,  Ch.  J. : 

Those  were  cases  where  the  owners  of  the  property  by  long 
enjoyment  had  acquired  special  rights  to  the  use  of  the  water  in 
its  natural  state  as  it  was  accustomed  to  flow,  by  way  of  par- 
[  *482  ]  ticular  easement  to  their  own  properties,  and  not  merely  a  *use 
which  was  common  to  all  the  King's  subjects.  But  here  the 
injury,  if  any,  is  to  all  the  King's  subjects;  and  that  is  the 
subject-matter  of  indictment  and  not  of  action  ;  otherwise  every 
person  who  had  before  used  the  water  of  the  river  might  equally 
claim  a  compensation ;  for  which  there  is  no  pretence.  And  by 
the  same  rule  if  the  salubrity  of  the  air  in  Bristol  were  im]>aired 
in  consequence  of  the  docks,  every  inhabitant  of  the  place  might 
as  well  claim  a  compensation.  For  general  injuries  common  to 
all  the  subjects  the  remedy  is  by  indictment ;  but  that  I  suppose 
is  taken  away  by  the  Act :  (which  was  admitted  :)  then  the  Act 
has  taken  away  the  only  remedy  which  the  law  would  have  given 
for  this  general  injury. 
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Grose,  J.  was  of  the  same  opinion.  The  Kino 

r. 
The  Dibec- 
Lb  Blanc,  J. :  tors  of  thk 

Bristol 

These  persons  have  no  more  claim  to  compensation  under  the     i^^ck  Co. 
Act  than  every  inhabitant  of  Bristol  would  have  who  had  been 
used  to  dip  a  pail  into  the  river  for  water  for  the  use  of  his 
house. 

Bayley,  J.  agreed. 

Rvie  refnaecL 


BATEMAN  v.  JOSEPH.  isio. 


(12  East,  433—434 ;  S.  C.  2  Camp.  461—463.) 

The  want  of  due  notice  of  the  dishonour  of  a  bill  is  anHTcerad  by 
flhewing  the  holder's  ignorance  of  the  place  of  residence  of  the  piior 
indorser  whom  he  sues :  and  whether  he  used  due  diligence  to  find  out 
the  place  of  residence  is  a  question  of  fact  to  be  left  to  the  jury.t 

This  was  an  action  by  a  subsequent  indorsee  against  the 
drawee  and  first  indorser  of  a  bill  of  exchange,  which  became  due 
on  the  27th  of  September,  when  it  was  presented  for  payment  to 
Parry,  the  acceptor,  in  London,  and  dishonoured.  Notice  of  the 
dishonour  reached  Manchester,  where  the  plaintiff  lived,  on  the 
30th  of  September,  early  enough  for  him  to  have  given  notice  to 
the  defendant  on  that  day  by  the  post  from  Manchester  to 
Liverpool  where  the  defendant  lived ;  and  the  plaintiff  had  the 
like  opportunities  of  giving  notice  on  the  1st,  2nd  and  3rd  of 
October ;  but  no  notice  was  given  to  the  defendant  till  the  4th, 
when  he  received  it  in  a  letter  from  the  plaintiff  directed  to  him 
at  Liverpool  generally.  At  the  trial  before  Lord  Ellenborouoh, 
Ch.  J.  at  Guildhall,  this  apparent  laches  of  the  plaintiff  was 
accounted  for  by  the  evidence  of  his  servant,  that  his  master  did 
not  know  the  residence  of  the  defendant  till  the  day  when  the 
notice  was  sent  by  the  post ;  though  it  appeared  that  he  knew 
the  residence  of  Parry  the  acceptor  in  London,  and  of  Danson 
the  drawer  at  Liverpool :  and  his  Lordship  left  it  to  the  jury  to 

t  Confirmed  by  B.  of  E.  Act,  1882,  s.  50  (2)  (a.),  and  see  Chalmei-s,  4th  ed. 
16j.— R.  C. 


June  2.">. 


[  <33  J 
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Batemah  say  whether  the  plaintiff  had  used  due  diligence  in  acquiring  the 
Joseph.  knowledge  of  the  defendant's  place  of  residence ;  for  it  was 
admitted  that  if  he  had  known  it  at  the  time  when  notice  of  the 
dishonour  reached  him  at  Manchester,  or  had  been  negligent  in 
his  endeavour  to  acquire  that  knowledge  afterwards,  the  notice 
given  to  the  defendant  was  too  late.  The  jury  having  found  a 
verdict  for  the  plaintiff; 

[  -JS-i  ]  Garrow  now  moved  for  a  new  trial,  and  contended  that  as 

the  law*  required  due  diligence  in  giving  notice  of  the  dishonour 
of  a  bill  to  those  whom  it  concerns,  it  must  also  require  due 
diligence  in  making  the  inquiries  necessary  to  enable  him  to  give 
the  notice :  and  here  there  was  no  evidence  of  any  inquiry  con- 
cerning the  defendant  having  been  made  either  at  any  of  the 
banking  houses  in  Manchester  where  the  plaintiff  was  most 
likely  to  have  received  the  information,  or  of  the  drawer  at 
Liverpool. 

But  all  the  Court  agreed  that  this  was  a  question  proper  to  be 
left  to  the  jury,  and  they  had  decided  it.  Whether  due  notice 
has  been  given  of  the  dishonour  of  a  bill,  all  the  circumstances 
necessary  for  the  giving  of  such  notice  being  known,  is  a  question 
of  law ;  but  whether  the  holder  have  used  due  diligence  to  dis- 
cover the  place  of  residence  of  the  person  to  whom  the  notice  is 
to  be  given  is  a  question  of  fact  for  the  jury. 

Rale  refused. 
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WEALL  V.  WM.   KING  and  HENEY  KING.t  isi^- 

(12  East,  452^55.)  JuneJ^. 

Upon  a  declaration  in  case,  alleging  a  deceit  to  have  been  effected  [  452  ] 
upon  the  plaintiff  by  means  of  a  warranty  made  by  two  defendants, 
upon  a  joint  sale  to  him  by  both,  of  sheep,  their  joint  propei*ty,  the 
plaintiff  cannot  recover  upon  proof  of  a  contract  of  sale  and  wan*anty  by 
one  only  as  of  his  separate  property ;  the  action,  though  laid  in  tort, 
being  founded  on  the  joint  contract  alleged. 

The  plaintiff  declared  that  on  the  10th  of  October,  1805,  the 
defendants  at  Weyhill  fair  exposed  to  sale  200  South  Down  lambs 
as  and  for  stock,  i.e.  sound  lambs,  and  thereupon  the  plaintiff 
bargained  with  the  defendants  for  the  said  lambs,  as  and  for 
stock,  i.e.  sound  Iambs,  at  and  for  a  certain  price  to  be  therefore 
paid  by  the  plaintiff  to  the  defendants  for  the  same ;  and  the 
defendants  by  then  and  there  falsely  and  fraudulently  warranting 
the  said  lambs  to  be  stock,  i.e.  sound  lambs,  then  and  there 
falsely,  fraudulently,  and  deceitfully  sold  the  said  200  South 
Down  lambs  to  the  plaintiff,  as  and  for  stock,  i.e.  sound  lambs, 
for  a  large  price,  to  wit,  400Z.,  which  was  afterwards  paid  by  the 
plaintiff  to  the  defendants  for  the  same :  whereas  in  fact  the  said 
lambs  at  the  time  of  the  sale  and  warranty  of  them,  as  aforesaid, 
were  not  stock,  i.e.  sound  lambs,  but  were  unsound  and  afflicted 
with  the  rot ;  by  means  whereof  37  of  them  died,  and  the  rest 
])ecame  useless  to  the  plaintiff ;  and  the  plaintiff  lost  the  price 
and  expected  profit  of  them,  &c.  There  were  other  counts  laying 
the  contract  m  different  ways,  but  all  of  them  charging  it  as  a 
joint  contract  made  by  the  defendants  with  the  plaintiff.  The 
defendants  pleaded  not  guilty :  and  at  the  trial  before  Heath,  J. 
at  Croydon,  the  plaintiff  proved  a  warranty  to  the  effect  above 
stated  made  by  the  defendant  Henry  King;  but  there  was  no 
evidence  to  affect  the  other  defendant  William  King :  on  which 
it  was  objected  by  the  defendant's  counsel,  that  the  evidence  did 
not  maintain  the  declaration.  To  which  it  was  answered  that 
the  action  arose  on  the  tort  and  not  on  the  contract.    *But  the      [  *^53  ] 

t  Although  by  modem  rules  the  tiuns  upon  the  question,  what  is  the 

strict  requirements  as  to    pleading  true  gist  of  the  action.     Compare 

and  parties  are  to  a  certain  extent  Goveft  y.  Badnulge,  6  B.  R.  539,  and 

relaxed,  a  case  cannot  be  regardeil  aea  cases  cited  in  note  there. — R.  C 
us  unimportant  where  the  judgment 
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Weall  learned  Judge  allowed  the  objection,  and  nonsuited  the  plaintiff; 
KiMo  stating  that  in  his  consideration  of  the  case,  if  that  reasoning 
and  Another,  ^^^q^q  jq  prevail,  every  breach  of  promise  might  be  converted  into 
a  tort.  And  further,  that  if  this  declaration  could  be  considered 
as  laid  in  tort  founded  on  a  contract,  he  should  have  submitted 
the  case  of  Govett  v.  Radnidge  and  others,!  on  which  the  plaintiffs 
counsel  principally  relied,  for  the  reconsideration  of  the  Court  of 
K.  B.,  how  far  the  same  could  be  reconciled  with  the  cases  of 
Bristow  V.  Wright,  I  and  Boson  v.  Sanford ;  §  more  especially  as 
the  Court  of  Common  Pleas  had  lately  in  the  two  cases  of  Powell 
V.  Layton,\  and  Max  v.  RohertSy^  decided,  after  mature  con- 
sideration, against  the  authority  of  Govett  v.  Radnidge,  under 
similar  circumstances.  A  rule  nisi  was  afterwards  obtained  by 
Garrow  in  last  Michaelmas  Term  for  setting  aside  the  nonsuit, 
which  in  Easter  Term  was  opposed  by  Manyat  and  Laices,  and 
supported  by  Garrotv  and  Espinasse.  I  was  not  present  in  Court 
at  the  time  when  the  case  was  argued ;  but  the  subject  seems  to 
have  been  exhausted  in  the  reports  of  the  cases  before  referred  to. 
And  after  time  taken  by  the  Court  to  consider  of  the  case,  and  of 
the  conflicting  authorities. 

Lord  Ellenborouoh,  Ch.  J.  now  delivered  judgment : 

This  was  an  action  against  the  two  defendants  for  deceit, 
stated  to  have  been  committed  in  a  joint  sale,  alleged  in  the 
declaration  to  have  been  made  by  them,  of  some  sheep,  their 
[  *^'^^  ]  joint  property,  and  to  have  been  warranted  *by  them  to  be  stock 
or  sound  sheep,  and  which  proved  to  be  unsound:  and  the 
question  is  whether  the  nonsuit  which  proceeded  on  the  ground 
of  there  being  no  evidence  in  this  case  to  affect  William  King, 
one  of  the  defendants,  be  maintainable  ?  The  argument  on  the 
part  of  the  defendant  has  been,  that  this  is  an  action  founded  on 
the  tort;  that  torts  are  in  their  nature  several;  and  that  in 
actions  of  tort  one  defendant  may  be  acquitted,  and  others  found 
guilty.     This  is  unquestionably  true,  but  still  is  not  sufficient  to 

t  6  R  R.  539  (3  East,  62).  365). 

X  Dougl.  665.  %  2  Bos.  &  P.  (N.  R.)  454  (over- 

§  Skin.  278;   Salk.  440;   3  Lev.  ruled  by  Kendall  y,  Hamiltou  {IS79) 

258 ;  Carth.  58 ;  2  Show.  478.  4  App.  Cas.  504.— R.  C). 
II  9  R.  R.  660  (2  Bos.  &  P.  (N.  R.) 
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decide  the  present  question.  The  declaration  alleges  the  deceit  Weall 
to  have  been  effected  by  means  of  a  warranty  made  by  both  the  kino 
defendants  in  the  course  of  a  jomt  sale  by  them  both  of  sheep,  ^^^  Another, 
their  joint  property.  The  joint  contract  thus  described  is  the 
foundation  of  the  joint  warranty  laid  in  the  declaration,  and 
essential  to  its  legal  existence  and  validity :  and  it  is  a  rule  of 
law  that  the  proof  of  the  contract  must  correspond  with  the 
description  of  it  in  nil  material  respects :  and  it  cannot  be  ques- 
tioned that  the  allegation  of  a  joint  contract  of  sale  was  not  only 
material,  but  essentially  necessary  to  a  joint  warranty  alleged 
upon  record  to  have  been  made  by  the  supposed  sellers,  by  what- 
ever circumstances,  and  in  whatever  action,  be  the  same  debt, 
assumpsit,  or  tort,  the  allegation  of  a  contract  becomes  necessary 
to  be  made ;  and  such  allegation,  or  any  part  of  it,  cannot  (as 
here  it  certainly  cannot)  be  rejected  as  mere  surplusage :  such 
allegation  requires  proof  strictly  corresponding  therewith :  it  is  in 
its  nature  entire,  and  indivisible,  and  must  be  proved  as  laid  in 
all  material  respects.  We  prefer  deciding  this  case  upon  a 
principle  which  is  certain  and  universal,  rather  than  by  a  refer- 
ence to  any  cases  either  of  doubtful  authority,  or  in  which  the 
particular  facts  may  seem  to  afford  a  special  rule  of  construction. 
*In  this  case  a  joint  contract  was  necessary  to  be  laid  in  order  to  [  *455  ] 
maintain  the  ground  of  action  as  stated  upon  the  record ;  and 
being  so  laid,  and  not  being  proved,  the  plaintiff  was  properly 
nonsuited. 

Rule  discharged. 
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1810       EIGHT,  ON  THE  Demises  of  HAREIETT  PHILLIPPS, 

June  27. 

—  AND  Others,  v.  SMITH-f 

r  ^55  ]  (12  East,  455-^63.) 

Under  a  dcviso  to  tnistoes,  their  heirs,  &c.  of  freehold  and  leasehold 
OHtate,  on  tnist  to  permit  and  sufiPer  the  testator^a  wife  to  receive  and 
take  the  rents  and  profits  until  his  son  should  attain  twenty-one,  and 
then  to  the  use  of  his  son  in  fee :  and  a  devise  of  other  lands  to  the 
trustees,  upon  trust  to  receive  the  rents  and  profits  till  his  son  attained 
twenty-one ;  and  in  the  mean  time  to  apply  the  profits  in  dischai^;ing' 
the  interest  of  a  bond  of  3,000/. ;  and  on  the  son's  attaining  twenty-one. 
upon  trust  by  sale,  lease,  or  mortgage  of  the  last  mentioned  premises, 
to  raise  the  3,000/.  and  discharge  the  bond ;  and  subject  thereto,  to  the 
use  of  his  son  in  fee  on  his  attaining  twenty-one :  and  a  third  devise  of 
other  lands,  and  the  residue  of  his  real  and  personal  estate,  to  the  use  of 
the  Mime  trustees,  in  trust,  by  sale,  loose,  or  mortgage  of  the  some,  to 
raise  3,000/.,  and  pay  it  to  his  daughter  Elizabeth:  and  after  payment 
thereof,  absolutely  to  sell  and  dispose  of  so  much  of  the  residue  of  his 
said  lands,  &c.  as  they  should  think  projior  to  raise  money  to  pay  hi^ 
debts,  legacies,  and  funeral  expenses ;  and  then  upon  trust  to  pay  the 
interest  and  produce  of  his  real  and  personal  estate  to  hift  then  wife,  for 
the  maintenance  of  herself  and  two  children,  till  the  latter  should  attain 
twenty-one,  if  she  continued  his  widow ;  but  if  not,  then  for  the  benefit 
of  the  two  children  till  twentv-one ;  and  then  to  transfer  to  those  chil- 
dren  such  residue ;  with  further  trusts  if  either  or  both  of  them  died 
under  twenty-one,  with  a 

Proviso — *'  That  it  should  be  lawful  for  the  trustees,  and  the  survivor, 
at  any  time  or  times  till  all  the  said  lands,  &c.  devised  to  them  should 
actually  become  vested  in  any  other  person  or  persons  by  virtue  of  the 
will,  or  imtil  the  same  or  any  part  thereof  should  be  absolutely  sold  a» 
aforesaid,  to  lease  the  sailie  or  any  part  thereof,"  for  any  term  of  years 
not  exceeding  fourteen,  at  the  best  rent : — 

Held  that  the  devise  in  the  first  cLiuse  to  the  trustees,  upon  trust  to 
permit  and  suffer  the  tostator*8  wife  to  receive  and  take  the  rents  and 
profits  of  the  lands  there  described  imtil  his  son  attained  twenty-one, 
vested  the  legal  estate  of  those  lands  in  her,  and  was  not  affected  by  the 
subsequent  leading  proviso  given  to  the  trustees,  which  was  confiined  to 
premises  originally  vested  in  them  as  tinustees,  or  over  which,  'when 
afterwards  becoming  vested  in  others,  the  trustees  retained  a  poorer  of 
sale,  &c. 

This  was  an  action  of  ejectment  brought  to  recover  possession 
of  a  messuage  and  tenement  in  St.  Stephens  by  Laxmceston,  in 
the  county  of  Cornwall.  The  declaration  contained  three 
demises,  1.  by  Harriett  Phillipps,  widow,  Sir  John  Kennaway 
Bai-t.,  R.  Kennaway,  and  R.  Winslow ;  2.  by  T.  J.  Phillijjps,  and 

t  See  note  to  Doe  d.  Leiccsfer  v.  Biggs,  jmt,  p.  533. — JL  C, 
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3.  by  Harriett  Phillipps  alone.    At  the  trial  at  Bodmin  a  verdict       Right, 
WAS  found  for  the  plaintiff  on  the  third  demise,  *subject  to  the    phillipps, 
oi)inion  of  the  Court  on  the  following  case.  Smith 

Thomas  Phillipps  being  seised  in  fee  of  the  premises,  devised      r  *^^q  -i 
the  same  as  follows :  "  I  devise  unto  Sir  John  Kennaway,  Bart., 
R.  Kennaway,  and  R.  Winslow,   clerk,  their  heirs,  executors, 
administrators  and  assigns,  all  my  freehold  and  leasehold  mes- 
suages, lands,  &c.  in  the  parish  of  St.  Stephen,  in  the  county  of 
Cornwall,  (including  the  premises  in  question)  upon  trust  to  permit 
and  suffer  my  wife  (the  lessor  of  the  plaintiff  in  the  third  demise) 
to  receive  and  take  the  rents  and  profits  thereof  until  my  son 
Thomas  Phillipps  shall  attain  the  age  of  21  years ;  and  from  and 
after  his  attaining  that  age,  then  upon  trust  and  to  and  for  the 
use  of  my  said  son  Thomas,  his  heirs,'  executors,  &c.  during  all 
my  estate  and  interest  therein  respectively."     The  testator  then 
devised  to  his  said  trustees  and  their  heirs  and  assigns  as  follows, 
viz.  ''All  my  messuages,  lands  and  hereditaments  then  lately 
purchased  by  me  in  the  parish  of  Saint  Thomas  near  Launceston ; 
upon  trust  nevertheless  to  receive  the  rents  and  profits  thereof 
until  my  said  eldest  son  Thomas  shall  attain  the  age  of  21  years, 
and  pay  and  apply  the  same  in  the  mean  time  in  discharge  of 
the  interest  to  become  due  on  my  bond  for  3,0O0Z.    And  when 
my  said  son  shall  attain  the  age  of  21  years,  then  upon  trust 
that  they,  my  said  trustees,  shall  by  sale,  lease  or  mortgage  of  all 
or  any  part  of  the  said  last-mentioned  lands,  as  they  my  said 
trustees  shall  think  proper,  raise  and  levy  the  sum  of  8,0002.,  and 
apply  the  same  in  discharge  of  the  principal  monies  due  on  the 
said  bond :  and  after  raising  and  payment  of  the  said  8,000Z., 
and  subject  and  chargeable  thereto,  I  give  and  devise  the  said 
last-mentioned  messuages,  lands,  &c.  unto  and  to  *the  use  of  my      [  *457  ] 
said  eldest  son,  on  his  attaining  such  age  as  aforesaid,  and  his 
heirs  for  ever."  The  testator  then  devised  to  the  same  trustees 
**  all  my  messuages,  lands,  tenements  and  hereditaments  of  what 
nature  or  kind  soever,  situate  in  Tiverton  in  the  county  of  Devon, 
or  elsewhere  in  the  counties  of  Devon  or  Cornwall,  (except  as 
aforesaid),  and  also  all  the  messuages,  lands,  &c.  whether  free- 
hold, copyhold,  or  leasehold,  which  I  am  lately  become  entitled 
unto,  under  the  will  of  my  late  father,  and  the  residue  of  all  my 
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BioRT,      real  and  personal  estate  and  effects  whatsoever,  subject  to  sach 
PH1LLIPP8,    charges  and  incumbrances  as  are  now  affecting  the  same,  to  hold 

Smith.       ^^^  same  mito  and  to  the  use  of  them  the  said  trustees,  their 
heirs,  executors,  administrators  and  assigns,  upon  trust  never- 
theless that  they,  my  said  trustees,  shall  at  any  time  after  my 
decease,  either  by  sale,  lease,  or  mortgage,  of  all  and  every  or  any 
of  my  said  freehold,  copyhold,  or  leasehold  messuages,  lands,  &e. 
or  any  part  thereof  respectively  by  me  lastly  hereinbefore  given 
and  devised  to  them  my  said  trustees,  as  aforesaid,  as  they  shall 
think  proper,  raise  the  said  sum  of  8,0O0L,  and  x)ay  the  same  to 
my  daughter  Elizabeth  Patience,  in  discharge  of  a  legacy  given 
to  her  by  the  will  of  Sir  Jonathan  Phillipps ;  and  after  payment 
thereof  shall  absolutely  sell  and  dispose  of  all  or  any  part  or 
parts  of  the  residue  of  my  said  messuages,  lands,  tenements  and 
hereditaments,  at  such  time  and  in  such  manner  also  as  they  my 
said  trustees  shall  think  proper ;  and  shall  pay  the  clear  residue 
of  the  monies  to  arise  by  such  sale  in  discharge  of  my  debts, 
funeral  expenses,  and  legacies:    and  upon  trust  to  pay  the 
interest,  dividends  and  produce  of  my  said  real  and  personal 
estate,  after  payment  of  such  incumbrances,  and  my   debts, 
funeral  expenses,  and  legacies,  as  aforesaid,  unto  my  said  wife 

[  *458  ]  for  the  better  support  of  herself  and  her  children  until  my  *two 
children  by  her  shall  respectively  attain  the  age  of  21  years,  if 
my  said  wife  shall  so  long  live  and  continue  my  widow :  but  if 
not,  then  upon  trust  that  they  my  said  trustees  shall  pay  the 
mcome  and  produce  of  the  residue  of  my  said  real  and  personal 
estate  unto  and  for  the  benefit  of  my  said  two  children,  by  my 
present  wife,  as  my  said  trustees  shall  think  proper,  till  such 
children  shall  attain  such  respective  ages  as  aforesaid ;  and  then 
upon  trust  to  pay,  assign,  convey  and  transfer  all  the  residue  of 
my  real  and  personal  estate,  subject  as  aforesaid,  unto  my  said 
two  children,  their  heirs,  executors,  &c.  equally  between  them  as 
tenants  in  common :  or  if  either  such  children  shall  die  under 
that  age,  then  to  the  survivor  of  them,  his  or  her  heirs,  executors, 
&c.  on  his  or  her  attaining  such  age  as  aforesaid.  And  if  both 
my  said  children  by  my  present  wife  shall  die  under  21,  then 
upon  trust  to  pay  the  clear  income  and  produce  of  the  residue  of 
my  said  real  and  personal  estate  to  my  said  wife  for  her  life ; 
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and  after  her  decease,  to  pay  and  transfer  the  residue  of  my  said 
real  and  personal  estate  unto  my  son  Thomas  and  my  daughter 
Elizabeth  Patience,  equally  between  them,  share  and  share  alike, 
when  and  as  they  shall  respectively  attain  the  age  of  21  years, 
and  the  income  thereof  in  the  mean  time  :  and  if  either  of  such 
last-mentioned  children  shall  die  under  that  age,  then  to  the 
survivor  of  them,  his  or  her  heirs,  executors,  &c.  on  his  or  her 
attaining  such  age  as  aforesaid."  Then  followed  this  provision. 
"  Provided  also,  and  I  do  hereby  direct,  that  it  shall  and  may  be 
lawful  for  my  said  trustees,  and  the  survivors,  &c.  at  any  time  or 
times,  till  all  the  said  messuages,  lands,  tenements  and  premises 
hereby  devised  to  them  upon  trust  as  aforesaid  shall  actually 
become  vested  in  any  other  person  or  persons  by  virtue  of  this 
my  will,  or  *until  the  same  or  any  part  thereof  shall  be  absolutely 
sold  and  disposed  of  as  aforesaid,  to  demise  and  lease  the  same 
premises,  or  any  part  thereof,  to  any  persons,  for  any  term  or 
number  of  years  not  exceeding  14  years  in  possession,  and  not 
in  reversion,  at  the  best  and  most  reasonable  rack  rent,  &c.,  so  as 
ench  lease  or  leases  be  made  dispunishable  of  waste :  and  that 
the  lessee  or  lessees  do  execute  counter-parts  of  such  leases 
respectively."  The  testator  afterwards  died  seised  of  the 
premises  mentioned  in  the  third  demise,  leaving  all  the  lessors 
of  the  plaintiff  him  surviving.  If  the  plaintiff  were  entitled  to 
recover  on  such  third  demise,  the  verdict  was  to  stand :  if  not, 
then  a  nonsuit  was  to  be  entered. 


BiaHT, 

Lessee  of 

PfllLLIPPS, 

V. 

Smith. 


[  H50  1 


This  case  was  argued  in  the  last  Term  by  A.  Moore  for  the 
plaintiff,  and  by  Com-tenay  for  the  defendant.  The  argument 
turned  upon  the  particular  words  of  the  will  noticed  in  the  judg- 
ment of  the  Court,  which  was  now  delivered  by 


Lord  Ellenbobough,  Ch.  J. : 

The  only  question  in  this  case  was,  whether  Harriet  Phillipps, 

widow,  upon  whose  demise  the  plaintiff  had  recovered  a  verdict, 

took  the  legal  estate  in  the  premises  in  question  under  the  will 

of  Thomas  Phillipps  ?    By  that  will  Thomas  Phillipps  devised 

to  Sir  John  Eennaway,  Bart,  and  others,  their  heirs,  executors, 

administrators,   and  assigns,  all   his    freehold  and    leasehold 

o  o  2 
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Bight,      messuages,  &c.  in  St.  Stephen,  apon  trast  to  permit  and  suffer 
Phillipps,    his  wife,  the  said  Harriet  Phillipps,  to  receive  and  take  the  rents 
Smith.       ^^^  profits  until  his  son,  Thomas  Phillipps,  should  attain  21 ; 
and  upon  his  said  son's  attaining  that  age,  then  upon  trust  to 
and  for  the  use  of  his  said  son,  his  heirs,  executors,  administra- 
[  •^fiO  ]      tors,  and  assigns.     This  devise  includes  the  premises  in  *que8tion, 
which  are  freehold.    The  testator  also  devised  certain  other 
premises  to  Sir  John  Kennaway  and  the  others  before  named 
with  him,  upon  trust  to  receive  the  rents  and  profits  till  his  said 
son  Thomas  should  attain  21,  and  to  pay  and  apply  them  in  the 
mean  time  in  discharge  of  the  interest  on  a  bond  for  8,000/. ;  and 
on  the  son's  attaining  21,  upon  trust,  by  sale,  lease,  or  mortgage^ 
of  all  or  any  part  of  those  premises  to  raise  the  3,0001.,  and 
subject  thereto,  to  the  use  of  his  said  son  Thomas,  on  his 
attaining  21,  and  his  heirs.     The  testator  also  gave  certain 
other  freehold,  copyhold,  and  leasehold  premises,  and  the  residue 
of  his  real  and  personal  estate,  to  the  same  persons ;  to  hold 
the  same  unto  and  to  the  use  of  them,  their  heirs,  executors, 
administrators,  and  assigns,  upon  trust  that  they  should,  either 
by  sale,  lease,  or  mortgage  of  all  or  any  part  of  the  real  estate, 
raise  the  sum  of  8,0002.,  and  pay  it  to  his  daughter  Elizaheth 
Patience,   in   discharge  of    a    legacy  given  her  by   Sir  John 
Phillipps;   and  after  payment  thereof,  to  sell  and  absolutely 
dispose  of  so  much  of  the  real  estate  as  they  should  think  proper, 
to  raise  money  to  pay  his  debts,  funeral  expenses,  and  legaci^, 
and  upon  trust  to  pay  the  interest,  dividends,  and  produce  of  his 
said  real  and  personal  estate  to  his  wife,  for  the  better  main- 
tenance of  herself  and  her  children,   till    the    testator's  two 
children  by  her  should  attain  21,  if  she  should  so  long  continue 
his  widow ;  but  if  she  should  not,  then  upon  trust  to  pay  the 
income  and  produce  of  the  residue  of  his  real  and  personal 
estate  for  the  benefit  of  the  said  children  till  21,  and  then  to 
convey  and  transfer  to  them  such  residue ;  with  further  trusts, 
if  either  or  both  of  them  should  die  under  21.     The  wUl  then 
contains  a  proviso,  ''  that  it  shall  and  may  be  lawful  to  and  for 
my  said  trustees,  and  the  survivors  and  survivor  of  them,  at 
[  *4€i  J      any  time  or  ^times,  till  all  the  said  messuages,  lands,  tenements, 
and  premises  hereby  devised  to  them,  upon  trust  as  aforesaid, 
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shall  actually  become  vested  in  any  other  person  or  persons  by  Sioht, 
virtue  of  this  my  will,  or  until  the  same  or  any  part  thereof  shall  phillipfs, 
be  absolutely  sold  and  disposed  of  as  aforesaid,  to  demise  and  q^^k. 
lease  the  same  premises  or  any  part  thereof  to  any  person  or 
persons,  for  any  term  not  exceeding  14  years,  in  possession  and 
not  in  reversion,  at  the  best  rent,"  &c.  It  was  admitted  upon 
the  argument  that  a  limitation  of  the  freehold  premises  to 
trustees,  upon  trust  to  permit  another  to  receive  the  rents  and 
profits,  will  in  general  vest  the  legal  estate  in  the  person  who  is 
to  receive  the  rents  and  profits ;  and  Broughton  v.  Langley  (Ld. 
Bay.  878),  is  an  authority  in  point  that  it  will.  But  it  was 
contended  that  the  power  of  leasing  in  this  will  distinguished 
this  case  from  that  of  Broughton  and  Langley ;  that  this  power 
extended  to  the  premises  in  question,  as  well  as  to  all  the  other 
premises  devised ;  and  that  when  the  testator  gave  the  trustees 
this  power,  he  must  have  understood  that  he  had  before  given 
them  the  legal  estate.  Upon  an  attentive  consideration,  how- 
ever, of  this  proviso,  it  appear^  that  it  does  not  extend,  and  was 
not  meant  by  the  testator  to  extend,  to  the  premises  in  question, 
but  is  confined,  and  was  intended  to  be  confined,  either  to 
premises  which,  having  been  originally  vested  in  them  as  trus- 
tees under  the  will,  might  afterwards  become  vested  in  another 
person  or  persons,  or  to  those  over  which  the  trustees  had  power 
of  sale  given  to  them :  and  if  the  intention  were  in  this  respect 
even  doubtful,  it  would  be  sufficient  for  the  plaintiff ;  because 
the  devise  in  trust  to  permit  Mrs.  Phillipps  to  receive  the  rents, 
&C.  mast  have  the  ordinary  effect  of  such  a  devise,  unless  the 
Court  can  pronounce  affirmatively  that  it  was  *the  testator's  [  •^62  J 
intention  to  include;  the  premises  in  question  in  the  power  of 
leasing.  The  will  contains  three  devising  clauses,  the  second 
and  third  of  which  contain  powers  of  sale ;  but  the  first  contains 
no  such  power,  but  is  in  trust  to  permit  the  widow  to  receive  the 
rents  till  the  son  should  attain  21,  and  it  is  then  to  the  use  of 
the  son  in  fee.  It  is  true  that  the  first  clause  contains  leaseholds 
as  well  as  freeholds ;  and,  as  to  the  leaseholds,  the  legal  estate 
must  be  in  the  trustees ;  but  though  the  legal  estate  as  to  them 
be  in  the  trustees,  it  does  not  follow  that  the  testator  intended 
that  they  should  be  included  in  the  power  of  leasing ;  and  even 
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if  they  were  intended  to  be  included,  it  does  not  follow  that 
there  was  the  same  intention  as  to  the  freeholds.    The  trustees 
were  to  have  no  control  over  these  premises,  for  any  purposes  of 
the  testator's  will,  but  they  were  to  vest  and  enure  for  all 
beneficial  purposes  solely  to  the  use  of  the  widow  till  the  son 
was  21,  and  then  to  enure  wholly  to  that  of  the  son  ;  and  there 
is  nothing  upon  the  face  of  the  will  bespeaking  an  intention  that 
the  mother  and  the  son  should  not  respectively  have,  in  suc- 
cession, the  legal  estate,  and,  if  they  thought  fit,  the  actual 
possession :  whereas  if  the  defendant  be  right,  and  the  power 
extend  to  these  premises,  the  trustees  might  lease  them  when 
the  son  was  upon  the  eve  of  21,  and  might  deprive  him  of  the 
actual  possession  till  he  was  nearly  35.    A  construction  which 
would  produce  such  a  consequence,  without  any  obvious  benefit 
on  the  other  side,  is  not  to  be  adopted,  unless  the  words  abso- 
lutely require  it,  and  which,  upon  a  fair  consideration  of  them, 
they  do  not  appear  to  do.    The  words  give  the  trustees  the 
power  of  leasing  '*  till  all  the  messuages,  &c.  devised  to  them 
upon  trust  as  aforesaid  shall  actually  become  vested  in  some 
other  person,  or  until  the  same  shall  be  ^absolutely  sold."     The 
words  "  upon  trust  as  aforesaid,"  are  not  very  definite.     They 
may  mean  upon  which  trusts  are  to  be  executed  by  the  trustees, 
i,€,  upon  which  they  are  to  raise  money,  &c. :  and  if  that  be 
their  meaning  here,  they  do  not  extend  either  to  the  premises  in 
question,  or  to  the  leaseholds  which  were  included  in  the  first 
devise.    The  words,  "  till  they  shall  actually  become  vested  in 
some  other  person  by  virtue  of  this  my  will,"  imply  that  the 
testator  was  contemplating  property  as  to  which  he  had  already 
used  words  which  would  vest  it  in  the  trustees  in  the  first 
instance,  and  afterwards  [pass  it  beyond  them  to  some  other 
person :  whereas  he  had  not  before  used  any  words  as  to  the 
property  in  question,  which  would  have  that  effect.     Upon  these 
grounds,  therefore,  that  the  words  here  used  in  the  devise  to 
Harriet  Phillipps  are  sufl&cient  to  pass  the  legal  estate  to  her, 
unless  the  power  of  leasing  controls  them ;  that  there  are  no 
purposes  expressed  in  the  testator's  will  which  a  lease  of  these 
premises  will  advance ;  that  it  might  materially  prejudice  the 
interests  of  those  persons  to  whom  the  will  gives  these  pre- 
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mises  to  extend  the  power  of  leasing  to  them;  and  that  all 
the  words  of  the  power,  and  the  probable  intention  of  the 
testator,  may  be  satisfied  without  that  extension;  we  are  of 
opinion  that  Harriet  Phillipps  took  the  legal  estate  in  the 
premises  in  question,  and  consequently  that  the  plaintiff  is 
entitled  to  recover.  This  is  certainly  the  justice  of  the  case  in 
this  action ;  for  Sir  John  Eennaway  and  the  others  appear  by 
the  first  count  to  have  concurred  in  the  ejectment,  though,  from 
a  mistake,  there  is  no  count  upon  which  they  could  have 
recovered,  had  the  legal  estate  been  in  them. 


Right, 

Lessee  of 

Phillipps, 

r. 

Smith. 


BOE,   ON  THE  Demise  of  BAMFOKD,   v.  HAYLEY. 

(12  East,  464—470.) 

A  proviso  in  a  lease  for  twenty-one  years,  that  if  either  of  the  parties 
shall  be  desirous  to  determine  it  in  seven  or  fourteen  years,  it  shall  be 
lawful  for  either  of  them,  his  executors  or  administrators,  so  to  do,  upon 
twelve  months'  notice  to  the  other  of  them,  his  heirs,  executors,  or 
administrators,  extends,  by  reasonable  intendment,  to  the  devisee  of  the 
lessor  who  was  entitled  to  the  rent  and  reversion. 

In  ejectment  to  recover  messuages  and  lands  at  Wolver- 
hampton, in  the  county  of  Stafford,  the  demise  of  which  was 
laid  on  the  26th  of  March,  1809,  a  verdict  was  taken  at  the  trial 
at  Stafford  for  the  plaintiff ;  subject  to  the  opinion  of  the  Court 
upon  [a  case,  the  effect  of  which  is  sufficiently  stated  in  the 
judgment  of] 

Lord  Ellenborough,  Gh.  J. : 

The  only  question  in  this  case  was  upon  the  validity  of  a 
notice  for  determining  a  lease.  William  Bamford,  being  seized 
in  fee,  demised  the  premises  in  question  to  the  defendant  for  21 
years  from  Lady-day,  1802,  subject  to  this  proviso,  "  that  if 
either  of  the  said  parties  shall  be  minded  and  desirous  to  deter- 
mine this  lease  at  the  end  of  the  first  7  or  14  years  of  the  said 
term,  then  and  in  such  case  it  shall  and  may  be  lawful  for  either 
of  them,  his  executors  or  administrators,  so  to  do,  upon  giving  ^ 
unto  the  other  of  them,  his  heirs,  executors  or  administrators, 


1810. 
June  27. 
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RoK,        12  monthB*  notice,  in  writing,  of   such  his  or  their  mind  or 
Bahfobd,    intention."      William  *Bamford  devised  to  the   lessor  of  the 
Hatlbt      plaintiff  in  fee,  and  made  him  and  one  Cheshu-e  executors  of  his 
r  '468  1      ^^1»  ^^^  ^^^^'    ^^  ^^^  ^^^  ^^  March,  1808,  the  lessor  of  the 
plaintiff  gave  notice  in  his  character,  and  by  the  name  and 
description  of  '*  devisee  in  fee  under  the  will  of  his  late  father 
William  Bamford,  deceased,"  for  putting  an  end  to  the  lease  on 
Lady-day,  1809,  in  pursuance  of  the  proviso  therein  contained ; 
and  it  is  upon  the  validity  of  the  notice  thus  given  by  him 
that  the  case  depends.     It  is   contended  on  the  part  of  the 
defendant,  that  this  proviso  is  to  be  looked  upon  as  a  con- 
dition to  defeat  an  estate ;  that  it  ought  therefore  to  be  strictly 
and  literally  pursued  ;  and  that  as  it  gives  no  power,  in  terms, 
but  to  the  parties,  their  executors  or  administrators,  it  does  not 
warrant  a  notice  by  a  devisee.     On  the  other  hand  it  was  urged, 
that  this  was  intended  as  a  privilege  or  power  to  accompany 
the  estate  of  the  lessor  on  the  one  part,  and  of  the  lessee  on 
the  other,  into  whatsoever  hands  it  might  pass ;  and  that  the 
words  ''  executors  and  administrators  "  were  put  for  representa- 
tives in  general ;  and  that  a  notice  might  be  given  by  an  assignee 
of  either  party,  or  by  the  heir  or  devisee  of  the  lessor,  as  well 
as  by  the  parties  themselves,  their  executors  or  administrators : 
and  this  we  think  the  right  construction.    The  object  of  such  a 
proviso  manifestly  is  that  the  inheritance  should  not  be  bound 
on  the  one  hand  against  the  will  of  the  persons  to  whom  the 
inheritance  belongs  ;  and  that,  on  the  other  hand,  the  lessee  and 
those  claiming  under  him  should  not  be  bound  against  thdr 
will ;  but  that  in  all  instances  the  parties  interested,  whosoever 
they  might  be,  should  have  power  to  give  the  necessary  notice 
for  this  purpose.     The  intention  was  not  to  give  a  collateral 
power,  to  be  exercised  by  a  stranger,  but  to  annex  certain 
[  ♦409  ]       privileges  to  the  term  *and  to  the  reversion,  to  pass  with  such 
term  and  with  such  reversion  respectively,  and  to  be  exercised  by 
the  persons,  whosoever  they  might  be,  to  whom  such  term  or 
reversion  should  come.     The  right  respects  the  interest  demised; 
and  according  to  the  rules  which  ascertain  whether  a  covenant  is 
to  be  deemed  to  run  with  the  land  or  not,!  would  be  considered 

t  6  Co.  Eep.  16,  and  3  Wils.  27,  were  referred  to. 
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as  annexed  to  the  reversion  on  the  one  hand,  and  to  the  term  Bob, 
on  the  other.  A  covenant  by  a  lessor  that  he  \^ould  renew  at  Bahfobd, 
the  end  of  his  term  has  been  adjudged  to  run  with  the  land  and  n^yi^Y. 
to  bind  the  grantee  of  the  reversion ;  f  and  there  is  no  substan- 
tial difference,  in  point  of  construction,  between  a  stipulation  for 
extending  the  term,  and  a  stipulation  for  shortening  it.  So  a 
covenant  to  renew  at  the  request  of  the  lessee  has  been  held  in 
equity  to  run  with  the  estate,  and  to  oblige  the  lessor  to  renew 
at  the  request  of  the  lessee's  executors ;  there  being  nothing  in 
the  lease  to  shew  that  the  renewal  was  intended  to  be  confined 
personally  to  the  lessee,  and  it  being  considered  that  the  execu- 
tors were  identified  with  the  lessee.  I  If  the  proviso  in  this 
case  is  to  be  construed  literally,  what  will  be  the  consequence  ? 
If  the  lessee  or  his  executors  assign,  such  assignee  cannot  give 
the  notice,  because  he  is  not  within  the  words ;  but  if  any  notice 
is  to  be  given  on  his  part,  he  must  procure  it  to  be  given  by  the 
lessee  or  his  executors :  and  for  the  same  reason,  if  the  lessor 
die,  his  heir  or  devisee  cannot  give  it ;  but,  if  any  notice  in  such 
ease  is  to  be  effectual,  it  must  be  from  the  executors  or  adminis- 
trators of  the  lessor.  Now  it  never  could  be  intended  that  the 
right  of  determining  the  term  should  be  *taken  from  the  only  [  *470  ] 
X)er8on8  interested  in  it,  and  given  to  a  mere  stranger,  having 
no  interest  in  it  whatever.  We  therefore  think  the  true  construc- 
tion of  this  proviso  is  not  according  to  the  letter,  but  according 
to  the  spirit ;  and  that  we  may  adopt  the  expression  in  Dyer 
15  a,  '^  that  in  every  deed  and  condition  which  are  private  laws 
between  party  and  party,  a  reasonable  and  equal  intention  shall 
be  construed,  although  the  words  sound  to  a  contrary  mean- 
ing." An  additional  argument  in  favour  of  the  construction  we 
adopt  may  be  drawn  from  the  latter  part  of  the  proviso,  which 
£ay8,  that  the  notice  shall  be  to  the  other,  his  heirs,  executors, 
or  administrators ;  so  that  though  it  in  terms  requires  notice 
from  the  party,  his  executors  or  administrators,  it  allows  it  to  be 
^ven  also  to  heirs,  which  furnishes  a  fair  ground  for  supposing 
that  the  word  heirs  was  before  omitted  merely  by  a  mistake  in 
the  enumeration  of  the  different  classes  of  representatives  of 

f  Moor,  159,  was  mentioned;  and      Stoneley^  1  And.  82. 
flee  upon  the  same  subject  Istted  v.  %  Hyde  t.  Skinner ^  2  P.  Wms.  196. 
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Roe,  the  original  parties  to  the  lease.  And  if  the  word  heirs  be 
Bampobd,  thus  supplied  in  the  former  part  of  the  proviso,  on  the  ground 
of  a  supposed  omission  by  mistake,  a  devisee,  as  liares  factus, 
would  be  in  like  manner  supplied  or  introduced  by  reasonable 
intendment  and  construction  arising  out  of  the  terms  and  object 
of  the  same  instrument.  Upon  the  other  ground,  however,  we 
are  clearly  of  opinion,  that  the  proviso  extends  in  reasonable 
construction  to  all  representatives ;  and  consequently  that  the 
notice  given  was  sufficient  to  determine  the  lease. 

Tlie  postea  therefore  must  be  delivered  to  the  lilaintiff. 


1810.  TUNNO  V.  EDWAKDS. 

^**^  ^^'  (12  East,  488—493.) 

r  4gg  I  Goods  insured  upon  a  valued  poHcy  having  been  seized,  confiscated, 

and  sold,  by  order  of  the  enemy's  Goyemment,  on  their  own  account, 
but  the  necessary  documents  to  verify  the  loss  not  having  arrived  here : 
the  underwriters,  on  application  to  pay  their  subscriptions  agreed  to 
adjust  and  pay  immediately  50^.  per  cent,  on  account,  but  no  abandon- 
ment was  made  by  the  assured ;  and  in  the  meantime  the  foreign  con- 
signees of  the  goods,  in  consequence  of  remonstrances  to  the  enemy's 
Government,  obtained  a  restoration  of  half  the  proceeds  of  the  goods 
which  had  been  so  seized  and  sold,  which  half  amounted  to  more  than 
the  whole  sum  at  which  they  were  valued  in  the  policy :  yet  held  that 
the  underwriters  were  not  entitled  to  recover  back  the  50/.  per  cent, 
they  had  paid  on  account ;  the  assured  having  in  fact  sustained  a  loss  of 
half  his  goods,  for  which  he  was  no  more  than  indemnified  by  the  M. 
per  cent,  he  had  received ;  and  there  having  been  no  abandonment  to 
the  underwriters;  and  the  superior  value  of  the  other  half  of  the 
proceeds  arising  from  the  benefit  of  the  market,  in  which  the  under- 
writers had  no  concern. 

The  plaintiff  declared  on  the  common  money  counts,  and  at 
the  trial  before  Lord  EUenborough,  Gh.  J.  at  Guildhall,  took  & 
verdict  for  lOOZ.,  subject  to  the  opinion  of  this  Court  upon  a 
special  case. 

In  July,  1807,  the  defendant  shipped  60  hogsheads  of  sugar 
on  board  the  Wildenian  at  London  for  Rotterdam,  and  effected 
an  insurance  thereon  against  all  risks  whatever,  and  until  safely 
landed  and  warehoused  in  the  warehouse  of  the  consignee  at 
Rotterdam;  such  sugars  having,  with  the  charges,  cost  him 
1,543Z.  18«.  lOd.,  and  being  valued  at  1,500/.  in  the  policy,  \rhich 
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\ras  in  the  usual  form,  allowing  the  assured  to  sue,  labour  and       Tunko 
travel,  &c.  for  the  recovery  of  the  goods  insured,  and  to  call  on    bdwards. 
the  underwriters  to  contribute  to  the  charges  thereof.     The 
plaintiff  was  one  of  the  underwriters  upon  this  policy,  for  2002. 
The  Wildeman  sailed  on  the  voyage  insured  under  a  licence  for 
that  purpose  from  the  British  Government,  and  in  August,  1807, 
arrived  at  Rotterdam,  where  the  whole  of  her  cargo  (together 
with  the  cargoes  of  other  vessels  from  Great  Britain)  was  seized 
before  landing,  and    afterwards  confiscated  and  sold  by  the 
orders  and  for  the  account  and  benefit  of  the  Government  of 
Holland.    In  December,   1807,  the  defendant  applied  to  the 
plaintiff  and  the    other  underwriters  on  the    policy  for  the 
payment  of  their  subscriptions ;  but  no  documents  to  verify  the 
loss  having  at  that  time  arrived  in  England,  the  plaintiff  *and      [  *4d9  ] 
the  other  underwriters  agreed  with  the  defendant,  that  50Z. 
per  cent,  should  be  paid  him  immediately  on  account :  and  an 
adjustment  was  thereupon  indorsed  on  the  policy,  and  signed  by 
the  plaintiff  and  the  other  underwriters  as  follows  ;  '*  adjusted  a 
return  for  loss  of  50Z.  per  cent.,  on  account ;  "  and  the  plaintiff 
accordingly  paid  the  defendant  lOOZ.,  being  50/.  per  cent,  on  his 
subscription.    In  July,  1808,  in  consequence  of  strong  remon- 
strances   made    to    the    Dutch   Government   by    the    several 
consignees  at  Rotterdam  of  the  said  sugars,  and  of  the  other 
cargoes,  that  Government  consented  to  restore  half  the  proceeds 
of  the  several  cargoes  which  had  been  seized  under  the  decrees 
against  trading  with  England ;  amongst  which  the  Wildeman*s 
cargo   was  included.      The  gross  proceeds  of  the  said  sugars 
amounted    to    8,866/.    lOs.    lid.,    the  moiety     whereof    was 
l,93dZ.  5«.  5^d. ;   and  from  this  last  sum  878Z.   As.  bd.  was 
deducted  for  the  proper  proportion  of  the  freight  and  charges 
of  sale,  &c.,  and  the  balance  of  1,551Z.  1«.  Od.  was  before  the 
commencement  of  this  action  paid  at  Rotterdam  to  the  consignees 
of  the  sugars,  and  handed  over  by  them  to  the  defendant.    The 
question  was,  whether  the  plaintiff  were  entitled  to  recover  back 
the  whole  or  any  part  of  the  100/.  paid  by  him  to  the  defendant, 
under   the  circumstances  above  set  forth?    If  he  were,   the 
verdict  was  to  stand  for  such  sum  as  the  Court  should  direct :  if 
otherwise,  a  nonsuit  was  to  be  entered. 
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TuKKo  Marryat  for  the  plaintiff  contended,  that  the  underwriter 

BowABDs.  ^^8  entitled  to  recover  back  the  whole  of  what  he  had  paid,  the 
assured  having  in  fact  since  received  more  than  the  full  amount 
[  *490  J  of  the  sum  insured  upon  the  goods ;  ^and  having  received  his 
indemnity  from  another  quarter,  by  whatever  means,  was  not 
entitled  to  receive,  or  having  received,  to  retain  it  from  the 
underwriter,  according  to  the  principle  laid  down  in  GodsaU 
V.  BolderoA  The  seizure  and  confiscation  by  the  Dutch 
Government  was  in  its  nature  a  total  loss  at  the  time;  and 
though  there  was  in  fact  no  abandonment,  yet  that  is  not 
necessary  where  the  8j)€8  recuperandi  is  gone ;  as  where  the 
goods  are  sunk  at  sea.  The  defendant  applied  to  the  under- 
writers as  for  a  total  loss,  which  would  have  been  then  paid  bnt 
for  want  of  the  necessary  documents ;  and  in  the  mean  time  he 
received  the  501.  per  cent,  on  account;  and  an  adjustment  on 
account  always  implies  an  ulterior  demand. 

(Bayley,  J. :  Suppose  a  capture,  and  after  application  to  the 
underwTiters  for  payment  of  a  total  loss,  but  before  they  settle  it, 
there  is  a  recapture,  does  it  not  cease  to  be  a  total  loss  ? 

Lord  Ellenborough,  Ch.  J. :  After  the  seizure  it  remained 
contingent  whether  it  would  be  a  total  loss  or  not ;  and  in  order 
to  make  it  so,  should  not  the  assured  have  given  notice  of 
abandonment  ?  There  was  nothing  but  the  possibility  remain- 
ing, the  8pc8  recuperandi,  of  getting  back  the  goods,  which  could 
have  prevented  the  payment  of  a  total  loss;  for  this  was  a 
valued  policy.) 

The  doubt  was  whether  the  seizure  were  made  before  or  after 
the  goods  had  got  into  the  warehouses  of  the  consignees. 

(Bayley,  J. :  The  payment  of  the  60f.  per  cent,  was  not 
intended  to  vary  the  rights  of  the  parties.) 

If  there  had  been  a  destruction  of  half  the  hogsheads  shipped, 
or  a  recovery  in  bulk  of  half  of  them,  it  may  be  admitted  that 
the  assured  would  not  have  been  entitled  to  recover  more  than 

t  0  East,  72. 
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half  from  the  underwriters  :  but  to  this  •moment  the  loss      Tninro 
continues  total ;  for  the  whole  of  the  goods  were  alike  coniis-     edwabds. 
cated :  and  where  there  has  been  a  total  loss,  and  afterwards  a      [  *49i  ] 
salvage,  it  matters  not  how  that  salvage  arose.    Now  here  it  is 
impossible  to  distinguish  the  one  half  in  bulk  of  the  goods 
insured  from  the  other  half.     Though  the  Dutch  Government 
assumed  to  restore  half  the  proceeds,  yet  if  the  assured  had  only 
received  20L  per  cent.,  it  could  not  have  been  said  to  be  more 
than  so  much  salvage. 

(Baylby,  J. :  The  1,600/.  insured  was  the  prime  cost  with  the 
charges,  and  the  assured  stood  his  own  insurer  as  to  imaginary 
profits.) 

If  the  assured  be  indemnified  by  any  means  to  the  amount  of 
his  insurance  before  the  action  brought,  he  cannot  recover. 

(Lord  Ellenbobough,  Gh.  3. :  If  he  have  lost  a  moiety  of  the 
value  of  the  thing  insured,  is  he  not  entitled  to  his  indemnity 
for  that  ?  The  superior  value  of  the  other  moiety  arises  from  ' 
the  mere  accident  of  the  market.  But  is  it  not  an  established 
and  familiar  rule  of  insurance  law,  that  where  the  thing  insured 
subsists  in  specie,  and  there  is  a  chance  of  its  recovery,  in  order 
to  make  it  a  total  loss,  there  must  be  an  abandonment  ?  Now 
here,  after  the  seizure,  and  pending  the  application  of  the 
claimants  to  the  Dutch  Government,  it  remained  uncertain 
whether  there  would  be  a  total  loss  or  a  partial  remuneration ; 
and  there  having  been  no  abandonment  before  the  action 
brought,  and  it  now  appearing  that  there  has  'been  a  loss  of  half, 
and  that  the  imderwriter  has  only  paid  501.  per  cent.,  which  is 
his  proportion  of  the  loss,  how  can  he  recover  it  back  again  ? 

Baylby,  J. :  This  was  either  a  gift  of  half  of  the  subject 
matter  of  insurance  by  the  Dutch  Government  to  the  owners  of 
the  goods,  or  an  abandonment  to  them  by  that  Government  of 
half  the  confiscation ;  i.e.  of  half  the  goods. 

Lord  Ellbnborough,  Ch.  J. :  The  date  of  the  *confiscation      [  '^^s  ] 
does  not  appear  ;  therefore  I  must  consider  the  goods  as  subsist- 
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TxrsKo      ^R  ^n  specie  till  the  time  inrhen  they  were  directed  to  be  sold, 
Edwabdb.    ^^^  ^^^^  *^®  proceeds  paid  to  the  claimants.) 

It  must  be  taken  apon  the  facts  stated  that  the  confiscation  was 
immediately  upon  the  arrival  of  the  goods,  the  trade  with 
England  being  prohibited. 

(Bayley,  J. :  Supposing  the  Dutch  Government  had  returned 
the  whole  of  the  proceeds,  would  the  underwriters  have  been 
entitled  to  recover  the  whole  num  ?) 

They  would:  but  having  only  made  a  payment  of  50/.  per 
cent.,  the  underwriters  stand  in  the  situation  of  the  purchasers 
of  half. 

(Lord  Ellenborouoh,  Ch.  J. :  It  never  was  contended  before, 
and  there  is  no  principle  on  which  it  can  be  contended  now, 
that  an  underwriter  who  has  paid  so  much  per  cent,  on  a  partial 
loss  is  a  purchaser  of  the  goods  j^^'o  tanto.) 

Suppose  the  assured  had  brought  his  action  on  the  policy  in 
December,  1807,  at  which  time  no  salvage  had  been  received,  he 
must  either  have  recovered  a  total  loss  or  nothing :  if  he  had 
then  recovered  or  were  paid  his  1002.  per  cent,  the  underwriter 
would  have  been  entitled  to  the  full  salvage  whatever  it  might 
have  been ;  but  instead  of  that  he  entered  into  an  arrangement 
with  the  underwriters,  by  which  he  received  501.  per  cent,  as  for 
half  of  the  goods  insured.  Now  in  fact  all  the  goods  have  been 
lost  by  the  confiscation,  but  the  assured  has  received  back  by 
half  of  the  actual  proceeds  the  full  sum  insured,  and  therefore 
can  have  no  claim  against  the  underwriters  upon  a  mere  contnict 
of  indemnity. 

(Lord  Ellenborouoh,  Ch.  J.:  Half  the  proceeds  and  the 
proceeds  of  half  the  goods  are  the  same  thing. 

Lb  Blanc,  J. :  The  case  of  Godsall  v.  Bcldero  was  not  like  a 
mercantile  insurance,  for  there  could  be  no  ulterior  profit.) 

t  *^^  •  iMwea,  contra,  was  stopped  by  the  Court. 
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Lord  Ellbnbobouoh,  Ch.  J.  :  Tukno 

This  is  a  case  where  the  underwriter,  having  paid  501.  Edwards. 
per  cent,  on  a  loss,  brings  an  action  to  recover  it  back.  The 
goods  insured  were  seized  and  confiscated  by  the  enemy,  and 
while  it  remained  uncertain  what  would  be  the  ultimate  event, 
the  assured  applied  to  the  underwriter,  and  he,  contemplating 
his  own  liability  to  a  greater  amount  in  the  event,  agreed  to  pay 
50f.  i)er  cent,  in  the  mean  time :  but  it  turned  out  that  on 
application  to  the  Dutch  Government  by  the  consignees  of  the 
goods,  such  restitution  was  agreed  to  be  made  by  that  Govern- 
ment as  leaves  to  the  assured  no  further  claim  upon  the  under- 
writers. Having  therefore  received  half  the  sum  insured  from 
the  underwriters,  and  half  the  proceeds  from  the  Dutch 
Government,  and  the  assured  being  thereby  fully  indemnified,  he 
could  not,  according  to  the  principle  which  we  laid  down  in 
Godsall  V.  Boldero^  maintain  any  action  against  the  underwriters. 
But  now  though  the  assured  has  lost  half  his  goods,  and  only 
half,  and  the  underwriter  has  paid  but  for  half,  the  latter  claims 
to  be  repaid  his  50/.  per  cent.,  upon  the  ground  that  this  was  a 
total  loss,  and  that  the  assured  has  received  the  full  value  of  the 
sum  insured  out  of  the  proceeds  of  the  other  half :  but  in  order 
to  have  made  it  a  total  loss,  there  ought  to  have  been  an 
abandonment,  which  there  has  not  been  ;  therefore  there  is  no 
ground  for  the  underwriter's  claim. 

The  other  Judges  assented. 

Postea  to  the  defendant  A 

t  Vide  AUwood  v.  Henkill,  Park,  6th  edit.  239 ;  Johnson  v.  Sheddon,  6  R.  It. 
516  (2  East,  581). 
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1810.  PULLER  AND  Another  v.  HALLIDAY. 

^'^^^'  (12  Ea«t,  494—506.) 

[  494  2  Whore  a  ship  was  chartered  to  take  a  cargo  of  lead  from  London  to 

St.  Pctersburgh,  and  there  immediately  receive  a  return  cargo  from  the 
freighters*  agent,  and  bring  it  to  London ;  with  a  proviso,  that  if  poli- 
tical circumstances  should  prevent  a  return  cargo  from  being  loaded, 
the  master,  after  waiting  at  St.  P.  forty  running  days  without  the  out- 
ward cargo  being  unloaded,  and  consequently  without  the  return  cargo 
being  loaded,  should  be  at  liberty  to  return  to  London  or  any  port  in 
England :  and  the  ship  not  having  been  permitted  to  unload  at  St.  P.  by 
the  Russian  Qtnremment,  the  master,  after  waiting  there  the  forty 
running  days,  loaded  a  return  cargo  for  his  own  benefit  upon  the  out- 
ward cargo,  both  of  which  he  brought  home,  and  earned  new  freight  on 
the  homeward  cargo ;  which  freight  was  adjudged  to  him  by  the  judg- 
ment of  the  Court  of  C.  B.  in  an  action  between  him  and  the  freighters, 
over  and  above  the  dead  freight  stipulated  to  be  paid  by  the  charter- 
party:  held  that  the  freighters  were  entitled  to  recover  the  whole  of 
such  dead  freight  from  the  underwriters  upon  a  policy  of  insurance, 
whereby  they  agreed  to  pay  a  loss  in  case  the  master  should  not  be 
allowed  by  the  Russian  Government  to  unload  the  outward  cai^  at  St. 
F. ;  the  vessel  having  sailed  chartered  by  the  freighters  on  a  voyage 
from  London  to  St.  P.  and  back :  and  that  the  underwriters  were  not 
entitled  to  deduct  such  return  freight  earned  by  the  master  on  his  own 
accoimt,  and  adjudged  to  him  by  C.  B. ;  they  having  agreed  with  the 
assured  i)ending  this  action,  and  pending  the  action  in  C.  B.  that  in  case 
the  plaintiffs  (to  whom  they  had  paid  a  per  centage  loss)  should  not  be 
able  to  obtain  so  large  an  allowance  as  the  full  return  freight  paid  to 
the  master  by  reason  of  any  demurrages  or  expenses  being  allowed 
against  the  said  freight,  the  difference  should  be  paid  by  the  under- 
writers by  a  further  per  centage,  whether  the  same  were  settled  between 
the  plaintiffs  and  the  ship  by  arbitration,  or  by  legal  decision. 

This  was  an  action  against  an  underwriter  on  a  policy  of 
insurance,  in  which  a  verdict  was  taken  for  the  plaintifEs  at 
Guildhall  for  190^  l8.  6d.,  subject  to  the  opinion  of  this  Court  on 
the  following  case. 

The  policy  was  underwritten  on  the  ship  Resolution,  Capt. 
Bell,  laden  by  the  plaintiffs  with  a  cargo  of  lead ;  and  the  risk 
by  a  special  memorandum  therein  was  thus  declared.  "In 
consideration  of  ten  guineas  per  cent,  hereby  acknowledged  to  be 
received,  the  underwriters  on  this  policy  agree  to  pay  a  loss  in 
case  the  Resolution,  Capt.  Bell,  should  not  be  allowed  by  the 
Bussian  Government  to  unload  her  outward  cargo  at  Cronstadt 
or  St.  Petersburgh ;  the  said  vessel  having  sailed  chartered  by 
Messrs.  C.  and  B.  Puller  on  a  voyage  to  St.  Petersburgh  and 
back."    In  the  charter-party  to  which  the  memorandum  alludes. 
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(and  which  was  annexed  to  this  case  and  taken  as  part  thereof,)  Puller 
the  plaintifis  covenanted  with  Captain  Bell,  "  that  if  political  or  halliday. 
other  circumstances  should  arise  to  prevent  the  shipping  a 
return  cargo,  or  discharging  the  outward  cargo,  they  would  pay 
2,700/.,  with  lOZ.  per  cent,  thereon,  and  100  guineas  *a8  a  [  •495  ] 
gratification  to  Captain  Bell."  When  the  ship  arrived  at 
St.  Petersburgh  she  was  not  allowed  by  the  Russian  Government 
to  unload  her  cargo;  but  Captain  Bell,  after  remaining  at 
St.  Petersburgh  the  due  time,  according  to  his  charter-party, 
and  conforming  himself  in  all  things  thereto,  took  in  a  cargo  of 
Russian  produce  for  Thorntons  and  Bayley  in  England,  and 
stowed  the  same  over  the  lead  with  which  his  ship  was  loaded  by 
the  plaintiffs,  and  brought  both  direct  to  London,  and  received 
from  Thorntons  and  Bayley  2,156/.  lOs.  9d.  for  the  freight  of  the 
cargo  brought  to  them.  The  plaintiffs  commenced  actions  in 
ihis  Court  on  the  poUcy,  to  recover  what  was  due  from  the 
defendant  and  the  other  underwriters.  At  the  same  time  an 
action  was  commenced  on  the  charter-party  by  Captain  Bell,  to 
recover  2,700/.,  the  full  amount  of  the  dead  freight,  and  the 
10/.  per  cent,  thereon,  amounting  to  270/. ;  and  the  105/.,  his 
own  gratification  ;  amounting  in  the  whole  to  8,075/.  The 
plaintiffs  by  their  plea  to  that  action  claimed  a  deduction  equal 
to  the  amount  of  the  freight  received  by  Captain  Bell  from 
Thorntons  and  Bayley.  While  the  last  mentioned  action  was 
pending,  and  before  it  came  to  trial,  viz.  in  June  1809,  the  fol- 
lowing agreement  was  entered  into  between  the  attomies  for  the 
plaintiffs  and  defendant. 


Settlement  of  policy  for  4,500/. 


"  Puller  and  Another 

against 
The  Underwriters  on 

the  ship  Resolution. 
Gross  amount  .... 
Allowed  for  freight  and  primage  on  1       ^ 

the  voyage  home  J      _ 

If  5672/.  14«.  9rf.  lose     .         .        .        £3516        4        0 

What  will  400/.  lose  ? 

Answer  61/.  19«.  8d." 

B,R. — ^VOL.  XI.  H   H 


£. 

«. 

d. 

6072 

14 

9 

2156 

10 

9 
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PuLLKu  ***  We  agree  to  the  immediate  payment  by  the  underwriters  of 

H  ALL!  DAT.    this  per  centage :  and  in  case  Messrs.  Fuller  should  not  be  able 

f  *490  ]  to  obtain  so  large  an  allowance  as  2,156Z.  10«.  9d.  in  respect  of 
the  freight  paid  by  Thorntons  and  Bayley,  by  reason  of  any 
demurrages  or  expenses  being  allowed  against  the  said  freight, 
the  difference  shall  be  paid  by  further  per  centage,  whether  the 
Hame  be  settled  between  Messrs.  Puller  and  the  ship  by  arbitra- 
tion, or  by  legal  decision.  The  above  sum  of  61L  19^.  Sd.  per 
cent,  to  be  paid  with  the  taxed  costs  of  the  several  actions." 

(Signed)    Blunt  and  Bowhun. 

The  adjustment  thereupon  made  upon  the  policy,  upon  which 
this  per  centage  of  61Z.  Ids.  8d.  was  paid,  was  as  follows : 

''  LoNooN,  1st  of  Jime,  1809. 
'^  Paid  a  loss  of  611.  Ida.  6d.  per  cent,  on  terms  of  agreement 
signed  by  Messrs.  Blunt  and  Bowman. 

"  611.  198.  8(1.  T.  Halliday." 

The  above  per-centage  of  611.  Ids.  8d.  was  accordingly  paid  by 
the  defendant  and  the  other  underwriters  to  the  plaintiffs  with 
the  taxed  costs  of  the  several  actions.  On  the  last  day  of  Hilary 
Term,  1810,  the  Court  of  Common  Pleas  gave  judgment  in  the 
cause  of  BcU  v.  Puller  and  another,  t  and  thereby  directed  that 

[  •4J>7  ]  the  plaintiffs  *8hould  pay  to  Capt.  Bell  the  full  sum  of  8,075/., 
without  any  allowance  in  respect  of  the  freight  earned  by  him 

f  •^i^s  J  from  Thorntons  and  Bayley  ;  they  being  of  opinion  that  he  *was 
entitled  to  retain  for  his  own  use  the  2,166?.  10«.  9rf.  received  on 
that  account,  and  also  to  be  paid  his  full  dead  freight  with  10/. 

1  •4i»i»  ]  per  cent,  thereon,  and  105/.  as  a  *gratification.  That  sum  was 
accordingly  paid  to  him :  and  the  defendant  with  the  other 
underwriters  having  refused  to  pay  any  further  per  centage,  this 
action  was  proceeded  in  for  the  recovery  of  such  further  per 
centage  as  will  pay  the  plaintiffs  a  total  loss  on  the  sum  insured, 
being  190/.  Is.  %d.  or  38/.  4rf.  per  cent,  on  the  defendant's 
subscription  of  500Z.  The  question  was,  whether  the  plaintiffs 
under  all  the  circumstances  were  entitled  to  recover  this  further 

t  Bell  V.   Pw/ZfT  and   Another.—      2  Taunt.  285.    The  latter  report  will 
This   caso  was  reported  in   a;  note      be  found  in  p.  574  post, — E.  C. 
to  12  Easti  496,  but  more  fully  in 
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sum  ?    If  thev  were,  the  verdict  was  to  stand :  if  not,  then  it  was      Pulleb 
agreed  that  the  money  paid  under  the  adjustment  should  be    hallidat. 
considered  as  having  put  an  end  to  the  action  ;   and  that  a 
nonsuit  was  to  be  entered. 

PiiUer  for  the  plaintiffs  said  that  two  questions  would  arise  ; 
1st,  Whether  the  adjustment  of  June,  1809,  by  its  terms 
precluded  the  plaintiffs  from  recovering  the  further  per  centage 
mentioned  in  the  agreement :  2ndly,  Whether  supposing  that 
adjustment  not  conclusive,  the  plaintiffs  were  not  entitled  to 
recover  from  the  underwriters  the  sum  they  have  paid  as  dead 
freic^ht  to  Captain  Bell  under  the  judgment  of  C.  B.  ?  At  the 
time  when  the  agreement  was  made  actions  were  pending  in  this 
Court  against  the  underwriters  to  recover  a  total  loss ;  and  an 
action  was  pending  in  C.  B.  by  Captain  Bell  against  the 
plaintiffs  upon  the  charter-party,  to  recover  the  dead  freight  on 
the  voyage  to  St.  Petersburgh,  without  allowing  the  •freight  [^500] 
earned  by  him  on  the  voyage  home.  After  the  case  of  PuUer  v. 
Staniforth,\  upon  a  similar  charter-party,  it  seemed  to  be  of 
consequence  that  the  freight  earned  on  the  voyage  home  would 
l)e  allowed  in  reduction  of  the  dead  freight  on  the  voyage  out ; 
and  the  agreement  was  entered  into  with  a  view  to  that  expected 
consequence. 

(Lord  Ellenbobouoh,  Ch.  J. :  Whether  the  adjudication  of 
the  Court  of  C.  P.  in  the  case  of  Bell  v.  Pidler  were  right  or 
wrong  does  not  appear  to  us  to  signify  upon  the  construction  of 
the  agreement  between  these  parties,  if  that  legal  adjudication 
have  enlarged  the  plaintiff's  claim  to  indemnity  from  the  under- 
writers ;  we  will  therefore  hear  the  other  side.) 

Scarlett,  contra,  contended  that  the  same  question  was  open 
upon  the  policy  on  which  the  action  was  brought,  as  if  no 
adjustment  or  agreement  had  taken  place :  the  questions  there- 
fore were,  Ist,  What  were  the  rights  of  the  parties  when  the 
adjustment  took  place  ?  and  2ndly,  What  effect  the  adjustment 
liad  upon  these  rights  ?  The  judgment  of  C.  B.  in  the  case  of 
Hell  V.  PuUer  is  not  binding  as  between  these  parties. 

t  10  B.  B.  486  (11  East,  232). 

H  H  2 
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Puller  (Baylet,  J. :    We  most  take  it  now  that  the  plaintiffs  were 

Haludat.    compelled  under  that  adjudication  to  make  the  full  pajment  for 
the  dead  freight.) 

That  was  not  an  event  insured  against ;  and  an  assured  may 
sustain  a  loss  by  such  an  event,  which  he  is  not  entitled  to 
recover  against  the  underwriters.  The  decision  of  that  Court 
too  is  rather  at  variance  with  the  judgment  of  this  Court  in 
Puller  v.  Staniforth. 

(Lord  Ellenborouoh,  Ch.  J. :  We  there  considered  that  Messrs. 

Pullers  had  adopted  the  agency  of  the  captain,  in  proceeding 

[  •50 1  ]      *with  the  outward  cargo  from  St.  Petersburgh  to  Stockholm, 

and  disposing  of  it  there,  and  bringing  home  a  return  cargo 

from  thence,  on  which  freight  was  earned.) 

It  is  still  open  to  contend  that  Messrs.  Pullers,  the  freighters, 
are  entitled  to  stand  in  the  place  of  the  owner  all  through  the 
voyage ;  which  is  a  view  of  the  case  that  does  not  appear  to  have 
been  sufficiently  pressed  on  the  Court  of  C.  B. ;  for  they  hired 
the  ship  on  the  voyage  to  St.  Petersburgh  and  back  ;  the  captain 
therefore  was  to  be  considered  as  their  agent  during  the  voyage 
out  and  home. 

(Lord  Ellenborough,  Ch.  J. :  The  difficulty  lies  in  finding 
any  general  terms  of  hiring  in  the  charter-party :  it  rather 
seems  to  be  a  special  hiring  of  the  ship  to  carry  out  a  certain 
cargo  to  St.  Petersburgh,  and  to  receive  a  certain  other  return 
cargo  there  from  the  freighters'  agents,  with  liberty  to  the 
captain  to  return  home  after  waiting  a  certain  time  there 
without  the  outward  cargo  being  unloaded  there  and  the  return 
cargo  loaded  on  board.) 

The  argument  for  a  general  hiring  upon  the  voyage  out  and 
home  arises  from  the  general  view  of  the  charter-party,  which  is 
to  put  the  charterers  in  the  place  of  the  owner  during  the  whole 
time  the  ship  is  out  upon  the  voyage :  the  particular  terms  and 
conditions  merely  regulate  the  manner  in  which  the  voyage  is  to 
be  conducted :  and  admitting  that  the  captain  is  not  bound  to 
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do  more  than  the  particular  acts  covenanted  for ;  yet  if  he  do      Puller 
more»  it  must  be  taken  to  be  for  the  benefit  of  the  substituted    hall'idat. 
owners  contracting  with  him. 

(Lord  Ellenbobouoh^  Ch.  J. :  As  the  ship  is  only  let  for  a 
particular  purpose,  we  cannot  extend  the  letting  beyond  the 
terms  of  the  contract.  If  there  had  been  a  general  hiring,  it 
would  have  been  different.  Would  a  freighter  hiring  a  ship  for 
a  particular  voyage  be  liable  for  the  act  of  the  *captain  going  [  *''02  ] 
upon  a  voyage  entirely  different  ?) 

Then  2ndly,  the  intention  of  the  parties  in  coming  to  the 
agreement  stated  was  to  put  an  end  to  the  action,  and  then  the 
question  is  the  same  as  if  the  plaintiff  had  sued  upon  the  agree- 
ment. The  underwriters  defend  themselves  upon  the  ground 
that  by  the  terms  of  that  agreement  they  are  only  liable  for  a 
certain  sum,  which  has  been  paid  to  the  plaintiffs :  and  they 
only  agree  to  pay  a  certain  further  per  centage  in  case  the 
plaintiffs  should  not  be  able  to  obtain  so  large  an  allowance  as 
2,1562.  lOs.  9d.  in  respect  of  the  homei^ard  freight  by  reason  of 
any  demurrages  or  expenses  being  allowed  against  the  said 
freight.  That  was  a  good  consideration  for  putting  an  end  to 
the  action ;  and  if  this  action  had  been  brought  upon  the  agree- 
ment, as  in  effect  it  must  be  considered  to  be,  the  plaintiffs  must 
have  declared,  that  in  consideration  that  they  would  put  an  end 
to  the  action  on  the  policy,  and  would  receive  611,  Ids.  6d.  the 
defendant  promised  to  pay  that  sum  and  such  further  sum  as 
should  be  allowed  for  demurrage  or  expenses  allowed  against  the 
freight  paid  by  Thorntons  and  Bayley.  And  the  contract  having 
been  made  with  full  knowledge  of  the  facts,  but  upon  a  misap- 
prehension of  the  law,  the  parties  would  still  be  bound  by  it, 
according  to  Bilbie  v.  LumleyA 

Lord  Ellenborouoh,  Gh.  J. : 

Both  parties  expected  that  a  certain  sum  would  have  been 
allowed  to  the  plaintiffs  for  the  freight  earned  on  the  voyage 
homewards,  but  the^  contemplated  that  certain  allowances  for 

t  6  B.  B.  479  (2  East,  469),  and  vide  Stevens  y.  Lynch,  12  East,  38. 
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PuLLKB      demurrage  and  other  expenses  might  be  set  off  against  that 

Hallidat.    freight;  and  they  agreed  that  if  anything  were  deducted  on 

these  accounts,  the  plaintiffs'  loss  should  be  balanced  by  a 

[  •603  ]  further  *payment  by  the  underwriters.  It  turns  out  that  both 
parties  were  in  this  respect  deceived :  then  are  they  not  both 
remitted  to  their  original  rights  ?  It  appears  that  the  assured 
were  originally  entitled  to  recover  from  the  underwriters  a  total 
loss ;  and  it  was  contemplated  at  one  period  that  the  assured 
were  to  receive  2,1562.  10«.  9d.  minus  certain  allowances,  as  a 
probable  diminution  of  that  loss :  they  thereupon  entered  into 
the  agreement  stated,  whereby  in  proportion  as  the  allowances 
for  demurrage  and  other  expenses  might  lessen  the  sum  of 
2,156Z.  10«.  9rf.  expected  to  be  received  by  them,  the  under- 
writers agreed  to  pay  them  a  further  per  centage,  beyond  the 
sum  of  61Z.  19«.  8d,  per  cent,  which  they  were  presently  to 
receive.  But  it  turns  out  that  instead  of  their  loss  amountin<:; 
only  to  61Z.  19^.  6d,  per  cent.,  it  is  now  increased  to  a  m^ch 
higher  amount,  in  consequence  of  the  adjudication  of  the  Court 
o^  G.  B.  in  the  action  against  them  by  Captain  Bell,  in  which 
they  were  found  not  to  be  entitled  to  receive  any  part  of  the 
2,1562.  10«.  9d,  for  the  home  freight.  The  loss  of  the  plaintiffs 
therefore  upon  the  policy  is  now  enhanced  by  the  whole  amount 
of  that  sum,  and  therefore  they  are  entitled  to  recover  it  from 
the  underwriters.  By  the  charter-party  there  was  nothing  which 
gave  to  the  x^laintiffs  the  dominion  of  the  ship  for  the  whole 
voyage  out  and  home,  but  she  was  let  to  them  for  special 
purposes  only.  If  there  had  been  a  general  hiring,  they  might 
have  been  entitled  to  the  home  freight.  In  the  former  case  of 
Puller  V.  Staniforth  we  considered  that  the  acts  of  the  captain,  in 
carrying  the  outward  cargo  to  Stockholm  and  disposing  of  it 
there,  and  earning  a  freight  homewards,  were  done  by  him  for 
the  benefit  of  the  plaintiffs,  the  freighters,  and  were  adopted  hy 

[  *504  ]  them  ;  and  it  was  not  suggested  to  us  that  their  adoption  *of  the 
master's  acts  was  disputed ;  and  then  the  consequence  we  drew 
from  such  adoption  followed  of  course :  but  in  the  case  decided 
in  the  Court  of  C.  P.,  a  question  was  raised,  whether  the  Pullers 
were  entitled  to  any  freight  earned  by  the  ship  beyond  the 
particular  purposes  for  which  she  was  chartered  by  them :  ajid 
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it  has  been  decided  that  they  were  not.     Here  then  the  plaintiffs      Puixek 
have  in  the  event  sustained  a  total  loss,  and  are  therefore    halliday. 
entitled  to  recover  the  whole  from  the  underwriters  upon  this 
policy. 

Grose,  J.  declared  himself  of  the  same  opinion. 

Le  BiiANC,  J. : 

The  first  question  arises  upon  the  interest  of  the  plaintiff ;  it 
is  not  an  insurance  on  freight  to  be  earned  generally  by  the  ship, 
but  upon  the  particular  adventure  for  which  she  was  chartered. 
It  was  a  particular  and  special  interest  in  the  freight  under  the 
terms  of  the  charter-party,  and  not  a  general  interest  in  any 
freight  which  should  be  earned  by  the  ship.  And  this  differs  it 
from  the  former  case  of  Pidler  v.  Staniforth  before  this  Court, 
where  the  captain  had  not  refused  to  take  in  a  homeward  cargo 
on  account  of  the  freighters,  when  he  foimd  he  could  not  unload 
the  outward  cargo  at  St.  Petersburgh,  but  had  proceeded  with 
the  outward  cargo  to  another  part,  and  there  disposed  of  it,  and 
taken  in  another  cargo  in  lieu  of  it,  which  he  brought  home. 
The  Court  there  considered  him  as  having  acted  for  the  best  in 
pursuance  of  the  original  adventure  under  the  circumstances 
which  had  occurred,  and  that  his  acts  were  recognized  by  the 
Pullers.  But  here  the  master,  not  having  been  allowed  to 
unload  the  outward  cargo,  and  having  remained  for  the 
stipulated  time  at  St.  Petersburgh,  took  in  a  homeward  cargo 
which  was  stowed  upon  the  *other,  and  brought  it  home,  upon  [  ♦sos  ] 
his  own  account  and  risk :  and  in  an  action  brought  by  him  in 
the  Court  of  C.  P.  against  the  present  plaintiffs,  that  Court  held 
that  he  was  entitled  to  the  freight  which  the  ship  had  earned  on 
the  homeward  cargo.  Then  while  that  action  was  depending, 
these  i)arties  came  to  an  adjustment  and  agreement  in  the  terms 
stated  :  and  that  brings  it  to  the  question  upon  the  terms  of  that 
agreement;  which  did  not  put  an  end  to  the  action  upon  the 
policy,  but  went  upon  the  grounds  that  there  was  a  clear 
payment  of  61/.  Ids.  6d.  per  cent,  due  to  the  plaintiffs,  and  that 
the  underwriters  would  make  good  the  remainder  if  that  sum 
should  fall  short  of  what  the  plaintiffs  were  entitled  to  recover 
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PuLLEB  from  them  after  the  judgment  of  the  Court^of  C.  F.  in  the  action 
Haludat.  against  them  by  the  master  should  be  known.  Then  that 
question  having  been  decided  against  the  present  plaintiffs,  their 
loss  upon  the  policy  is  enhanced  by  so  much  the  more,  and  there 
is  nothing  in  the  terms  of  the  agreement  between  these  parties 
that  stands  in  the  way  of  their  recovering  the  amount  of  such 
further  loss. 

Baylby,  J. : 

The  object  of  the  insurance  in  question  was  to  reimborse  the 
plaintiffs  all  the  loss  which  they  should  sustain,  in  case  Captain 
Bell  should  not  be  allowed  by  the  Russian  Government  to  unload 
the  outward  cargo ;  and  upon  the  action  brought  against  them 
by  the  master  it  turns  out  in  the  event  that  they  have  been 
compelled  by  the  judgment  of  the  Court  of  C.  P.  to  pay  the 
master  the  whole  amount  of  the  dead  freight,  and  the  other 
sums  stipulated  for  by  the  charter-party,  amounting  altogether 
to  8,0752.9  and  that  they  are  not  entitled  to  any  allowance  for  the 
freight  earned  on  the  homeward  cargo.  And  I  cannot  say  that 
r  *506  1  ^^^  plaintiffs,  who  have  had  money  ^recovered  against  them  by 
the  judgment  of  a  court  of  law,  except  in  a  case  of  fraud,  have 
paid  it  wrongfully.  If  there  were  any  doubt  as  to  the  propriety 
of  that  judgment,  I  should  still  conceive  that  the  plaintiffs,  who 
have  been  thus  compelled  to  pay  it,  would  be  entitled  to  recover 
it  from  the  underwriters  under  this  agreement :  but  I  think  that 
the  judgment  of  the  Court  of  C.  P.  is  right.  In  the  case  of 
Ptdler  V.  Staniforth  it  does  not  appear  but  that  the  very  circum- 
stance of  the  captain's  disposing  of  the  outward  cargo  at  Stock- 
holm enabled  him  to  bring  home  the  other  cargo  from  thence. 
Though  if  upon  consideration  it  had  appeared  to  me  that  our 
opinion  had  been  wrong,  I  should  have  had  no  difficulty  in 
saying  so.  Here,  however,  the  captain,  after  having  waited  at 
St.  Petersburgh  the  stipulated  time,  without  being  permitted  to 
unload  his  outward  cargo,  might  think,  that  while  he  performed 
his  contract  with  the  freighters  faithfully,  by  bringing  home  the 
outward  cargo  upon  dead  freight,  there  was  no  reason  why  he 
should  not  make  any  additional  profit  upon  the  homeward 
voyage  consistently  with  his  engagement  with  the  freighters: 
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ftnd  the  plaintiffs  having  been  compelled  to  pay  him  the  whole  of      Puller 
the  dead  freight  under  the  judgment  of  the  Court  of  C.  P.,  I    halliday. 
think  they  are  entitled  to  recover  it  from  the  underwriters. 

Postea  to  the  plaintiff. 


SHEE  V.   CLAEKSON  and  Others.  isio. 

(12  East,  507—512.)  Jun^9. 

The  broker  effecting  a  i)oIicy,  being  the  common  agent  of  the  assured  [  507  ] 
and  of  the  underwriter,  while  the  premium  remains  in  his  hands  for  the 
one  party,  and  the  ix>licy  for  the  other ;  and  having  received  notice  of 
events  which  entitled  the  assured  to  a  return  of  premium  before  action 
brought  by  the  underwriter  to  recover  the  full  premium ;  is  authorized 
to  deduct  such  return,  and  only  to  pay  over  the  difference  to  the  under- 
writer.t 

The  plaintiff,  an  underwriter,  brought  assumpsit  against  the 
defendants,  policy  brokers,  to  recover  a  balance  of  5412.  10^.  due 
to  him  for  premiums  of  insurance  on  divers  policies  subscribed 
by  him.  The  defendants  pleaded  the  general  issue,  gave  notice 
of  set-off,  and  paid  into  Court  885Z.  lOs.  6d. ;  and  at  the  trial  in 
London  before  Lord  EUenborough,  Gh.  J.  a  verdict  was  taken 
for  the  plaintiff  for  2052.  Ids.  6d.,  subject  to  the  opinion  of  the 
Court  on  the  following  case. 

The  plaintiff  in  1808  had  subscribed  policies  of  insurance 
which  the  defendants  had  effected  as  brokers,  the  premiums 
npon  which  amounted  to  5592.  10^.,  and  had  also  settled  and 
signed  upon  policies  subscribed  by  him  for  them  adjustments  for 
returns  of  premiums  amounting  to  182.,  leaving  a  balance  due  to 
the  plaintiff  of  5412.  lOs. ;  for  which  this  action  was  brought. 
The  defendants  insist  that  they  are  entitled  to  deduct  or  retain 
out  of  that  sum,  the  sum  of  2052.  198.  6d.,  being  the  amount  of 
deductions  for  short  interests  and  stipulated  returns  of  premiums 
for  convoy  upon  the  same  policies,  for  the  premiums  on  which 
this  action  was  brought,  and  which  policies  had  always  remained 
in  the  defendants*  hands,  and  had  not  been  handed  over  to  their 
principals.  There  was  no  evidence  that  the  defendants  had 
received  the  premiums  from  their  principals,  nor  was  there  any 

t  See    generally  upon    the    au-      Fuher  v. /Smtf/*  (1878)  4  App.  Caa.  1, 
thority   of    an    insurance    broker;      48  L.  J.Ex.411,  39  L.  T.  430.— II.C. 
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Shbe  evidence  that  the  defendants  had  credited  their  principals  \nth 
Clabkson.  returns  of  premium  for  convoy  and  short  interest  claimed  by 
them.  The  plaintiff  has  allowed  the  defendants  in  account  all 
[  'oOS  ]  ^Yxe  returns  on  policies  upon  *ship8  and  goods  in  which  they 
were  personally  interested,  and  also  all  the  returns  on  policies 
which  have  been  adjusted  ;  and  the  set  off  or  deduction  claimed 
of  2052.  19^.  6d.  in  disjDute  arises  upon  pohcies  subscribed  by 
the  plaintiff,  which  the  defendants  have  effected  as  brokers  for 
others.  The  defendants  did  not  act  under  any  del  credere  agency 
or  commission.  The  events  entitling  to  the  returns  claimed  had 
happened  before  the  commencement  of  the  present  action ;  but 
it  was  not  admitted  by  the  plaintiff  that  the  defendants  were 
thereby  entitled  to  deduct  or  set  off  the  returns  claimed,  that 
being  the  question  for  the  opinion  of  the  Court.  The  plaintiff 
insisted  that,  upon  the  events  happening,  the  principals,  and  not 
the  brokers,  were  entitled  to  the  returns  claimed,  unless  such 
returns  were  adjusted  by  the  underwriters  with  the  brokers: 
and  the  defendants  insisted  that,  upon  the  events  happening, 
without  any  adjustment,  or  del  credere  commission,  they  as 
brokers  were  entitled  to  the  returns,  as  abatements  out  of  the 
premiums.  The  question  was  whether  the  defendants  were 
entitled  to  deduct  or  set  off  the  sum  of  205Z.  Ids.  6d.?  If  not; 
the  verdict  was  to  stand  for  that  amount:  if  they  were  so 
entitled,  a  verdict  was  to  be  entered  for  the  defendants. 

Richardson  for  the  plaintiff  insisted  that  the  defendants 
were  not  entitled  to  deduct  the  sum  in  dispute.  The  assured 
and  the  imderwriters  are  the  real  contracting  parties,  who 
contract  through  the  medium  of  the  broker.  The  premium  is 
payable  by  the  assured  instanter,  immediately  before  the  policy 
is  signed,  as  it  is  expressed  to  be  in  the  policy  itself ;  though  in 
practice  the  money  does  not  pass  immediately,  but  an  account  is 
[  *509  ]  carried  on  through  the  broker ;  who,  however,  as  between  *the 
assured  and  underwriter,  is  considered  as  having  received  the 
premium  at  the  time  when  the  policy  is  executed  for  the  benefit 
of  the  underwriter ;  and  the  underwriter,  who  admits  by  the 
policy  that  he  had  received  it,  could  not  maintain  an  action  for 
it  against  the  assured. 
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(The  CouBT  here  interposed,  and  suggested  that  the  case       Shee 

fa 

might  be  more  perfectly  stated  by  finding  the  fact,  upon  which    clabkbow. 
the  merits    of    the  case  turned,  whether  or  not   the  broker 
continaed  an  agent  of  the  assured  for  the  purpose  of  adjusting 
and  receiving  returns  of  premium:  and  after  some  hesitation 
that  fact  was  admitted.) 

But  he  contended  that  the  broker  could  not  adjust  returns  of 
premium  for  the  assured,  without  the  consent  of  the  under- 
writer, 80  as  to  bind  him  against  his  consent. 

(Lord  Ellenbobouoh,  Ch.  J. :  No  doubt  the  underwriter  may 
at  any  time  determine  the  agency  of  the  broker,  as  far  as  regards 
himself :  and  if  the  underwriter  had  put  an  end  to  the  broker's 
agency  for  him  after  the  premiums  credited  to  him,  and  before 
the  events  happened  on  which  the  returns  of  premium  were  to 
be  made,  there  might  be  some  question ;  but  while  the  agency 
on  both  sides  subsists  in  the  usual  manner,  and  after  the  events 
have  happened  which  entitle  the  assured  to  the  returns,  how 
can  the  underwriter  recover  the  premiums  against  the  broker, 
without  allowing  the  returns  ?) 

There  is  no  difference  in  principle  between  the  agency  of  the 
broker  for  settling  losses,  and  his  agency  for  adjusting  and 
receiving   returns  of  premiums;    and  in   Wilson  and  others, 
assigns  of  Fletcher,  v.  Creighton  and  another,!  it  was  held  that 
the  defendants,  factors,  had  no  right  to  set  off  losses  on  policies 
miderwritten  by  the  bankrupt  for  their  correspondents,  though 
happening    before    the    bankruptcy,    *against    an    action    for      [  *5io  ] 
premiums  debited  to  the  defendants  by  the  bankrupt   upon 
insurances  on  behalf  of  those  correspondents ;  the  assured  them- 
selves only  being  entitled  to  sue  for  such  losses.     And  Grove  v. 
Dubois,  where  the  broker  was  held  entitled  to  set  off  under  the 
general  issue  such  losses,  turned  expressly  upon  the  fact  of  his 
having  a  commission  del  credere  from  his  principal,  the  assured  ; 
which  fact  is  negatived  in  this  case. 

t  Tr.  22  Geo.  m.  B.  R,  dted  in      tard,  v.  DahoU,  1  T.  R,  113,  and  in 
^rrovt  and  another,  Aseignees  of  Lio^      1  Marshall  on  Ins.  204. 
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Srbe  (Lord  Ellenbobouoh,  Ch.  J. :  The  amount  of  the  premiuins, 

CukutsoK.  depending  often  upon  contmgencies,  are  to  be  liquidated  in  the 
events ;  and  till  those  events  are  determined  the  broker  is  the 
mutual  agent  for  the  one  to  pay,  and  for  the  other  to  receive :  and 
if  the  agency  be  not  put  an  end  to  by  either  party  before  the 
event,  that  ascertains  what  the  true  amount  of  the  premium  is 
for  which  the  underwriter  ought  to  have  been  credited.    There 

# 

is  no  question  between  these  parties  about  losses. 

Bayley,  J. :  Suppose  it  turned  out,  after  a  policy  made  as 
interest  should  appear  on  goods  expected  to  be  shipped,  that 
there  was  no  interest;  could  the  underwriter,  after  that  was 
known,  recover  the  premium  from  the  broker,  leaving  it  to  be 
sued  for  and  recovered  back  by  the  assured  ?) 

If  there  were  no  fraud,  it  should  seem  that  such  an  action  would 
lie  by  the  underwriter  against  the  broker. 

(Lord  Ellenbobouoh,  Ch.  J. :  Suppose  a  case  where  no  broker 
intervened,  and  the  underwriter,  after  the  event,  sued  the 
assured  for  the  full  premium,  he  could  only  recover,  subject  to 
the  deduction  for  return  of  premium.) 

That  would  be  a  different  kind  of  dealing ;  for  as  between  those 
parties  it  is  always  understood  to  be  a  ready  money  dealing :  the 
underwriter  admits  by  the  policy,  that  he  has  received  the  money 
from  the  assured.    But  that  is  not  the  case  with  the  broker ; 
[  *5ii  ]      and  though  he  may  be  the  agent  of  the  assured  for  the  ^purpose 
of  paying  the  premiums,  and  making  adjustments  for  and  re- 
ceiving returns  of  premiums ;  yet  he  is  not  the  agent  of  the  under- 
writer for  the  purpose  of  making  such  adjustments ;  for  the  under- 
writer always  makes  his  own  adjustments  with  the  broker.     The 
premium  is  money  which  the  broker  has  received  for  the  use  of 
the  underwriter,  and  it  can  be  no  answer  for  the  broker  in  a  court 
of  law,  that  the  underwriter  owes  his  principal  another  sum.     A 
debt  must  always  be  proved  and  averred  in  the  name  of    the 
principal,  and  not  of  the  agent ;  and  it  is  only  in  the  case  of  the 
principal  residing  abroad  that  a  remedy  is  provided  by  the  stat. 
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49  Greo.  III.  c.  121,  s.  16,  which  enables  the  agent  to  prove  the        Sheb 
loss  :  but  this  is  an  attempt  to  do  the  same  thing  in  effect  for  a    clabkson. 
principal  at  home. 

MarrytU,  contra^  after  observing  that  the  distinction  between 
the  case  of  loss,  and  that  of  a  return  of  premium,  was  that  in 
the  case  of  a  loss  the  claim  originated  to  the  assured  himself  and 
not  to  the  broker,  was  stopped  by  the  Court. 

Lord  Ellenbobouoh,  Ch.  J. : 

That  makes  all  the  difference.  The  whole  premiums  sued  for 
might  have  been  stopped  by  the  underwriter  in  the  hands  of  the 
broker,  and  while  the  events  on  which  the  returns  of  premium 
depended  were  yet  undecided,  his  agency  on  the  part  of  the 
underwriter  might  have  been  determined,  and  he  might  have 
been  ordered  to  pay  over  the  money.  But  the  broker  is  the 
common  agent  of  both  the  assured  and  the  underwriter ;  and  the 
underwriter  knows  that  the  broker  is  the  trustee  for  the  assured 
as  long  as  the  policy  remains  in  his  hands,  to  adjust  and  receive 
returns  of  premium  *for  him  when  the  events  have  happened  on  [  •5i2  ] 
which  they  are  to  be  made.  Her^  then  the  brokers,  having 
notice  that  the  events  had  happened  which  entitled  the  assured 
to  such  returns  before  they  had  paid  over  the  entire  premiums 
to  the  underwriter,  were  entitled  to  deduct  so  much  from  the 
gross  amount  of  those  premiums. 

Gbose,  J.  was  of  the  same  opinion. 

Le  Bulnc,  J. : 

The  difference  lies  between  that  which  is  due  to  the  assured 
for  losses,  and  what  is  due  for  returns  of  premium.  Suppose  a 
premium  of  10  guineas  per  cent,  is  to  be  reduced  to  5,  if  the  ship 
sail  with  convoy;  and  before  the  money  is  paid  over  to  the 
underwriter  the  event  is  known  to  have  happened  which  reduces 
the  premium  to  5  guineas ;  what  is  the  sum  which  the  under- 
writer is  entitled  to  receive  ?  Clearly  no  more  than  6.  Then 
he  can  recover  no  more  from  the  broker  who  is  the  common 
agent  of  the  two. 
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Sbeb        Bayley,  J. : 

r. 

Clabkbon.  The  underwriter  suffers  the  full  premium  to  remain  in  the 
hands  of  the  broker,  who  is  the  agent  also  of  the  assured ;  and 
in  the  mean  time  the  event  happens  which  reduces  the  under- 
writer's claim  in  respect  of  the  premium  to  a  less  sum  than  it 
was  at  first :  it  is  then  the  justice  of  the  case,  and  the  law  of  the 
case  also,  that  the  broker  should  pay  over  to  him  only  so  much 
as  remains  due  at  the  time.  The  broker  is  the  agent  for  the 
assured,  who  has  a  right  to  give  him  notice  not  to  pay  over  to 
the  underwriter  more  than  is  then  due. 

Postea  to  the  defendants. 


1810.  GEIFFITH  V.  YOUNG. 

^^'  (12  East.  513—515.) 

[  513  ]  ^  tenant  baying  agreed  with  his  landlady  that  if  she  would  acoept 

another  for  her  tenant  in  his  place  (he  being  restrained  from  assigning 
the  lease  without  her  consent)  he  would  pay  her  40^  out  of  100/.  which 
he  was  to  receive  for  the  good- will,  if  her  consent  were  obtained ;  and 
baying  recoiyed  the  lOOZ.  from  the  new  tenant,  who  was  cognisant  of 
this  agreement ;  is  liable  to  the  landlady  in  an  action  for  money  had 
and  receiyed  for  her  use ;  the  consideration  being  executed,  and  there- 
fore the  case  being  taken  out  of  the  Statute  of  Frauds,  as  a  contract  for 
an  interest  in  land. 

The  defendant  occupied  a  house  as  tenant  to  the  plaintiff 
under  lease,  and  being  desirous  of  assigning  over  the  premises  to 
one  Pugh,  which  he  could  not  do  without  the  leave  of  the 
plaintiff,  he  applied  to  her  for  that  purpose ;  and  it  was  finally 
agreed  between  the  parties  that  in  consideration  that  the  plain- 
tiff would  accept  Pugh  as  her  tenant  at  a  certain  rent,  he  should 
pay  1001.  for  the  good  will,  out  of  which  the  defendant  was  to 
pay  the  plaintiff  40L  for  her  consent.  Pugh,  who  was  cognisant 
of  this  agreement,  afterwards  paid  the  100/.  to  the  defendant, 
who  then  promised  that  Mrs.  GrifGith  should  have  her  40Z.,  &nd 
that  she  might  send  for  it  and  receive  it :  but  when  applied  to 
afterwards  on  her  behalf,  the  defendant  refused  to  pay  it  over  ; 
and  said  that  there  was  no  written  agreement,  and  that  words 
were  but  wind.  At  the  trial  before  Lord  Ellbnborouoh,  Ch.  J. 
at  Westminster,  the  plaintiff,  having  failed  upon  a  special  oount 
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in  assumpsit  upon  the  agreement,  resorted  to  the  general  count     Gbiffith 
for  money  had  and  received ;  but  was  nonsuited  upon  an  objec-      yquno. 
tion  taken,  that  this  was  an  agreement  for  an  interest  in  land, 
and  therefore  ought  to  have  been  in  writing  by  the  4th  section  of 
the  Statute  of  Frauds.! 

L  A  rule  to  set  aside  the  nonsuit  having  been  obtained,  and 
counsel  heard  showing  cause  against  the  rule,] 

Lord  Ellenborouoh,  Gh.  J. :  [  -^i^  ] 

If  one  agree  to  receive  money  for  the  use  of  another  upon 
consideration  executed,  *however  frivolous  or  void  the  considera-  [  *r»i5  ] 
tion  might  have  been  in  respect  of  the  person  paying  the  money, 
if  indeed  it  were  not  absolutely  immoral  or  illegal,  the  person  so 
receiving  it  cannot  be  permitted  to  gainsay  his  having  received 
it  for  the  use  of  that  other.  I  was  misled  at  the  trial  by  having 
my  attention  called  to  the  Statute  of  Frauds,  when  in  truth  the 
question  was  wholly  collateral  to  it. 

Le  Blanc,  J. : 

It  would  have  been  a  different  question  if  Pugh  had  not  paid 
the  money  to  the  defendant,  and  the  action  had  been  brought 
a^rainst  him. 


Gbose  and  Baylet,  Justices,  according : 


Rule  absolute. 


DOE,   ON  THE  Demise  of  SAM.   COTTON,   v.  1810. 

STENLAKE4  "^'llll' 

(12  East,  615—517.)  [  r>ir»  ] 

Under  a  devise  to  one  and  her  heirs  during  their  lives;  held  that  these 
latter  Ttrords  "srere  repugnant  to  the  others,  and  that  she  took  an  estate 
of  inheritance. 

This  was  an  ejectment  for  land  called  Moorhead  Meadow,  in 
Devonshire,   which  was  brought  on  two  demises  of    Samuel 

t  29  Car.  11.  c.  3.  901,  that  this  decision  has  settled 

X  Obflerved  by  Mauks,  Y.-C.  in  the  law  on  the  point,  and  has  been 

Hugo  T.  WUliavM  (1872)  L.  B.  14  Eq.  acquiesced  in  ever  since. — B.  C. 

224,    227,  41  L.  J.  Ch.  661,  26  L.  T. 


r. 
Stexlakk. 
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Dob,       Cotton ;  one  laid  on  the  18th  of  May,  1807,  the  other  on  the 
c^onJ     29th    of    September,   1809.     At   the    trial    at   Exeter    before 
Ghambre,  J.  a  verdict  was  found  for  the  plaintiff,  subject  to  the 
opinion  of  this  Court  on  the  following  case. 

Edward  Bowden  was  seised  in  fee  of  the  premises  in  question, 
and  had  a  son  Edward,  and  a  daughter  Phillis,  who  in  1765  was 
married  to  James  Cotton,  and  had  by  him  three  children, 
Samuel  the  lessor  of  the  plaintiff,  and  two  daughters.  Samuel 
and  Edicle,  the  eldest  daughter,  were  bom  before  the  making  of 
[  •5ir>  ]  the  will  after  mentioned,  *and  one  daughter  was  bom  after. 
Bowden,  the  elder,  by  his  will  dated  27th  of  February,  1773, 
duly  executed  and  attested,  devised  {inter  alia)  as  follows: — 
''Also  I  give  unto  my  daughter  Phillis  Cotton  and  her  heirs 
Moorhead  Meadow  during  their  lives : "  and  on  the  17th  of 
October  died  seised  of  the  premises  ;  leaving  Phillis  Cotton  and 
his  son  Edward  Bowden  surviving  him.  James  Cotton  in  right 
of  his  wife  immediately  entered  on  Moorhead  Meadow  and 
occupied  it ;  and  after  the  death  of  Phillis  on  the  31st  of 
October,  1784,  still  continued  to  occupy  it,  without  interruption, 
till  1789,  when  it  was  claimed  by  Edward  Bowden,  the  son  of 
the  testator  ;  to  whom,  after  ejectments  were  dehvered  and  some 
law  proceedings  had,  James  Cotton  gave  up  the  possession  on 
the  12th  of  February,  1790.  James  Cotton  died  on  the  17th  of 
May,  1807,  leaving  Samuel,  the  lessor  of  the  plaintiff,  his  eldest 
son  and  heir  at  law,  and  heir  at  law  to  Phillis  Cotton.  The 
defendant  is  in  possession  under  the  devisees  of  Edward  Bowden 
the  younger.  If  the  plaintiff  were  entitled  to  recover,  the 
verdict  was  to  stand :  if  not,  a  nonsuit  was  to  be  entered. 

Danipier  for  the  plaintiff  having  stated  the  question  to  bo 
what  estate  Phillis  Cotton  took  under  the  devise  to  her  and  her 
heirs,  during  their  lives ;  Lord  Ellenborough,  Ch.  J.  asked  the 
defendant's  counsel,  what  objection  there  could  be  to  rejecting 
the  latter  words,  during  their  lives,  which  were  repugnant  to  the 
devise  to  the  daughter  and  her  heirs  ? 

Burrmigh  answered  that  Phillis  Cotton,  at  the  time  when 
the  will  was  made,  had  two  children  living ;  and  that  if  by  the 
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word  heirs  the  testator  meant  children,  which  seemed  probable,        Doe, 


the  whole  would  be  reconciled,  and  the  mother  and  her  two  elder     '^tton, 
children  would  then  *take  joint  estates  for  their  lives.  Steklake 

[  •517  1 

(Gbose,  J.  observed  that  according  to  that  construction  the 
youngest  daughter  bom  after  the  making  of  the  will,  though 
before  the  testator's  death,  would  take  nothing.) 

Burrovgh  said  that  he  must  so  contend ;  but  that  the  difficulty 
of  doing  so  was  less  than  that  of  rejecting  words  sensible  in 
themselves,  and  not  repugnant  to  the  devise  to  her  heirs  in  the 
sense  he  used  them,  as  synonymous  to  children.  In  Doe  v. 
Laming  f  it  was  considered  not  to  be  of  absolute  necessity  that 
the  word  heirs  must  be  a  word  of  limitation ;  but  that  it  might 
be  used  as  a  word  of  purchase. 

Lord  Ellbnborouoh,  Gh.  J. : 

As  the  defendant's  interpretation  of  the  will  would  exclude  the 

after-bom  child  from  taking,  that  alone  is  a  sufficient  reason 

against  it.    If  the  word  heirs  is  to  be  understood  either  as  heirs 

generally  or  as  heirs  of  the  body,  the  lessor  of  the  plaintiff  is 

entitled :  and  he  is  not  barred  from  maintaining  this  ejectment 

by  lapse  of  time ;  for  his  father's  possession  was  not  adverse  to 

him ;  and  that  continued  down  to  the  12th  of  February,  1790 ; 

and  this  ejectment  must  have  been  commenced    before    the 

expiration  of  20  years  from  thence.    The  words  during  their 

lives,  after  the  devise  to  the  daughter  and  her  heirs,  is  merely 

the  expression  of  a  man  ignorant  of  the  manner  of  describing 

how  the  parties  whom  he  meant  to  benefit  would  enjoy  the 

property;  for  whatever  estate  of  inheritance  the  heirs  of  his 

daughter  might  take,  they  could  in  fact  only  enjoy  the  benefit  of 

it  for  their  Uves. 

Per  CuBiAH :  Postea  to  the  plaintiff. 

t  2  Burr.  1100. 


B.R. — ^VOL.  XI.  II 
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1810.       ALLNUTT   and    Another  v.   INGLIS,   Teeasubeb   op 
•^!!L?-  the   LONDON  DOCK  COMPANY. 

[  527  ]  (12  East,  527-^544.) 

Where  private  property  is,  by  the  consent  of  the  owner,  invested  with 
a  public  interest  or  privilege  for  the  benefit  of  the  public,  the  owner  can 
no  longer  deal  with  it  as  private  property  only,  but  must  hold  it  subject 
to  the  rights  of  the  public  in  the  exercise  of  that  public  interef^  or 
privilege  conferred  for  their  benefit.  Therefore  where  the  London  Dock 
Company,  having  built  warehouses  in  which  wines  were  deposited,  upon 
payment  of  such  a  rent  as  they  and  the  owners  agreed  upon,  afterwards 
accepted  a  certificate  from  the  Board  of  Treasury  under  the  general 
Warehousing  Act  of  the  43  Geo.  III.  c.  132,  whereby  it  became  lawful 
for  the  importers  to  lodge  and  secure  the  wines  there,  without  paying 
the  duties  for  them  in  the  first  instance ;  and  it  did  not  appear  that  there 
was  any  other  place  in  the  port  of  London  where  the  importers  had  a 
right  to  bond  their  wines  (though  if  the  exclusive  privilege  had  been 
extended  to  a  few  others,  it  does  not  appear  that  it  would  have  varied 
the  case) ;  held  that  such  a  monopoly  and  public  interest  attaching  upon 
their  property,  they  were  bound  by  law  to  receive  the  goods  into  their 
warehouses  for  a  reasonable  hire  and  reward:  but  whether,  having 
accepted  such  certificate,  they  could  afterwards  repudiate  it  at  pleasure, 
Qu. 

[The  question  in  this  case,  which  was  argued  upon  demurrer 
to  a  plea,  is  sufficiently  stated  in  the  judgments,  which  were  as 
follow : — ] 

[  538  ]       Lord  Ellenborouoh,  Ch.  J. : 

The  question  on  this  record  is  whether  the  London  Dock 
Company  have  a  right  to  insist  upon  receiving  wines  into  their 
warehouses  for  a  hire  and  reward  arbitrary  and  at  their  will  and 
pleasure,  or  whether  they  were  bound  to  receive  them  there  for 
a  reasonable  reward  only.    There  is  no  doubt  that  the  general 
principle  is  favoured  both  in  law  and  justice,  that  every  man 
may  fix  what  price  he  pleases  upon  his  own  property  or  the  use 
of  it :  but  if,  for  a  particular  purpose,  the  public  have  a  right  to 
resort  to  his  premises  and  make  use  of  them,  and  he  have  a 
monopoly  in  them  for  that  purpose,  if  he  will  take  the  benefit  of 
that  monopoly,  he  must  as  an  equivalent  perform  the   duty 
attached  to  it  on  reasonable  terms.    The  question  then    is, 
whether  circumstanced  as  this  Company  is  by  the  combination 
of  the  Warehousing  Act  with  the  Act  by  which  they  were 
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originally  constituted,  and  with  the  actually  existing  state  of     allnutt 
things  in  the  port  of  London,  whereby  they  alone  have  the       ikglis. 
warehousing  of    these  wines,   they  be  not,   according  to  the 
doctrine  of  Lord  Hale,  obliged  to  limit  themselves  to  a  reason- 
able  compensation  for  such  warehousing?    And  according  to 
him,  wherever  the  accident  of  time  casts  upon  a  party  the 
benefit  of  having  a  legal  monopoly  of  landing  goods  in  a  public 
port,  as  *where  he  is  the  owner  of  the  only  wharf  authorised  to      [  *539  ] 
receive  goods  which  happens  to  be  built  in  a  port  newly  erected, 
he  is  confined  to  take  reasonable  compensation  only  for  the  use 
of  the  wharf.    Lord  Hale  puts  the  case  either  way ;  where  the 
King  or  a  subject  have  a  public  wharf  to  which  all  persons  must 
come  who  come  to  that  port  to  unlade  their  goods,   either 
"  because  they  are  the  wharfs  only  licensed  by  the  Queen,  or 
because  there  is  no  other  wharf  in  that  port,  as  it  may  fall  out : 
in  that  case,  (he  says)  there  cannot  be  taken  arbitrary  and 
excessive  duties  for  cranage,  wharfage,  &c. :  neither  can  they  be 
inhanced  to  an  immoderate  rate ;  but  the  duties  must  be  reason- 
able and  moderate,  though   settled  by  the  King's  licence  or 
charter."    And  then  he  assigns  this  reason,  **  for  now  the  wharf 
and  crane  and  other  conveniences  are  affected  with  a  public 
interest,  and  they  cease  to  he  juris  privati  only."     Then  were  the 
Company's  warehouses  juris  privati  only  at  this  time?    The 
Legislature  had  said  that  these  goods  should  only  be  warehoused 
there  ;  and  the  Act  was  passed  not  merely  for  the  benefit  of  the 
Company  but  for  the  good  of  trade.     The  first  clause  t  says  that 
it  would  greatly  tend  to  the  encouragement  of  the  trade  and 
commerce  of  G.  B.,  and  to  the  accommodation  of  merchants  and 
others  if  certain  goods  were  permitted  to  be  entered  and  landed 
and  secured  in  the  port  of  London  without  payment  of  duties  at 
the  time  of  the  first  entry:  and  then  it  says  that  it  shall  be 
lawful  for  the  importer  of  certain  goods  enumerated  in  table  A. 
to  secure  the  same  in  the  West  Lidia  Dock  warehouses :  and    - 
then  by  s.  2,  other  goods  enumerated  in  Table  B.  may  in  like 
manner  be  secured  in  the  London  Dock  warehouses.    *And      [  *r>io  j 
there  are  no  other  places  at  present  lawfully  authorised  for  the 
warehousing  of  wines  (such  as  were  imported  in  this  case)  except 

f  43  G^.  in.  c.  132,  the  general  WarehouBing  Act 

I  I  2 
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Allvutt     these  warehoases  within  the  London  Dock  premises,  or  sach 
luGLis.      others  as  are  in  the  hands  of  this  Company.    But  if  those  other 
warehouses  were  licensed  in  other  hands,  it  would  not  cease  to 
be  a  monopoly  of  the  privilege  of  bonding  there,  if  the  right  of 
the  public  were  still  narrowed  and  restricted  to  bond  their  goods 
in  those  particular  warehouses,  though  they  might  be  in  the 
hands  of  one  or  two  others  besides  the  Company's.    Here  then 
the  Company's  warehouses  were  invested  with  the  monopoly  of  a 
public  privilege,  and  therefore  they  must  by  law  confine  them- 
selves to  take  reasonable  rates  for  the  use  of  them  for  that 
purpose.    If  the  Crown  should  hereafter  think  it  advisable  to 
extend  the  privilege  more  generally  to  other  persons  and  places, 
so  far  as  that  the  public  will  not  be  restrained  from  exercising  a 
choice  of  warehouses  for  the  purpose,  the  Company  may  be 
enfranchised    from    the    restriction    which    attaches    upon    a 
monopoly :  but  at  present  while  the  public  are  so  restricted  to 
warehouse  their  goods  with  them  for  the  purpose  of  bonding, 
they  must  submit  to  that  restriction:  and  it  is  enough   thai 
there  exists  in  the  place  and  for  the  commodity  in  question  a 
virtual  monopoly  of  the  warehousing  for  this  purpose,  on  which 
the  principle  of  law  attaches,  as  laid  down  by  Lord  HAiiE  in  the 
passage  referred  to,  which  includes  the  good  sense  as  well  as  the 
law  of  the  subject.    Whether  the  Company  be  bound  to  continue 
to  apply  their  warehouses  to  this  purpose    may  be    a    nice 
question,  and  I  will  not  say  to  what  extent  it  may  go ;  but  as 
long  as  their  warehouses  are  the  only  places  which  can  be 
[  *54i  ]      resorted  to  for  this  purpose,  *they  are  bound  to  let  the  trade 
have  the  use  of  them  for  a  reasonable  hire  and  reward. 

Grose,  J. : 

The  Company  contend  that  they  may  take  what  warehouse 
rent  they  please:  but  if  they  have  a  monopoly  of  the  ware- 
housing for  this  purpose,  we  cannot  say  that  the  Legislature 
intended  that  they  should  take  any  price  they  chose  to  impose 
upon  the  importer;  for  if  they  could,  it  would  violate  the 
general  intention  of  the  Act  which  was  to  promote  and  assist 
trade,  and  not  to  prejudice  it,  which  the  Company  would  be 
enabled  to  do  if  they  could  enhance  their  demand  for  warehouse 
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rent  to  any  extent  they  pleased.    And  if  \re   attend  to  the     Allnutt 
principle  of  law  by  which  monopolies  are  regulated,  and  apply  to      inqlis. 
this  case  what  is  laid  down  by  Lord  Hale  upon  that  subject,  it  is 
impossible  to  say  that  this  Company  do  not  come  within  that 
principle. 

Lb  Blanc,  J.  : 

We  can  only  look  to  the  situation  of  the  parties  as  they  appear 
upon  this  record,  and  with  reference  to  the  Acts  of  Parliament. 
The  (Company  are  proprietors  of  warehouses  in  the  port  of 
London,  which  they  were  not  under  any  obligation  to  erect  by 
the  original  Act  constituting  them  a  Company:  they  stood 
therefore  before  the  passing  of  the  general  Warehousing  Act  in 
the  same  situation  as  other  proprietors  of  warehouses.  Then 
the  Warehousing  Act  was  passed,  which  is  expressed  to  be 
for  the  encouragement  of  trade  and  the  accommodation  of 
the  merchants  and  others :  and  by  the  2nd  section  it  is 
made  lawful  for  the  importer  to  secure  these  goods  in  the 
London  Dock  warehouses  without  paying  the  duties  upon 
entry ;  and  it  does  not  appear  at  present  that  that  privilege 
is  extended  either  by  Act  of  Parliament  or  by  *any  other  [  *U2  ] 
competent  authority  to  any  other  than  the  warehouses  belong- 
ing to  the  Company.  Then  admitting  these  warehouses  to 
be  private  property,  and  that  the  Company  might  discontinue 
this  application  of  them,  or  that  they  might  have  made  what 
terms  they  pleased  in  the  first  instance :  yet  having,  as  they 
now  have,  this  monopoly,  the  question  is  whether  the  ware- 
houses be  not  private  property  clothed  with  a  pubhc  right ;  and 
if  so,  the  principle  of  law  attaches  upon  them.  The  privilege 
then  of  bonding  these  wines  being  at  present  confined  by  the 
Act  of  Parliament  to  the  Company's  warehouses,  is  it  not  the 
privilege  of  the  public,  and  shall  not  that  which  is  for  the  good 
of  the  public  attach  on  the  monopoly,  that  they  shall  not  be 
bound  to  pay  an  arbitrary  but  only  a  reasonable  rent?  But 
upon  this  record  the  Company  resist  having  their  demand  for 
warehouse  rent  confined  within  any  hmit ;  and  though  it  does 
not  follow  that  the  rent  in  fact  fixed  by  them  is  unreasonable, 
they  do  not  choose  to  insist  on  its  being  reasonable,  for  the 
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Allnutt  purpose  of  raising  the  question.  For  this  purpose  therefore  the 
iKOLis.  question  may  be  taken  to  be,  whether  they  may  claim  an 
unreasonable  rent  ?  But  though  this  be  private  property,  yet 
the  principle  laid  down  by  Lord  Hale  attaches  upon  it,  that 
where  private  property  is  affected  with  a  public  interest,  it 
ceases  to  be  juris  privati  only  ;  and  in  case  of  its  dedication  to 
such  a  purpose  as  this,  the  oiRners  cannot  take  arbitrary  and 
excessive  duties,  but  the  duties  must  be  reasonable.  That 
principle  was  followed  up  in  the  case  of  Boh  v.  Stenneit:\  for 
there  the  quay  being  one  of  the  public  quays  licensed  under  the 
statute  of  Elizabeth,  it  was  held  that  the  owner  was  bound  to 
permit  the  use  of  the  crane  upon  it,  and  could  not  insist  either 
that  the  public  should  not  use  the  crane  at  all,  or  should  use  it 
only  ux)on  his  own  terms,  but  that  he  was  bound  to  permit  the 

[  •543  j  *u8e  of  it  uix)n  reasonable  terms.  Whether  the  Company  be 
l)Ound  to  continue  the  use  of  their  warehouses  for  this  purpose 
may  hereafter  be  material  to  be  decided,  but  no  question  arises 
upon  that  at  present :  the  warehouses  are  still  applied  to  the 
purpose,  and  there  was  room  sufficient  to  have  received  these 
goods  at  the  time  ;  and  the  only  question  was  whether  they  were 
bound  to  receive  them  for  a  reasonable  rent :  this  they  refused 
to  do,  and  in  that  refusal  they  were  wrong. 

Bayley,  J. : 

The  question  is  whether  the  Company  have  a  right  to  impose 
their  own  terms,  whether  reasonable  or  not,  upon  the  importers 
of  these  goods  who  offered  to  deposit  them  in  their  warehouses 
upon  the  terms  of  the  Warehousing  Act  ?  For  if  so,  they  might 
exclude  particular  individuals  from  the  benefit  of  the  Act.  Or 
the  question  may  be  stated  to  be  whether  the  public  have  not  a 
right  under  that  Act  to  deposit  and  secure  certain  goods  in  the 
Company's  warehouses  upon  reasonable  terms,  and  whether  the 
Company  be  not  bound  to  receive  such  goods  from  all  the 
public  ?  Now  the  Act  is  declared  to  be  passed  for  the  benefit  of 
the  trade  in  general  and  for  the  accommodation  of  the  mer- 
chants :  and  it  proceeds  afterwards  to  say  that  it  shall  be  lawful 
for  the  importers,  &c.  (meaning  all  importers,  and  not  particular 

t  3  R.  B.  486  (8  T.  B.  606). 
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individuals  of  them)  to  secure  their  goods  of  a  certain  descrip-  allnutt 
tion  in  the  Company's  warehouses.  But  according  to  the  i^Q^ig 
argument  now  urged  for  the  Company,  the  Act  was  not  passed 
for  the  benefit  of  all  importers,  but  of  such  only  as  choose  to  pay 
the  Company  what  they  are  pleased  to  demand  for  warehouse 
rent ;  for  to  this  length  the  argument  necessarily  goes.  It  is 
said  however  that  the  Company  have  not  a  monopoly  of  this 
privilege  :  but  I  am  not  aware  of  any  Act  of  Parliament  *which  [  *^^^  ] 
gave  the  Commissioners  of  the  Treasury  any  power  to  licence 
particular  places  for  the  bonding  of  wines  before  this  Act; 
though  I  know  they  had  such  a  power  with  respect  to  sugar 
and  cofifee.  But  whether  they  had  it  or  not,  it  is  8u£Scient 
to  say  that  these  were  the  only  warehouses  where  the  importer 
had  a  right  to  insist  that  his  goods  should  be  warehoused  and 
bonded ;  for  he  certainly  could  not  have  obliged  the  commis- 
sioners to  licence  any  other  place  for  that  purpose.  As  to  the 
question  whether  the  Company  may  renounce  the  application  of 
their  warehouses  to  this  use,  I  cannot  add  to  what  the  Court 
have  already  said :  but  at  least  they  cannot  renounce  it 
partially :  and  I  think  it  would  be  deluding  the  public  if  the 
Company  were  able  to  renounce  at  a  moment's  warning  the 
warehousing  of  the  goods  for  this  purpose  after  they  had  agreed 
to  accept  the  licence  and  monopoly. 

Judgment  for  the  plaintiff . 
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1810.  WHITE  AND  Others  v.  PARKIN  and  Othees. 

•^^-  (12  Eaat,  678—586.) 

r  57g  ]  The  plaintiffs  haying  contracted  by  charter-party  sealed  to  let  a  ship, 

then  in  the  Thames,  to  freight  to  ike  defendants  for  eight  months,  to 
commence  from  the  day  of  her  sailing  from  Gravesend  on  the  voyage 
there  stated,  and  having  covenanted  that  she  should  sail  from  the 
Thames  to  any  British  port  in  the  English  Channel,  there  to  load  such 
goods  as  the  freighters  should  tender,  and  sail  to  the  West  Indies,  and 
bring  back  a  return  cargo  to  London ;  afterwards  agreed  by  parol  with 
the  defendants  that  the  ship,  instead  of  loading  at  some  port  in  the 
Channel,  should  load  in  the  Thames,  and  that  the  freight  should  com- 
mence from  her  entry  outwards  at  the  custom-house:  held  that  this 
subsequent  parol  contract,  relating  to  a  time  anterior  to  that  when  the 
covenants  of  the  deed  came  into  operation,  was  distinct  from  and  not 
inconsistent  with  the  contract  by  deed,  and  might  therefore  be  enforced 
by  action  of  assumpsit. 

The  plaintiffs,  as  owners,  brought  assumpsit  against  the 
defendants  as  freighters  of  a  ship,  and  the  declaration  contained 
a  special  count,  stating  the  charter-party  of  affreightment  after 
mentioned;  and  that  the  defendants,  in  consideration  of  the 
plaintiffs  permitting  the  ship  to  take  in  her  goods  in  the 
Thames,  instead  of  her  loading  at  a  port  in  the  English  Channel, 
promised  to  pay  for  such  use  of  the  ship,  after  the  rate  in  the 
charter-party  mentioned;  and  that  the  pay  should  commence 
and  be  accounted  from  the  day  the  ship  should  be  entered  out- 
wards at  the  custom-house.  There  were  also  general  counts  for 
the  use  and  detention  of  the  ship.  At  the  trial  in  London  before 
Lord  EUenborough,  Ch.  J.  a  verdict  was  taken  for  the  plaintiff 
for  897^.  16«.  8d.  subject  to  the  opinion  of  the  Court  upon  the 
following  case. 

By  charter-party  of  affreightment,  under  seal  made  the  15th 
of  November,  1808,  the  plaintiffs,  as  owners  of  the  ship  Sir 
Sidney  Smith,  then  lying  in  the  West  Lidia  Docks,  let  her  to 
freight  to  the  defendants  by  the  month  for  8  calendar  months,  to 
begin  and  be  accounted  from  the  day  of  the  ship's  sailing  from 
Gravesend  on  the  voyage  aftermentioned,  and  for  such  farther 
time  as  might  be  necessary  to  complete  the  same,  upon  these 
terms.  The  owners  covenanted  with  the  freighters  that  the  ship 
should  with  the  first  opportunity  of  wind  and  weather  sail  from 
the  Thames,  and  proceed  direct,  agreeably  to  the  instructions  of 


VOL.  XI.]  1810.    K.  B.     12  EAST,  578—580.  489 


the  freighter,  to  any  one  British  port  in  the  English  Channel,  whitb 
*and  on  her  arrival  there  should  be  made  tight  and  strong,  and  pabkin. 
in  every  respect  seaworthy,  and  be  manned,  armed,  and  equipped  r  *579 1 
as  therein  mentioned,  &c. ;  and  should  thereupon  take  on  board 
at  such  her  ordered  port  all  such  lawful  goods  as  the  freighters 
should  tender,  &c.,  and  sail  therewith  from  her  loading  port,  and 
proceed  direct  to  Barbadoes  for  orders,  whether  to  unload  at 
Hayti  or  Martinique,  &c.  and  take  in  a  return  cargo,  and  return 
therewith  direct  back  to  the  port  of  London,  and  there  make  a 
true  delivery  of  the  cargo  to  the  freighters.  In  consideration 
whereof  the  freighters  covenanted  to  provide  the  King's  licence 
and  other  necessary  documents  for  the  voyage,  and  to  load  the 
ship  at  a  British  port  in  the  English  Channel,  and  to  dispatch 
her  to  Barbadoes,  &c.  and  to  unload  the  outward  and  bring  the 
homeward  cargo  at  and  to  the  places  and  in  the  manner 
described,  and  also  to  pay  to  the  owners  for  freight  during  the 
said  voyage  and  employ  at  the  rate  of  40^.  per  ton  of  the  ship's 
register  tonnage,  per  calendar  month,  for  8  calendar  months 
certain,  to  begin  and  be  accounted  from  the  day  of  her  sailing 
from  Gravesend  in  the  outward  voyage,  and  at  the  like  rate  for 
such  further  time  as  the  ship  should  be  continued  in  the  service 
and  employ  of  the  freighters,  until  the  final  discharge  of  her 
homeward  cargo  at  the  port  of  London. 

After  the  execution  of  the  charter-party,  upon  the  application 
of  the  defendants,  it  was  agreed  between  them  and  the  plaintiffs, 
that  the  ship,  instead  of  loading  at  some  port  in  the  Channel, 
should  take  in  her  cargo  in  the  Thames,  and  that  the  pay  of  the 
ship  should  commence  from  the  time  of  her  being  entered  out- 
wards at  the  custom-house.  The  charter-party  however  was  not 
waived,  but  was  to  stand  in  all  other  respects.  In  consequence 
of  this  agreement  the  ship  took  in  a  cargo  in  *the  Thames,  was  [  *580  ] 
entered  outwards  at  the  custom-house  on  the  80th  November, 
and  sailed  from  Gravesend  on  the  27th  of  January,  1809,  and 
went  to  Falmouth,  where  she  took  in  some  pilchards.  She 
afterwards  proceeded  to  St.  Domingo,  (Hayti,)  delivered  her  out- 
ward cargo  to  the  orders  of  the  defendants,  took  in  a  return 
cargo  on  their  account,  and  returned  back  to  London.  All  the 
freight  due  according  to  the  charter-party,  computed  from  the 


490  1810.     K,  B.     12  EAST,  580—585.  [r.r. 

White  vessers  departure  from  Gravesend,  has  been  paid  :  the  sum  for 
Paskin.  which  this  action  is  brought  is  the  additional  sum  for  the  pay, 
computed  from  the  entry  outwards  at  the  custom-house,  accord- 
ing to  the  agreement  above-mentioned  for  the  ship's  loading  and 
detention  in  the  Thames.  The  question  was,  whether  the  plain- 
tiffs were  entitled  to  recover  it  ?  If  they  were,  the  verdict  was 
to  stand :  if  not,  a  nonsuit  was  to  be  entered. 

[After  argument.] 

[  S8*  ]       Lord  Ellbnborough,  Ch.  J. : 

Here  there  is  no  conflict  between  the  charter-party  and  the 
subsequent  agreement.  It  is  true  that  where  there  is  a  contract 
under  seal,  the  parties  cannot  dispense  by  parol  with  the  per- 
formance of  any  of  the  covenants  in  it.  But  here  the  agreement 
to  load  the  ship  in  the  Thames,  before  she  proceeded  to  Graves- 
end,  was  for  a  period  before  the  charter-party  attached. 
Then  what  objection  can  there  be  to  give  an  earlier  reward 
for  an  earlier  inception  of  the  service  than  that  which  was 
covenanted  for  under  the  deed.  The  parol  agreement  merely 
borrowed  some  of  the  terms  of  the  charter-party  by  reference  to 
it,  but  does  not  contradict  or  dispense  with  it.  If  there  had 
been  less  ingenuity  exerted  in  framing  the  special  count  in  the 
declaration,  and  the  plaintiff  had  stood  upon  the  common  count 
[  •sss  }  for  the  use  and  hire  of  the  ship  at  a  time  anterior  to  that  of  *the 
charter-party,  there  would  not  only  have  been  no  repugnance, 
but  not  even  the  appearance  of  any,  between  the  two  contracts. 
There  is  however  no  real  repugnance  between  them,  but  the  two 
may  well  subsist  together;  therefore  this  action  may  well  be 
maintained. 

Grose,  J. : 

The  contracts  are  separate,  and  one  is  to  operate  before  the 
other. 

Lb  Blanc  and  Bayley,  Justices,  assented. 
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WHITEHOUSE  and    Others,   Assignees  of  TOWNS-       isio. 
END,  A  Bankrupt,  v.  J.   FKOST  and  L.   FEOST,      '^^' 
BUTTON,   AND  BANCKOFT.t  t^H] 

(12  East,  614—622.) 

A.  having  forty  tons  of  oil  secured  in  the  same  cistern,  sold  ten  tons 
to  B.  and  received  the  price,  and  B.  sold  the  same  to  C.  and  took  his 
acceptance  for  the  price  at  four  months,  and  gave  him  a  written  order 
for  delivery  on  A.,  who  wrote  and  signed  his  acceptance  upon  the  said 
order ;  but  no  actual  delivery  was  made  of  the  ten  tons,  which  continued 
mixed  with  the  rest  in  A.'s  cistern :  yet  hold  that  this  was  a  complete 
Bale  and  delivery  in  law  of  the  ten  tons  by  B.  to  C. ;  nothing  remaining 
to  be  done  on  the  paii;  of  the  seller,  though,  as  between  him  and  A.,  it 
remained  to  be  measured  off :  and  therefore  that  the  seller  could  not, 
upon  the  bankruptcy  of  the  buyer  before  his  acceptance  became  due, 
countermand  the  measuring  off  and  delivery  in  fact  of  the  ten  tons  to 
the  buyer;  nor  were  the  goods  in  traneitu,  so  as  to  enable  the  seller  to 
stop  them. 

In  trover  to  recover  the  value  of  some  oil,  the  property  of  the 
bankrupt,  which  was  tried  at  Lancaster  in  March  last,  a  verdict 
was  found  for  the  plaintiffs  for  390Z.,  subject  to  the  opinion  of 
the  Court  on  the  following  case. 

The  plaintiffs  are  assignees  of  John  Townsend,  late  a  merchant 
at  Liverpool :  the  two  Frosts  are  merchants  and  partners  in 
Liverpool;  and  the  other  defendants  Button  and  Bancroft  are 
also  merchants  and  partners  in  the  same  town.  On  the  7th  of 
February,  1809,  Townsend  purchased  from  the  defendants  J.  and 
L.  Frost  10  tons  of  oil  at  39Z.  per  ton,  amounting  to  390Z.  for 
which  Townsend  was  to  give  his  acceptance  payable  4  months 
after  date ;  and  a  bill  of  parcels  was  rendered  to  Townsend  by 
the  Frosts,  a  copy  of  which  is  as  follows : — 

"  LrvBRPOOL,  7th  Feb.  1809 — Mr.  John  Townsend,  bought  of 
J.  and  L.  Frost,  ten  tons  Greenland  whale  oil  in  Mr.  Stani- 
forth's  cisterns,  at  your  risk  at  89Z ^'890 

Cr. 
1809.     Feb.  14.    By  acceptance  ....        £390 

For  J.  and  L.  F.    Wm.  Pbmberton." 
The  said  10  tons  of  oil  at  the  time  of  his  purchase  were  part  of 

t  See  note  at  end  of  the  case. — £.  C. 
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t  •616  ] 


[  ♦616  ] 


40  tons  of  oil  lying  in  one  of  the  cisterns  in  the  oil  house  at 
Liverpool,  the  key  of  which  cistern  was  in  the  custody  of  the 
other  defendants  Dutton  and  Bancroft,  who  *had  before  that 
time  purchased  from  J.  B.  and  J.  Freme  of  Liverpool,  mer- 
chants, the  said  40  tons  of  oil  in  the  same  cistern ;  and  upon 
such  purchase  received  from  the  Fremes  the  key  of  the  cistern. 
Afterwards  Dutton  and  Bancroft  sold  10  of  the  40  tons  they  had 
so  bought  (being  the  10  tons  in  question)  to   the  defendants, 
the  Frosts  ;  who  sold  the  same  in  the  manner  before  stated  to 
Townsend.     On    the    7th    of   February,    the    day    on  which 
Townsend  bought  the  10  tons  of  oil,  he  received  from  the  defen- 
dants Frosts  an  order  on  Dutton  and  Bancroft,  who  held  the  key 
of  such  cistern,  they  having  other  interest  therein  as  aforesaid, 
to  deliver  to  him  Townsend  the  said  10  tons  of  oil ;  a  copy  of 
which  is  as  follows — "  Messrs.  Dutton  and  Bancroft,  please  to 
deliver  the  bearer  Mr.  John  Townsend  10  tons  Greenland  whale 
oil,  we  purchased  from  you  8th  Nov.  last.     (Signed)  J.  and  L. 
Frost."    The    order  was  taken  to  Dutton  and  Bancroft    by 
Townsend,  and  accepted  by  them  upon  the  face  of  the  order,  as 
follows ;  "  1809.    Accepted,  14th  Feb.    Dutton  and  Bancroft." 
Townsend  according  to  the  terms  of  the  bill  of  parcels,  namely, 
on  the  14th  of  Feb.  1809,  gave  to  the  defendants  Frosts  his 
acceptance  for  the  amount  of  the  oil,  payable  4  months  after 
date  ;   but  which  acceptance  has  not  been  paid.     Townsend 
never  demanded  the  oil  from  Dutton  and  Bancroft  who  had  the 
custody  of  it.     The  oil  was  not  subject  to  any  rent ;  the  original 
importer  having  paid  the  rent  for  12  months,  and  sold  it  rent 
free  for  that  time,  which  was  not  expired  at  Townsend's  bank- 
ruptcy.    On  the  28rd  of  May,  1809,  about  8  months  after    the 
purchase  of  the  10  tons  of  oil,  a  commission  of  bankrupt  issued 
against  Townsend,  under  which  he  was  duly  declared  a  bank- 
rupt, and  the  plaintiffs  appointed  his  assignees.    At  the  time  of 
the  purchase,  and  also  at  the  time    of    Townsend's    *being 
declared  a  bankrupt,  the  oil  was  lying  in  the  cistern  mixed  with 
other  oil  in  the  same ;  and  some  time  afterwards  the  defendants 
refused  to  deliver  the  same  to  the  plaintiffs,  notwithstanding  a 
demand  was  made  for  the  same  by  the  assignees,  and  a  tender 
of  any  charges  due  in  respect  thereof.    When  the  whole  of  the 
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oil  lying  in  any  of  the  cisterns  in  the  oil  house  is  sold  to  one      White- 

HOT78B 

person,  the  purchaser  receives  the  key  of  the  cistern ;  but  when    and  others 
a  small  parcel  is  sold,  the  key  remains  with  the  original  owner ;       f^ost 
and  the  purchaser  is  charged,  in  proportion  to  the  quantity  of  oil    ^^  Others. 
sold,  with  rent  for  the  same,  until  delivered  out  of  the  oil  house; 
unless  such  rent  be  paid  by  the  original  importer,  as  was  the 
fact  in  the  present  case.    If  the  plaintiffs  were  entitled  to  recover, 
the  verdict  was  to  stand  :  if  not,  a  nonsuit  was  to  be  entered. 

There  was  a  similar  action  by  the  same  plaintiffs  against  J.  B. 
Freme  and  J.  Freme,  Dutton,  and  Bancroft,  the  circumstances 
of  which  were  in  substance  the  same. 

J$,  Clarke,  for  the  plaintiffs,  contended  that  there  was  such 
a  constructive  delivery  of  the  10  tons  of  oil  to  the  bankrupt 
before  his  bankruptcy,  as  was  sufficient  to  vest  the  property  of  it 
in  him.  The  oil  was  at  the  time  in  the  hands  of  third  persons, 
who  had  the  key  of  the  warehouse ;  and  therefore  the  vendors 
could  not  make  an  actual  or  manual  delivery  of  it,  or  of  the  key 
of  the  warehouse  ;  but  they  did  that  which  was  equivalent ;  for 
they  gave  to  Townsend  an  order  of  delivery  upon  their 
immediate  vendors,  who  continued  to  retain  the  actual  custody 
of  it  blended  with  the  remainder,  their  own  property ;  and  by 
their  acceptance  of  that  order,  they  must  be  taken  to  have 
agreed  to  hold  the  10  tons  as  bailees  of  the  vendee.  In  *Rugg  v.  [  *617  ] 
3/ineft+  Lord  Ellenborough  said,  that  "every  thing  having 
been  done  by  the  sellers  which  lay  upon  them  to  perform,  in 
order  to  put  the  goods  in  a  deliverable  state  in  the  place  from 
whence  they  were  to  be  taken  by  the  buyers,  the  goods  remained 
there  at  the  risk  of  the  latter  :  "  and  that  distinguishes  this  case 
from  Hanson  v.  Meyer, t  where  the  vendor  gave  a  note  to  the 
vendee  addressed  to  the  warehouse-keeper,  directing  him  to 
weigh  and  deliver  to  the  vendee  all  his  starch  :  there,  something 
remained  to  be  done,  namely,  the  weighing  by  the  warehouse- 
keeper,  before  the  property  passed.  But  here,  it  is  expressly 
stated  in  the  bought  and  sold  note  of  the  7th  of  Feb.  that 
the  10  tons  in  Mr.  Staniforth's  cistern  were  at  the  risk  of 

t  10  B.  B.  475  (11  Eaat,  217).  vide  Zagury  v.  Fumdl,  post,  p.  704 

t  8  R.  B.  572  (6  East,  614),  and      (2  Campb.  N.  P.  Gas.  240). 
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and  othen.  ^^  Dudley,  a  Bankrupt,  v.  Anderson ^^  the  purchaser  of  goods 
FB08T       leaving  received  from  the  vendor  an  order  for  the  delivery  of 

and  others,  them  addressed  to  the  wharfinger  in  whose  warehouse  the  goods 
lay,  the  lodging  of  such  order  with  the  wharfinger  by  the  pur- 
chaser was  held  by  this  Court  to  be  a  complete  delivery  to  him, 
so  as  to  take  away  the  vendor's  right  to  stop  the  goods  \n 
transitu.  And  in  Chaplin  v.  RogerSfl  which  was  the  case  of  a 
sale  of  a  haystack,  Lord  Kenton  said,  **  where  goods  are  pon- 
derous and  incapable  of  being  handed  over  from  one  to  another, 
there  need  not  be  an  actual  delivery,  but  it  may  be  done  by  that 
which  is  tantamount,  such  as  the  delivery  of  the  key  of  a  ware- 
house in  which  the  goods  are  lodged,  or  by  delivery  of  other 
indicia  of  property."  And  Elmore  v.  Stone^  is  strong  to  the 
same  effect ;  for  there  the  agreement  of  the  vendor  himself  to 
r  •CIS  1  ^^^P  ^^^  horses  at  *livery  which  he  had  sold  to  the  vendee  was 
held  to  be  a  sufficient  delivery  to  take  the  case  out  of  the  Statute 
of  Frauds. 

(Lord  Ellenborouoh,  Ch.  J. :  The  general  doctrine  will  not  be 
disputed,  that  there  may  be  a  symbolical  delivery  of  goods.  It 
was  lately  held  in  a  case  in  the  House  of  Lords  that  there  might 
be  an  executed  delivery  of  goods  without  any  change  of  place  of 
them.  The  only  argument  I  presume  will  be,  that  the  10  tons 
of  oil,  before  they  were  measured  out  from  the  whole  quantity, 
were  not  in  a  deliverable  state,  and  that  till  that  was  done  thej 
were  not  capable  of  delivery :  I  do  not  mean  to  say  what  the 
value  of  that  argument  is.) 

The  drawing  of  that  off  from  the  rest  was  not  to  be  the  act  of  the 
vendors  but  of  the  vendee ;  and  that  is  the  distinction,  that 
nothing  here  remained  to  be  done  by  the  vendors. 

Scarlett f  contra,  relied  on  the  circumstance,  that  the  10  tons 
till  measured  off  were  not  in  a  deliverable  state  in  fact,  and  if  so 
there  could  not  be  a  symbolical  delivery  of  them.  No  specific  10 
tons  were  vested  in  the  Frosts,  and  therefore  none  such  could  be 

t  Post,  p.  706  (2  Campb.  243).  §  10  E.  B.  578  (1  Taunt.  458). 

}  6  E.  R  249  (1  East,  192). 
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conveyed  to  the  bankrupt:  in  such  a  case  the  measuring  off 
must  of  necessity  precede  the  vesting  of  the  property. 


White- 
house 
and  Others 

9, 

Fbobt 
(Grosb,  J. :  Supposing  a  third  person  had  taken  the  whole  40    and  others. 


tons  tortiously,  could  not  the  vendee  have  brought  his  action  of 
trover  for  the  10  tons.) 

As  against  a  wrong-doer  perhaps  the  Court  would  not  regard  the 
actual  condition  of  the  property.  But  suppose  30  of  the  tons 
were  tortiously  taken,  how  could  it  be  told  whether  the  10  which 
remained  were  or  were  not  the  specific  tons  belonging  to  the 
vendee. 

(Le  Blanc,  J. :  The  same  objection  might  be  made  if  the 
vendee  had  paid  for  the  10  tons. 

Lord  Ellenborough,  Gh.  J.:  Suppose  the  whole  had  been 
distrained  for  rent  due  from  ^Dutton  and  Bancroft,  whose  share 
would  cover  the  rent,  and  Townsend  had  brought  replevin,  and 
recovered ;  would  the  sheriff  have  to  measure  out  the  10  tons  ? 
I  throw  it  out  for  consideration  :  perhaps  he  would  incidentally 
have  the  power  of  dividing  it,  the  quantity  being  certain.  It  is 
a  different  case  where  the  goods  remain  in  the  same  hands,  as 
the  bailee  of  the  vendee,  or  as  the  original  seller ;  in  the  former 
case  the  vendor  holds  them  in  a  new  character.) 

Here  there  was  nothing  to  discriminate  the  specific  10  tons  from 
the  rest. 

Lord  Ellenborough,  Gh.  J. : 

This  case  presents  a  difference  from  the  ordinary  cases  which 
have  occurred  where  the  sale  has  been  of  chattels  in  their  nature 
several,  and  where  the  transfer  of  the  property  from  the  veiidor 
by  means  of  an  order  for  deUvery  addressed  to  the  wharfinger 
or  other  person  in  whose  keeping  they  were,  and  accepted  by 
him,  has  been  held  to  be  equivalent  to  an  actual  delivery ;  the 
goods  being  at  the  time  capable  of  being  delivered.  Here,  how- 
ever, there  is  this  distinguishing  circumstance,  that  the  10  tons 
of  oil  till  measured  off  from  the  rest  was  not  capable  of  a  separate 
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[♦620] 


delivery ;  and  the  question  is  whether  that  be  a  distinction  in 
substance  or  in  semblance  only.  The  whole  40  tons  were  at  one 
time  the  property  of  Button  and  Bancroft,  who  had  the  key  of 
the  cistern  which  contained  them  ;  and  they  sold  10  tons  to  the 
Frosts,  who  sold  the  same  to  Townsend,  the  bankrupt,  and  gave 
him  at  the  same  time  an  order  on  Dutton  and  Bancroft  for  the 
delivery  to  him  of  the  10  tons.  To  that  order  Dutton  and 
Bancroft  attorn,  as  I  may  say ;  for  they  accept  the  order,  by 
writing  upon  it  ''accepted,  14th  of  Feb.  1809,"  and  signing 
their  names  *to  it.  From  that  moment  they  became  the  bailees 
of  Townsend  the  vendee :  the  goods  had  arrived  at  their  journey's 
end,  and  were  not  in  transitu :  all  the  right  then  of  the  sellers 
was  gone  by  the  transfer,  and  they  could  no  longer  control  that 
delivery  to  which  they  had  virtually  acceded  by  means  of  their 
order  on  Dutton  and  Bancroft  accepted  by  the  latter.  The 
question  of  stopping  tit  transitu  does  not  arise,  taking  the  Frosts 
to  be  the  original  sellers,  as  between  them  and  the  bankrupt  ; 
the  oil  had  never  been  in  the  hands  of  the  Frosts ;  they  only 
assigned  a  right  to  it  in  the  hands  of  the  common  bailees,  which 
before  had  been  assigned  to  them. 

Grose,  J. : 

There  can  be  no  doubt  that  at  the  time  of  Townsend's  bank- 
ruptcy the  10  tons  of  oil  in  the  cistern  were  at  the  risk  of  the 
bankrupt.  All  the  delivery  which  could  take  place  between 
these  parties  had  taken  place.  Dutton  and  Bancroft,  who  had 
the  custody  of  the  whole  in  their  cistern,  had  accepted  the  order 
of  the  sellers  for  the  delivery  to  the  bankrupt,  and  it  only 
remained  for  Townsend  together  with  Dutton  and  Bancroft  to 
draw  off  the  10  tons  from  the  rest. 


Le  Blano,  J. : 

Dutton  and  Bancroft  had  sold  the  ten  tons  of  oil  in  question, 
(which  was  part  of  a  larger  quantity,  the  whole  of  which  was 
under  their  lock  and  key)  to  the  Frosts,  who  sold  the  same  to 
Townsend ;  and  there  is  no  claim  on  the  part  of  the  defendants 
Dutton  and  Bancroft  to  detain  the  oil  for  warehouse  rent.  The 
Frosts  never  had  any  other  possession  of  the  oil  than  through 
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Datton  and  Bancroft ;  bat  they  gave  to  Townsend  an  order  on 
these  latter  to  deliver  it  to  him ;  and  after  the  acceptance  *of 
that  order  Dutton  and  Bancroft  held  it  for  his  use.  Bat  some- 
thing, it  is  said,  still  remained  to  be  done,  namely,  the  measaring 
off  of  the  10  tons  from  the  rest  of  the  oil.  Nothing  however 
remained  to  be  done  in  order  to  complete  the  sale.  The  objection 
only  applies  where  something  remains  to  be  done  as  between 
the  bayer  and  seller,  or  for  the  parpose  of  ascertaining  either 
the  quantity  or  the  price ;  neither  of  which  remained  to  be  done 
in  this  case ;  for  it  was  admitted  by  the  persons  who  were  to 
make  the  delivery  to  Townsend,  that  the  quantity  mentioned  in 
the  order  was  in  the  cistern  in  their  custody ;  for  they  had  before 
sold  that  quantity  to  the  Frosts,  of  whom  Townsend  purchased 
it,  and  had  received  the  price.  Therefore  though  something 
remained  to  be  done  as  between  the  vendee  and  the  persons 
who  retained  the  custody  of  the  oil,  before  the  vendee  could  be 
put  into  separate  possession  of  the  part  sold,  yet  as  between  him 
and  his  vendors  nothing  remained  to  perfect  the  sale. 

Batlbt,  J. : 

There  is  no  question  of  trarmtus  here :  the  goods  were  at  their 
journey's  end.  When  therefore  Dutton  and  Bancroft,  who  were 
then  the  owners  of  the  whole,  sold  10  tons  of  the  oil  to  the 
Frosts,  those  10  tons  became  the  property  of  the  Frosts ;  and 
when  they  sold  the  same  to  Townsend,  and  gave  him  an  order 
apon  Dutton  and  Bancroft  for  the  delivery  of  the  10  tons  pur- 
chased of  them,  the  effect  of  that  order  was  to  direct  Dutton  and 
Bancroft  to  consider  as  the  property  of  Townsend  the  10  tons 
in  their  possession,  which  before  was  considered  as  the  property 
of  the  Frosts :  and  by  the  acceptance  of  that  order  Dutton  and 
Bancroft  admitted  that  they  held  the  *10  tons  for  Townsend,  as 
his  property,  and  he  had  a  right  to  go  and  take  it,  without  the 
interference  of  the  Frosts. 

Postea  to  the  plaintiff's. 


^ote. — It  seems  necessary  to  explain  the  retention  of  a  case 
hich  is  seldom  referred  to  without  adverse  comment.  The  case 
certainly  anomalous.     In  Austen  v.  Craven  (1812)  4  Taunt.  644, 
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the  Court  of  Common  Pleas  intimated  great  doubts  as  to  the 
soundness  of  the  decision ;  and  in  Busk  v.  Davis  (1814)  2 
M.  &  S.  897,  6  Taunt.  622,  n.,  Le  Blanc,  J.,  who  was  one  of  the 
judges  in  Whitehouse  v.  Frost,  tries  to  save  its  credit  by  an 
explanation  that  is  hardly  intelligible. 

The  truth  appears  to  be  that  the  substantial  right  of  the 
plaintiffs  in  mUtelioiise  v.  Frost  was  plain  enough ;  but  the  form 
of  action  in  ''  trover ''  was  a  very  questionable  mode  of  asserting 
it.  Stripping  the  case  of  technicalities,  the  position  is  very 
simple.  Frost  has  the  right  (being  probably  no  more  than  a 
right  in  personam  against  Button  and  Bancroft)  to  draw  off  10 
tons  of  oil  from  Staniforth's  cistern  of  which  Dutton  and  Bancroft 
are  in  possession  by  means  of  the  key.  Frost  sells  his  right  to 
Townsend.  Dutton  and  Bancroft  attorn  to  Townsend  ;  so  th&t 
whatever  right  Frost  had  is  completely  transferred  to  Townsend. 
Then  Frost,  Dutton  and  Bancroft  refuse  to  deliver.  To  prevent 
the  clear  right  of  Townsend 's  assignee  in  bankruptcy  being 
defeated  by  a  mere  technicality — which  indeed  is  not  very 
strenuously  insisted  on  in  the  argument — ^the  Court  say,  in 
effect,  that  as  between  Frost  and  Townsend,  they  will  treat 
the  right  to  draw  the  oil  as  if  it  were  a  specific  chattel  of  which 
Townsend  has  such  a  possession,  or  immediate  right  to  posses- 
sion, as  to  enable  him  to  maintain  trover  upon  it. 

The  result  is  that  nothing  is  really  decided  in  the  case  but 
what  is  obvious  (so  far  as  relates  to  the  substantial  right),  or 
what  is  now  unimportant  (as  to  the  mode  of  pleading).  But 
the  case  has  received  too  important  a  place  in  text  books  to  be 
altogether  omitted.  See  in  particular,  Blackburn  on  Sale, 
p.  125  of  the  original  edition. — B.  C. 
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The  plaintiff  being  deflirouB  to  dispose  of  his  interest  in  certain  [  632  ] 
buildings,  trade,  and  stock,  in  which  trade  he  was  engaged  with  the 
defendant,  pending  a  treaty  between  them  for  the  purchase  by  the 
defendant,  the  latter  falsely  and  deceitfully  represented  to  the  plaintiff, 
that  he  was  about  to  enter  into  partnership  in  the  same  trade  with  other 
persons  whose  names  he  would  not  disclose,  and  that  those  persons 
would  not  consent  to  his  giving  the  plaintiff  more  for  his  interest  than  a 
certain  sum :  whereas  in  truth  neither  A.  and  B.,  with  whom  he  was 
then  about  to  enter  into  partnership,  nor  any  other  intended  partners  of 
his,  had  refused  to  give  more  than  that  sum,  but  hod  then  agreed  with 
the  defendant  that  he  should  make  the  best  terms  he  could  with  the 
plaintiff,  and  would  have  given  him  a  larger  sum,  and  in  fact  the 
defendant  charged  them  with  a  larger  price  in  account  for  the  purchase 
of  the  plamtiff 's  interest.  Held  that  an  action  on  the  case  did  not  He 
for  this  false  and  deceitful  representation  by  the  bidder  of  the  seller's 
probability  of  getting  a  better  price  for  his  property ;  'for  it  was  either  a 
mere  false  representation  of  another's  intention,  or  at  most  a  ffraiis 
dictum  of  the  bidder,  upon  a  matter  which  he  was  not  imder  any  legal 
obligation  to  the  seller  to  disclose  with  accuracy,  and  on  which  it  was 
the  folly  of  the  seller  to  rely.  But  that  at  any  rate  the  count  was  bad, 
in  not  shewing  that  the  plaintiff  had  been  damaged  by  such  false 
representation ;  inasmuch  as  it  was  not  alleged  that  the  otiier  intended 
partners  of  the  defendant  would  have  bid  at  all  without  him,  or  that  he 
would  have  joined  in  giving  the  additional  price. 

Thb  plaintiff  declared  in  case,  and  stated  that  he  was  desirous 
to  dispose  of  the  share  and  interest  which  he  had  in  a  certain 
trade  and  business  in  which  he  was  engaged  at  Stone  in  the 
eoonty  of  Stafford  with  the  defendant  in  certain  buildings,  stock 
in  trade,  fixtures,  &c.,  and  implements  of  trade  belonging  to  the 
said  business ;  and  that  a  treaty  was  pending  for  the  purchase 
of  the  same  by  the  defendant :  yet  the  defendant,  knowing  the 
premises,  but  contriving  and  fraudulently  intending  to  deceive 
And  defraud  the  plaintiff,  while  the  said  treaty  was  depending, 
on  the  29th  of  August,  1808,  at  Stone,  &c.  falsely,  knowingly, 
and  deceitfully  represented  to  the  plaintiff,  that  he  (the  defen- 
dant) was  about  to  enter  into  partnership,  in  the  said  trade  or 
basiness,  with  divers  other  persons,  whose  names  the  defendant 
would  not  then  and  there  disclose,  and  that  such  persons  would 
not  consent  to  the  giving  a  larger  sum  to  the  plaintiff,  as  the 
price  of  his  share  and  interest,  than  4,500Z. :  whereas  in  fact» 

t  See  note  at  end  of  oaae. — E.  C. 
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Kktb.       partnership  with  J.  E.  and  J.  J.,  yet  the  said  J.  E.  and  J.  J. 

had  not,  nor  had  any  other  intended  partners  of  the  defendant, 

[  *683  ]  refused  *to  give  more  than  the  said  sum  :  and  whereas  the  said 
J.  E.  and  J.  J.  had  then  and  there  consented  and  agreed,  and 
were  then  and  there  consenting  and  agreeing,  that  the  defendant 
should  make  the  best  terms  be  could  with  the  plaintiff,  and 
would  have  given  him  a  larger  sum,  to  wit,  5,291/.  8«.  6d.  for 
the  same :  and  whereas  the  defendant  then  and  there  charged 
to  the  said  J.  E.  and  J.  J.  in  their  said  partnership  at  and  after 
a  larger  price,  viz.  7,291/.  8s.  6d,  for  the  same:  by  reason  of 
which  said  false  representation  of  the  defendant,  the  plaintiff 
was  induced  to  accept  and  receive,  and  then  and  there  did  accept 
and  receive,  the  smaller  sum  of  4,5002.  as  the  price  of  his  said 
interest,  and  was  then  and  there  induced  to  convey  and  did 
convey  the  same  for  the  said  price  of  4,500/. :  by  means  whereof 
the  plaintiff  lost  and  was  defrauded  of  a  large  sum,  to  wit, 
791/.  88.  6d.f  which  he  otherwise  might  have  gotten  for  the  same. 

After  verdict  for  the  plaintiff  upon  this,  which  was  the  third 
count  of  the  declaration,  at  the  trial  before  Lawrence,  J.,  at 
Stafford,   Willianis,  Serjt.  moved  in  the  last  Term  for  a  new 
trial  and  to  arrest  the  judgment ;  and  the  rules  were  supported 
on  a  former  day  in  this  Term  by  him  and  by  Abbott  and  Peake^ 
and  were  opposed  by  Dauncey,  Wiffley,  and  Puller,    The  Coubt 
were  of  opinion  at  the  time  of  the  argument  that  there  was  no 
foundation  for  the  objection  to  the  verdict  upon  the  evidence 
stated;  but  they  then  reserved  giving  their  opinion  upon  the 
rule  for  arresting  the  judgment,  till  further  consideration.     The 
cases  cited  by  the  defendant's  counsel  on  the  point  of  law  were 
Bayley  v.  Merrcl^\  where  upon  an  agreement  to  carry  goods  at 
£  *634  ]      so  much  per  cwt.,  it  was  held  that  an  '^action  would  not  lie 
against  the  owner  for  falsely  affirming  that  a  load  of  madder 
contained  a  less  quantity  of  cwts.  than  in  fact  it  contained; 
because  the  plaintiff  might  have  detected  the  falsehood  of  the 


t  Cro.  Jac.  386.    This  and  other      T.  B.  55),  who6e  opinion  was    als 
cases  were  relied  on  by  Grose,  J.  in     relied  on. 
Padey  T.  Freeman,  1  B.  B.  639  (3 
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affirmation  by  weighing  it.  And  1  Bol.  Abr.  801,  pi.  16,  "  If  a 
man,  having  a  term  for  years,  offer  to  sell  it  to  another,  and  says 
that  a  stranger  would  give  him  201.  for  it ;  by  means  of  which 
assertion,  the  other  buys  it,  when  in  truth  he  was  never  offered 
202.  for  the  term ;  though  he  be  deceived  in  the  value,  yet  in 
truth  no  action  on  the  case  lies.  M.  40  &  41  Eliz.  B.  B. 
adjudged."  And  the  same  point  is  stated  in  Leakms  v.  ClissdA 
On  the  other  side,  they  relied  on  the  dictum  of  Gboke,  J.  in 
Bayley  v.  Merrel,X  that  where  fraud  and  damage  concur,  an 
action  lies  for  the  deceit.  And  on  EJdns  v.  Tresham,^  where  the 
plaintiff  and  defendant,  being  in  treaty  for  the  sale  of  a  messuage, 
the  defendant  falsely  and  fraudulently  affirmed  that  it  was  let 
at  42/.  per  annum ;  on  the  faith  of  which  the  plaintiff  gave  him 
5002.  for  it ;  whereas  in  truth  it  was  only  let  at  82Z.  per  annum. 
And  though  it  was  urged  that  the  plaintiff  might  have  informed 
himself  of  the  truth  from  the  tenant ;  yet  it  was  held  that  the 
action  lay  for  the  deceit ;  for  perhaps  the  tenant  would  not 
inform  the  purchaser  what  rent  he  gave.  And  on  Lessney  v. 
SeJbyy^},  which  is  to  the  same  effect.  And  they  referred  generally 
to  Pctsley  V.  Freeman.^    At  the  end  of  this  Term 

Lord  Ellenborough^  Ch.  J.  declared  the  opinion  of  the  Court : 
This  case  stood  over  that  the  Court  might  consider  the  suffi- 


Vbsnon 

V. 

Keys. 


t  1  Sid.  146. 

X  3  fiulfltr.  95. 

§  1  Lev.  102. 

It  2  Ld.  Bay.  1118. 

•I  1  E.  E.  634  (3  T.  E.  51).  The 
two  other  leading  cases  upon  the 
same  subject,  which  have  occurred 
since  Padey  v.  Freeman^  are  Eyre  v. 
Dunafardf  1  East,  318,  and  Haycraft 
T.  Crtxuy,  6  E  E.  380  (2  East,  92). 
In  the  first  of  these  there  was  an 
allegation  of  the  knowledge  of  the 
defendant  at  the  time,  that  the  facts 
affirmed  hj  him  were  false;  which 
averment  was  not  made  in  the  latter 
ease :  and  it  was  also  omitted  in  one 
of  the  coimts  in  a  subsequent  case  of 
Hatchman  v.  Jacksoriy  M.  45  Geo.  IXE. 
B.  E.  where  the  verdict  had  been 
taken  generally ;  upon  which  it  was 


moved  to  arrest  the  judgment,  as 
well  as  for  a  new  trial  on  the  merits 
of  the  whole  case.  But  the  Court, 
after  sustaining  the  verdict  on  the 
merits,  finally  discharged  also  the 
rule  for  arresting  the  judgment;  the 
counsel  for  the  plaintiff  not  thinking 
it  worth  while  to  move  on  the  Judge's 
notes  to  enter  the  verdict  on  the 
other  counts  only.  And  Lawbence, 
J.  said,  that  both  in  Pasley  v.  Free- 
man^ and  Haycraft  v.  Creasy,  the 
cause  of  action  was  considered  as 
complete  by  the  fraudulent  and  false 
assertion  of  the  defendant,  and  the 
injury  therefrom  to  the  plaintiff; 
and  it  was  immaterial  whether  the 
defendant  knew  it  to  be  false  at  the 
time  or  not. 


[635] 
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Vebkob  ciency  of  the  third  count  of  the  plaintifiTs  declaration,  on  which 
Keys.  alone  he  had  obtained  a  verdict.  The  substance  of  that  connt 
was  this,  that  the  plaintiff  was  desirous  to  dispose  of  his  share 
and  interest  in  a  certain  trade  and  business  in  which  he  was 
then  engaged  with  the  defendant,  and  in  certain  buildings,  stock 
in  trade,  fixtures,  utensils,  tools,  and  implements  of  trade,  and 
other  matters  of  and  belonging  to  the  said  business ;  that  a  treaty 
was  pending  for  the  purchase  of  the  same  by  the  defendant; 
that  while  such  treaty  was  depending,  the  defendant  falsely 
represented  that  he  was  about  to  enter  into  partnership  in  the 
said  trade  or  business  with  certain  persons  whose  names  he 
would  not  disclose,  and  that  they  would  not  consent  to  the  giv- 
ing more  for  the  plaintiff's  share  and  interest  than  4,500f. : 
whereas  in  truth  and  in  fact,  although  the  defendant  was  about  to 
enter  into  partnership  with  one  Emery  and  one  Jenkinson,  neither 
they,  nor  any  other  intended  partners  of  the  defendant,  had 
refused  to  give  more  than  4*500L :  and  whereas  Emery  and 
Jenkinson  had  consented  that  the  defendant  should  make  the 

[  *636  ]  best  terms  he  could  with  the  plaintiff,  and  *would  have  given 
him  5,291Z.  8a.  6d. :  and  whereas  the  defendant  charged  to  the 
said  Emery  and  Jenkinson  in  their  said  partnership  a  larger 
price,  viz.  7,291Z.  Ss.  6d. :  by  reason  of  wliich  false  representa- 
tion the  plaintiff  was  induced  to  take  4,5002.  for  his  said  interest, 
and  to  convey  it  for  that  price :  and  by  means  thereof  he  was 
defrauded  of  791/.  Ss.  6d.,  which  it  was  alleged  he  might  other- 
wise have  gotten  for  the  same.  The  defendant  insists  that  this 
count  is  bad  in  law  :  and  on  that  ground  the  Court  has  granted 
him  a  rule  nisi  for  arresting  the  judgment :  and  upon  considera- 
tion, we  think  that  the  count  cannot  be  sustained,  and  that  the 
judgment  ought  to  be  arrested. 

To  support  the  action  there  must  be  a  fraud  clearly  alleged  to 
have  been  committed  by  the  defendant,  and  a  damage  restdting 
from  such  fraud  to  the  plaintiff.  The  fraud  must  consist  in 
depriving  the  plaintiff  by  deceitful  means  of  some  benefit  which 
the  law  entitled  him  to  demand  or  expect.  In  the  present  case 
the  fraud  is  made  to  consist  in  the  defendant's  alleging  that  his 
undisclosed  future  partners  ''  would  not  consent  to  give  more 
than  4,6002."  for  the  subjects  of  the  treaty  of  purchase.     Bnt 


VOL.  XI.]  1810.    K.  B.    12  EAST,  686—637.  503 

the  words,  "  would  not  consent  to  give  more  than  4,500Z.,"  may  Vebhon 
be  understood  to  signify  either  that  such  partners  then  would  kets. 
not ;  which  is  the  same  as  saying,  with  reference  to  the  time 
present,  they  will  not ;  thereby  implying  that  they  had  already 
refused :  and  in  which  sense  the  words  were  not  true :  or,  that 
they  would  not  thereafter  consent ;  in  which  latter  prospective 
sense  the  words  might  happen  to  be  true,  or  not,  ^s  they  might 
be  thereafter  induced  to  refuse  their  consent,  or  not :  and  if  the 
meaning  of  the  words  is  thus  equivocal,  the  alleged  falsehood  of 
the  representation,  (upon  which  the  action  depends,)  is  not  made 
^out  with  its  proper  certainty.  Besides,  if  an  action  be  main-  T  *637  ] 
tainable  for  such  a  false  representation  of  the  will  and  purpose 
of  another,  with  reference  to .  the  purposed  sale,  should  not  an 
action  be  also  at  least  equally  maintainable  for  a  false  represen- 
tation of  the  party's  own  purpose  ?  But  can  it  be  contended 
that  an  action  might  be  maintained  against  a  man  for  repre- 
senting that  he  would  not  give,  upon  a  treaty  of  purchase, 
beyond  %  certain  sum ;  when  it  could  be  proved  that  he  had 
said  he  would  give  much  more  than  that  sum.  And  supposing 
also  he  had  upon  such  treaty  added,  as  a  reason  for  his  resolv- 
ing not  to  give  beyond  a  certain  sum,  that  the  property  was  in 
his  judgment  damaged  in  any  particular  respect ;  and  supposmg 
further,  that  it  could  be  proved  he  had  just  before  the  giving 
such  reason  said  he  was  satisfied  it  was  not  so  damaged ;  would 
an  action  be  maintainable  for  this  untrue  representation  of  his 
own  purpose,  backed  and  enforced  by  this  false  reason  given  for 
it  ?  And  in  the  case  before  us,  does  the  false  representation, 
made  by  the  defendant,  of  the  determination  of  his  partners 
amount  to  any  thing  more  than  a  falsely  alleged  reason  for  the 
limited  amount  of  his  own  offer?  And  if  it  amount  to 
no  more  than  this,  it  should  be  shewn,  before  we  can  deem 
this  to  be  the  subject  of  an  action,  that  in  respect  of  some  con- 
sideration or  other  existing  between  the  parties  to  the  treaty,  or 
upon  some  general  rule  or  principle  of  law,  the  party  treating 
for  a  purchase  is  bound  to  allege  truly,  if  be  state  at  all,  the  ^ 
motives  which  operate  with  him  for  treating,  or  for  making  the 
offer  he  in  fact  makes.  A  seller  is  unquestionably  liable  to  an 
action  of  deceit,  if  he  fraudulently  misrepresent  the  quality  of 
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Vkbxoh  the  thing  sold  to  be  other  than  it  is  in  some  particnlars,  which 
Ksra,       the  buyer  has  not  eqnal  means  with  himself  of  knowing;  or 

[  *6S8  ]  *if  he  do  so,  in  such  a  manner  as  to  induce  the  buyer  to  forbear 
making  the  inquiries,  which  for  his  own  security  and  advantage  he 
would  otherwise  have  made.  But  is  a  buyer  liable  to  an  action 
of  deceit  for  misrepresenting  the  seller's  chance  of  sale,  or  the 
probability  of  his  getting  a  better  price  for  his  commodity,  than 
the  price  which  such  proposed  buyer  offers  ?  I  am  not  aware  of 
any  case,  or  recognized  principle  of  law,  upon  which  such  a  duty 
can  be  considered  as  incumbent  upon  a  party  bargaining  for  a 
purchase.  It  appears  to  be  a  false  representation  in  a  matter 
merely  gratis  dictum  by  the  bidder,  in  respect  to  which  the  bidder 
was  under  no  legal  pledge  or  obligation  to  the  seller  for  the 
precise  accuracy  and  correctness  of  his  statement,  and  upon 
which,  therefore,  it  was  the  seller's  own  indiscretion  to  rely; 
and  for  the  consequences  of  which  reliance,  therefore,  he  can 
maintain  no  action.  But  if  the  objection  above  stated  were  less 
tenable  than  it  is,  still  it  is  at  any  rate  essential  to  th8  action, 
that  the  plaintiff  should  have  sustained  some  damage.  The 
particular  damage  alleged  is  in  his  '^  not  getting  791Z.  8s,  6d., 
which  he  might  otherwise  have  gotten  for  the  same."  But  as  it 
does  not  appear  by  any  allegation  on  the  record,  that  the  other 
intended  partners  would  have  bought  at  all  without  the  defen- 
dant, or  that  the  defendant  would  have  joined  with  them  in 
giving  the  price  of  6,2912.  8s.  6d.,  the  supposed  foundation 
of  the  action,  in  the  loss  of  a  price  which  the  plaintiff  might 
otherwise  have  gotten,  fails  also.  The  consequence  is,  that  the 
judgment  must  be  arrested. 

4  Taunt.  488  [A  writ  of  error  having  been  brought  in  the  Exchequer 
Chamber  to  reverse  the  above  judgment,  and  counsel  having 
been  heard  for  the  plaintiff  in  error,] 


—493. 


Peake,  contrct,  was  stopped  by  the  Court. 

t  ^93  ]       Mansfield,  Ch.  J. : 

The  question  is,  whether  the  defendant  is  bound  to  disclose 
the  highest  price  he  chooses  to  give,  or  whether  he  be  not  at 
liberty  to  do  that  as  a  purchaser^  which  every  seller  in  this  town 
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does  every  day,  who  tells  every  btlsehood  he  can,  to  induce  a  Vebkon 

purchaser  to  purchase,  t  Key& 

Judgment  affirmed. 


USHER  V.  NOBLE. J  wio. 

(12  East,  639—648.)  ^^lH' 

The  rale  for  estimating  any  loss  of  goods  insured  by  an  open  policy  is  [  639  ] 
to  take  the  invoice  price  at  the  loading  port,  together  with  the  premium 
of  insurance  and  commission,  as  the  basis  of  the  calculation  of  the  yalue 
of  the  goods ;  and  the  rule  for  estimating  a  partial  loss  in  the  like  case 
is  (the  same  as  upon  a  valued  poHcy),  by  taking  the  proportional  differ- 
ence between  the  selling  price  of  the  sound,  and  that  of  the  damaged 
part  of  the  goods  at  the  port  of  deUyery,  and  applying  that  proportion 
(be  it  a  half,  a  quarter,  an  eighth,  &c.)  with  reference  to  such  estimated 
value  at  the  loading  port,  to  the  damaged  portion  of  the  goods. 

This  was  an  action  upon  a  policy  of  insurance  subscribed  by 
the  defendant  for  200Z.  on  goods  on  board  the  General  Miranda 
at  and  from  Jamaica  to  London.  Li  the  declaration  the  loss  was 
thus  averred — That  the  ship,  having  the  goods  on  board,  was, 
in  the  river  Thames,  and  before  the  discharge  of  the  goods  at 
London,  by  the  mere  danger  of  the  seas,  and  force  and  violence 
of  the  tide  and  winds,  and  the  pressure  of  other  ships,  stranded 
and  sunk,  and  the  goods  thereby  totally  lost.  The  declaration 
also  contained  the  money  counts.  The  defendant  pleaded  non 
oMumpsit^  and  paid  14Z.  into  Court  generally  upon  the  whole 
declaration.  And  at  the  trial  before  Lord  Ellenborough,  Gh.  J. 
at  Guildhall  a  verdict  was  found  for  the  plaintiff  for  the  damages 
laid  in  the  declaration,  subject  to  the  opinion  of  the  Court  upon 
this  case.     (It  being  agreed  that  the  amount  of  the  damage 

t  With  this  expression  of  Sir  J.  cealment  of  a  fact  materially  affect- 

Maxsfield  may  be  compared  that  ing  the  value  of  a  reversion.    They 

of  Lord  Eldon  in  Turner  v.  Harvey  are  quite  consistent  with  the  decision 

(1821)  Jacob,   169,  178, — ^where  the  in  Vernon  v.  Keys,  though  not  with 

statement  in  question  related  to  a  the    reported  expression  of    Sir  J. 

fact  affecting  the  intrinsic  value  of  Mansfield's   judgment.      But  see 

the  subject — ^that  the  purchaser  is  not  Lindsay  Petroleum  Co,  v.  Hurd  (1874) 

entitled  to  drop  a  misleading  word;  L.  H.  5.  P.  C.  221.— E.  C.    See  also 

also  the  direction  of  Eolfe,  B.  to  the  Preface. — F.  P. 

the  jury  to  a  similar  effect  in  Jones  t  ^^^  more  recent  cases  on  adjust- 

V.  Franklin  (1841)  2  Moo.  &  R.  348.  ment,  see  1  Maude  &  Pollock,  4th 

Both  these  cases  arose  from  the  con-  ed.,  544. 
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U8BKB       ahoold  be  settled  by  arbitration,  if  the  Court  should  be  of  opinion 
KoBiA      ^^^^  ^^®  plaintiff  was  entitled  to  recover  any  thing  beyond  the 
sum  paid  into  Court.) 

On  the  4th  Oct.  1807,  the  ship  General  Miranda  arrived  from 
Jamaica  with  the  plaintiffs  goods  insured  on  board  in  the  river 
Thames,  and  anchored  near  the  entrance  into  the  West  India 
Docks.  Shortly  afterwards,  and  as  soon  as  the  necessary  forms 
were  complied  with,  the  vessel  left  her  anchorage  in  the  river 
for  the  purpose  of  entering  these  docks,  in  order  to  unload  her 
cargo  there ;  but  on  her  near  approach,  and  when  about  to  go 
through  the  dock  gates,  she  was  wrongfully  refused  admittance, 
and  ordered  back  by  the  servants  of  the  Company,  under  whose 
[*640]  ^direction  and  management  these  docks  were  placed.  Upon 
this  she  returned  back  to  the  river,  and  endeavoured  to  regain 
a  place  of  safety  there  ;  but  this  was  found  impracticable  ;  and 
the  best  thing  that  could  be  done  was  to  moor  her  to  a  chain  near 
the  entrance  to  the  docks,  at  which  several  other  vessels  that  had 
returned  from  such  entrance  had  previously  moored.  This  was 
accordingly  done,  and  the  General  Miranda,  being  the  vessel 
nearest  the  shore,  was  at  the  falling  of  the  tide  forced  by  the 
violence  of  the  current  and  pressure  of  the  other  ships  upon  a 
shoal  or  bank  of  the  river,  and  was  there  bilged  and  stranded ; 
and,  in  consequence,  a  part  of  the  plaintiff's  goods  consisting  of 
coffee  was  greatly  damaged.  In  consequence  of  this  the  plaintiff 
brought  an  action  against  the  West  India  Dock  Company,  and 
recovered  a  verdict  against  them  for  the  amount  of  the  loss, 
estimated  according  to  the  market  price  of  coffee  in  London 
at  the  time  when  the  loss  took  place,  but  which  was  less  than 
the  prime  cost  of  the  coffee  at  Jamaica.  The  defendant  obtained 
a  Judge's  order  for  liberty  to  inspect  and  take  copies  of  the 
statement  of  the  loss,  and  the  following  was  delivered  as  such 
copy:— 

"  Statement  of  average  per  General  Miranda,  Orr. — 

Jamaica  to  London. 

£       9.  d. 
Amount  of  goods  per  invoice  No.  1  &  2,  and  bills 

of  lading  No.  8  &  4 6326    0    1 

Carried  over 
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£ 

8. 

d. 

£ 

8. 

d. 

Brought  over 

. 

. 

. 

6826 

0 

1 

Insoring  £7600  to  < 

20ver,  as  under, 

j£6750  at  15  gs.  per  cent. 

•        •        • 

1063 

2 

6 

850      12 

.                      •            a 
•                      •                      • 

107 
19 

2 
0 

0 
0 

£7600  PoUcy             . 
CommisBion  }  per  cent.  f( 

Dr  effecting  . 

88 

0 

0 

^Commission  J  per  cent. 

for  settling 

in  case  of  loss 

•        •     . 

88 

0 

0 

1265 

4 

t 

6 

£7591 

4 

7 

Deduct — 

Amomit  of  sound  coffee 

and  wood 

per  invoice  No.  5  and  landing 

account  No.  6  &  7 

•        •        '• 

2570 

8 

2 

Insurance  on   £8085   to 

cover,   as 

under, 

£2740  at  15  gs.  per 

cent. 

413    11    0 

845      . 

43      9    4 

PoUcy  for  £8085 

7    14    8 

Conmiission  |  per  cent. 

for  effecting     . 

15     8    6 

Ditto  i  per  cent,  for 

recovery  in  case  of 

l0B8 

15    8    6 

518 

11 

7 

Add— 

- 

8083 

14 

9 

4507 

9  10 

General  average  per  Mr. 

Parkinflon,  award  No.  £ 

\  . 

189 

4 

5 

Usher 

V. 

Noble. 


£4696  14    3 


Deduct — 
Proceeds  of  damaged  coffee  per  A 
sale.  No.  9         .        .        .        . 


[  *on  ] 


174     12    9 
Carried  over 
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USHEB  £         8.      d.  £     8.     d.         £       8.     d. 

Noble,  Brought  over       .         .         .         .     174  12    9    4696  14     3 

[•642]      *Recovered    from 

West  India  Dock 
Company  per 
statement,!  No. 
10.  .  .  .  2741  15  8 
From  which  deduct 
Extra  lav  ex- 
penses       .        .        98    18    8 


2642  17    0 


2817    9    9 


£1879    4    6 
If  £7600 :  1879 : :  £100  ^"^^^^^^^^ 

Answer,  £24 :  14 :  6^  per  cent,  exclusive  of  return  of  premium 
for  sailing  in  company  with  armed  ship. 

The  only  question  at  the  trial  was,  by  what  measure  the 
damage  was  to  be  estimated  between  the  assured  and  the  under- 
writers. The  plaintiff  contended  that  he  was  entitled  to  such 
proportion  of  the  prime  cost  as  would  correspond  with  the  pro- 
portion of  the  diminution  of  the  market  price  occasioned  by 
injury  which  the  coffee  had  sustained ;  according  to  the  rule 
laid  down  in  Leivi8  v.  liucker,  2  Burr.  1169.  If  this  measure 
should  be  adopted,  the  sum  paid  into  Court  was  insufficient. 
The  defendant  contended  that  the  case  of  LewU  v.  Rucker  did 
[  *643  ]  not  apply  *to  this  case ;  and  that  the  plaintiff  was  only  entitled 
to  the  difference  between  the  actual  value  of  the  damaged  and 

t  The  West  India  Company 
To  amount  of  loss  on  748  cwt.  2  qrs.  10  lbs.  damaged  coffee, 
per  General  Miranda  averaged  per  acooiint  sales  of  sound 
coffee,  per  said  yessel,  430  cwt.  3  qrs.  12  lbs.  of  sound 

coffee  haying  netted  1,569/.  13«.  Id £2,727    4    0 

Amount  of  general  average 1S9    4    5 


2,916    8    5 
Deduct — 

Proceeds  of  damaged  coffee 174  12    9 


£2,741  15    8 
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soand  coffee  at  the  market  price  in  London,  ^hen  the  ship  usheb 
arrived ;  and  according  to  which  rule  he  had  received  a  compen-  koble. 
sation  from  the  West  India  Dock  Company,  who  had  been  the 
cause  of  the  loss.  If  the  plaintiff  were  entitled  to  recover 
according  to  the  prime  cost,  it  was  admitted  that  the  7{.  per 
cant,  paid  into  Court  was  not  enough  to  cover  the  whole  extent 
of  the  defendant's  liability,  the  ulterior  amount  of  which  was 
agreed  to  be  settled  by  arbitration.  If  the  plaintiff  were  entitled 
to  recover  only  according  to  the  actual  value  of  the  coffee  in 
London  when  the  loss  took  place,  the  sum  paid  into  Court  was 
sufficient  to  cover  the  defendant's  liability.  The  question 
therefore  was  whether  the  plaintiff  were  entitled  to  recover  any 
thing  beyond  the  sum  paid  into  Court  ?  If  he  were,  the  present 
verdict  was  to  stand,  and  the  amount  to  be  settled  by  arbitra- 
tion :  if  not,  a  nonsuit  was  to  be  entered. 

This  case  was  argued  in  the  last  Term,  when  the  rule  of 
calculation  insisted  on  by  the  plaintiff  was  maintained  by  Abbott, 
principally  upon  the  authority  of  Leivis  v.  liucker ;  t  though 
that  was  the  case  of  a  valued,  and  this  is  the  case  of  an  open 
policy ;  but  the  rule,  t  he  contended,  applied  in  reason  equally  to 
both.  And  he  also  referred  to  2  Val.  116,  and  2  Emerigon,  659, 
as  adopting  the  same  rule  of  calculation. 

Carry  on  the  contrary,  admitting  the  rule  in  Lewis  v.  Rucker,  [  6^*  ] 
as  applied  to  valued  policies,  denied  its  application  to  an  open 
policy,  such  as  this  is  ;  upon  the  ground  that  a  policy  of  insur- 
ance being  a  mere  contract  of  indemnity,  the  loss  which  the 
party  sustains  by  the  goods  not  arriving  at  the  port  of  delivery 
is  that  which  they  would  have  neated  to  him  if  they  had  arrived 
at  their  port  of  delivery.  And  reckoning  the  sum  paid  by  the 
West  India  Dock  Company  with  that  which  has  been  paid  into 
Court  by  the  defendant,  the  whole  of  the  plaintiff's  actual  loss  in 
consequence  of  the  perils  insured  against  would,  he  contended, 

t  2  Burr.  1169.  the  goods  were  valued  in  the  policy, 

X  The  rule  there  laid  down  was,  as  the  price  of  the  damaged  goods 

that  the  insurer  should  pay  to  the  bore  to  the  price  of  the  sound  goods 

insured  for  the  damaged  goods  the  of  the  same  kind  when  landed  at  the 

like  proportion  of  the  sum  at  which  port  of  deliyery. 
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Ubbeb  be  compensated.  He  pat  the  case  thus — Suppose  the  invoice 
NoBLB.  price  of  the  goods  with  all  charges  thereon  to  be  1002.  at  the 
loading  port;  bat  coming  to  a  falling  market  at  the  port  of 
delivery,  they  are  only  worth,  if  sound,  80Z. :  but  being  damaged, 
they  are  only  worth  there  401.  If  the  peril  had  not  happened, 
the  assured  would  have  gotten  only  80Z. :  the  compensation  then 
to  be  paid  by  the  underwriter  should  be  40Z.,  whereas  the  plain- 
tiff seeks  to  get  considerably  more.  The  adoption  of  such  a  rule 
of  compensation  will  hold  out  a  temptation  to  an  assured  to  pro- 
cure a  partial  loss  whenever  the  goods  are  proceeding  to  a  falling 
market.  But,  as  Lord  Mansfield  said  in  Hamilton  v.  MendeSy^ 
an  insurer  ought  never  to  pay  less  upon  a  contract  of  indemnity 
than  the  value  of  the  loss,  and  the  insured  ought  never  to  gain 
more. 

(Le  Blanc,  J. :  Must  not  the  invoice  price  be  taken  as  the 
basis  of  the  calculation  in  the  case  of  a  total  loss  ?  And  if  so, 
why  not  in  the  case  of  a  partial  loss  ?) 

In  the  case  of  a  total  loss  that  basis  must  be  taken  ex  necessitate, 
because  it  cannot  appear  what  the  value  of  the  goods  would  have 
been  if  they  had  arrived  at  the  port  of  delivery :  but  a  partial 
f  *645  ]  *loss  is  more  analogous  to  the  case  of  general  average ;  and  it 
would  be  strange  that  the  wrong-doers,  by  whose  fault  the  loss 
was  occasioned,  should  pay  only  according  to  the  actual  value  at 
the  port  of  delivery,  and  that  the  underwriters  on  a  contract  of 
indemnity  should  pay  more. 

(Lord  Ellenbobough,  Gh.  J. :  According  to  the  rule  contended 
for  by  the  underwriter  in  this  case,  he  would  have  had  to  pay 
more  than  the  invoice  price  if  the  goods  had  come,  as  they 
usually  do,  to  a  rising  market.  The  basis  of  the  valuation  must 
be  taken  either  at  the  port  of  lading  or  at  the  port  of  delivery. 
It  is  in  some  respects  an  artificial  rule  at  which  ever  place  it  is 
taken,  and  not  strictly  one  of  indemnity.) 

The  Consolato  del  mare,  the  oldest  modem  code  of  maritime  law, 
says  that  the  amount  of  the  loss  is  to  be  taken  at  the  price  of 

t  2  Burr.  1214. 
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the  goods  at  the  port  of  delivery,  if  the  voyage  were  half  per-       Usheb 
formed  at  the  time.  Noble. 

(Lord  EiiiiENBOROUGH,  Gh.  J. :  That  was  a  rale  positivi  juris ; 
I  do  not  mean  to  say  an  unjust  one.  His  Lordship  observed 
that  it  did  not  appear  that  Johnson  v.  Slieddon  f  was  the  case  of 
a  valued  policy.) 

Abbott  in  reply  relied  on  the  general  and  more  certain  con- 
venience of  the  rule  laid  down  in  Lems  v.  Rucker.  And  he  also 
referred  to  Dkk  v.  AUen  at  Guildhall  after  Mich.  T.  1785,1 
where  in  an  action  upon  a  policy  of  insurance  to  recover  an 
average  loss  upon  goods,  Buller,  J.  observed,  that  whether  the 
goods  arrived  at  a  good  or  bad  market  was  immaterial ;  for  the 
true  way  of  estimating  the  loss  was  to  take  them  at  the  fair 
invoice  price. 

Lord  Ellenborough,  Ch.  J. :  [  646  ] 

As  the  Court  will  have  to  promulgate  a  rule,  which  will  bind 
in  future  in  similar  cases,  it  will  perhaps  be  more  willingly 
acquiesced  in  if  delivered  upon  more  mature  deliberation :  we 
will  therefore  take  further  time  before  we  give  our  opinion.  The 
question  will  be  whether  every  case  be  not  in  effect  the  case  of  a 
valued  policy  so  far  as  it  involves  this  consideration,  and  conse- 
quently within  the  rule  laid  down  in  Lewis  v.  Rucker.  Where 
the  parties  have  put  an  express  valuation  on  the  subject  matter 
of  the  insurance,  that  rule  is  admitted  to  govern;  and  the 
question  is  whether  general  usage  has  not  established  the  invoice 
price  as  the  basis  of  the  value  in  all  other  cases  where  the  policy 
is  open.  Some  rule  there  must  be,  and  I  rather  think  that  the 
one  laid  down  in  Lewis  v.  Rucker  was  adopted  as  being  upon  the 
whole  the  most  convenient  in  all  cases. 

The  case  stood  over  for  further  consideration  till  this  Term, 
when  his  Lordship  delivered  the  opinion  of  the  Court : 

It  is  admitted  that  the  assured  is  entitled  to  an  indemnity, 

t  6  B.  B.  516  (2  East,  581).  The  JUnfcd  Exchange  Assurance  Com- 

X  Bark,  139,  6th  edit.    Mr.  Park  pany^  at  Ghiildhall,  after  Trin.  Term, 

now  obeenred  that  that  was  the  case  1747,  before  Lord  Ch.  J.  Lee.    lb. 

of  an  open  policy.    And  see  Tuite  t.  138. 
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UsBKB       and  no  more;  bat  by  what  standard  of  value  the  indemnity 
KoBLB.      sought  should  be  regulated  is  the  question.    In  the  case  of  a 
valued  policy,  the  valuation  in  the  policy  is  the  agreed  standard : 
in  case  of  an  open  policy,  the  invoice  price  at  the  loading  port, 
including  premiums  of  insurance  and  commission,  is,  for  all 
purposes  of  either  total  or  average  loss,  the  usual  standard  of 
calculation  resorted  to  for  the  purpose  of  ascertaining  this  value. 
The  selling  or  market  price  at  the  port  of  delivery  cannot  be 
alone  the  standard;   as  that  does  not  include  premiums  of 
insurance  and  commission,  which  must  be  brought  into  the 
[  ^0^7  ]      account,  in  order  to  constitute  an  indemnity  to  an  *owner  of 
goods  who  has  increased  the  original  amount  and  value  of  his 
risk  by  the  very  act  of  insuring.    The  proportion  of  loss  is 
necessarily  calculated   through  another  medium,  namely,  by 
comparing  the  selling  price  of  the  sound  commodity  with  the 
damaged  part  of  the  same  commodity  at  the  port  of  delivery. 
The  difference  between  these  two  subjects  of  comparison  affords 
the  proportion  of  loss  in  any  given  case ;  t.e.,  it  gives  the  aliquot 
part  of  the  original  value,  which  may  be  considered  as  destroyed 
by  the  perils  insured  against,  and  for  which  the  assured  is 
entitled  to  be  recompensed.    When  this  is  ascertained,  it  only 
remains  to  apply  this  liquidated  proportion  of    loss    to   the 
standard  by  which  the  value  is  calculated,  i.e.,  to  the  invoice 
price,  being  itself  calculated  as  before  stated ;  and  you  then  get 
the  1-half,  the  l-4th,  or  l-8th  of  the  loss  to  be  made  good  in 
terms  of  money.    This  rule  of  calculation  is  generally  favourable 
to  the  underwriter,  as  the  invoice  price  is  less  in  most  cases  than 
the  price  at  the  port  of  delivery :  but  the  assured  may  obviate 
this  inconvenience  by  making  his  policy  a  valued  one ;  or  by 
stipulating  that,  in  case  of  loss,  the  loss  shall  be  estimated 
according  to  the  value  of  like  goods  at  the  port  of  delivery.    In 
the  absence  of  any  express  contract  on  the  subject,  the  general 
usage  of  the  assured  and  underwriters  suppliea  the  defect  of 
stipulation,  and  adopts  the  invoice  value,  with  the  additions  I 
have  mentioned,  as  the  standard  of  value  for  this  purpose.    In 
this  case,  after  receiving  the  money  paid  by  the  West  India 
Dock  Company,  the  assured  is  left  short  of  his  full  reimburse- 
ment (even  on  the  defendant's  own  calculation)  by  the  premiums 
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of  insurance  at  15  guineas  per  cent,  commission,  and  extra  costs       cshbb 
of  suit,  for  which  no  allowance  was  made  by  the  West  India       Noble. 
Dock  Company  :   so  *that  quacunque  via  data,  the  71.  per  cent.      [  *648  ] 
paid  into  Court  is  too  Httle.    The   consequence  is  that  the 
verdict  must  stand,  subject  to  the  reference  of  account  to  an 
arbitrator,  as  agreed  by  the  case. 


LIVIE  V.  JANSON.t  imo. 

(12  East,  648—656.)  ^!^' 

An  American  ship  insured  from  New  York  to  London,  warranted  free  [  648  ] 
from  American  condemnation,  having,  for  the  purpose  of  eluding  her 
national  embargo,  slipped  away  in  the  night,  was  by  force  of  the  ice, 
wind,  and  tide  driven  on  shore,  where  she  sustained  only  partial  dam 
age,  but  was  seized  the  next  day,  and  afterwards,  with  great  difficulty 
and  expense,  got  off  and  finally  condemned  by  the  American  Govern- 
ment for  breach  of  the  embargo :  held  that  as  there  was  ultimately  a 
total  loss  by  a  peril  excepted  out  of  the  policy,  the  assured  could  neither 
recover  for  a  total  loss,  nor  for  any  previous  partial  loss  arising  from 
the  stranding,  &c.  which  in  the  event  became  wholly  immaterial  to  the 
assored :  alitor,  in  case  of  actual  disbursements  made  for  repair  of  damage 
occasioned  by  sea  perils  before  the  total  loss ;  which  appear  to  be  covered 
by  the  general  authority  given  to  the  assured  to  *'  labour  and  travail, 
&c.  for  the  defence,  safeguard,  and  recovery  of  the  property  insured." 

This  was  an  action  upon  a  valued  I  policy  of  assurance,  lost 
or  not  lost,  upon  the  ship  Liberty,  with  or  without  papers  and 
clearances,  at  and  from  New  York  to  London ;  the  adventure  to 
begin  at  New  York  on  the  28rd  December,  1808,  for  a  premium 
of  18  guineas  per  cent. ;  and  the  insurance  was  declared  to  be  on 
ship  and  cargo  warranted  free  from  American  condemnation. 
The  declaration  contained  the  usual  averments,  and  alleged  the 
interest  to  be  in  B.  Byles,  and  the  loss  by  perils  of  the  seas.  At 
the  trial  before  Lord  EUenborough,  Gh.  J.  at  the  sittings  after 

t  This  case  has  been  questioned  Willes,  J.294,32L.J.C.P.170,8L. 
upon  the  point  whether  the  facts  T.  70d.  But  the  case  is  always  treated, 
mi^bt  not  have  been  considered  as  and  has  been  followed  as  an  author- 
showing  a  total  loss  by  perils  of  the  ity  upon  the  principle  of  the  proxi- 


and  whether  at  all  events  there  mate  cause  beiog  the  criterion.  Con/ 

not  a  distinct  partial  loss  which  v.  Burr  (1881)  8  Q.  B.  D.  315.— R.  C. 
znight  have  been  recoverable.    Hahn         X  It  was  agreed  in  the  course  of 

V.  C^orheii  (1823)  2  Bing.  205,  per  Best,  the  argument  that  this  was  a  valued 

jr.  211 ;  lonidtB  y,Univer9al  Mar,  Iiis,  policy,  but  it  was  not  stated  to  be  so 

<Jh.  (1863)  14  C.  B.  N.  S.  259,  per  in  the  original  case. 

B-B. \Oh.  XI.  L   L 
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LiYiB       last  Hilary  Term,  a  verdict  was  found  for  the  plaintiff  for  2/001., 
JAK80K.      subject  to  the  opinion  of  the  Court  on  the  following  case. 

The  policy  was  subscribed  by  the  defendant  on  the  27th  of 
February,  1809,  and  the  insurance  was  effected  in  consequence 
of  a  letter  of  advice  from  New  York,  that  the  ship  would  sail, 
notwithstanding  an  embargo  then  enforced  by  the  government  of 
America.    Which  letter  was  laid  before  the  underwriters  at  the 
[^649]      time  of  effecting  the  ^policy.    The  usual  premium  from  New 
York  to  London  is  8  guineas.    The  ship  being  the  property  of 
B.  Byles  was  in  safety  in  the  North  Biver  at  New  York  on  the 
28rd  of  December,  1808,  loaded  with  a  valuable  cargo  on  his 
account,  destined  for  London,  and  waiting  an  opportunity  of 
eluding  the  embargo.    For  this  purpose  she  sailed  with  a  pilot 
on  board  between  7  and  8  o'clock  in  the  night  ol  the  15th 
January,  1809 ;  and  in  passing  from  New  York  to  Governor's 
Island,  towards  the  Jersey  shore,  being  the  proper  course  of  her 
voyage,  a  large  body  of  ice,  brought  down  the  river  by  the  tide 
and  wind,  drove  against  the  ship  with  considerable  force,  and 
carried  her  ashore  among  some  rocks  on  Governor's  Island. 
Every  exertion  was  made  by  the  master  and  crew  to  get  the  ship 
off,  but  without  effect.    It  was  found  that  a  large  hole  was  made 
in  her  side  by  the  ice,  and  another  in  her  bottom  by  the  rocks. 
In  consequence  of  this,  the  water  rose  four  feet  in  the  hold,  and 
the  ship  fell  down  on  her  side  as  the  tide  left  her.    In  this  state 
the  master  and  part  of  the  crew  left  the  ship  at  11  o'clock  at 
night  in  one  of  the  boats :  the  mate  and  the  remaining  part  of 
the  crew  continued  on  board  till  five  in  the  morning,  and  then 
left  her  in  the  long-boat,  in  the  condition  above  described.     On 
the  same  morning  about  6  o'clock,  the  officers  of  the  American 
custom-house,  having  discovered  the  ship,  proceeded   to  seize 
her  ;  and  the  ship  and  cargo  were  finally  condemned  for  breach 
of  the  embargo.    The  cargo  sustained  damage  exceeding  5L  per 
cent,  by  the  accident,  and  the  ship  and  tackle  sustained  damage 
exceeding  8/.  per  cent.    A  great  number  of  persons  were  employed 
by  the  American  Government  to  take  out  the  cargo  and  to  weigh 
lip  the  ship ;  which  was  effected  by  great  exertions  in  the  course 
of  six  weeks.    If  the  plaintiff  were  not  entitled  to  recover,  the 
£  ♦650  ]       *  verdict  was  to  be  set  aside,  and  a  nonsuit  entered  ;   if  he  were 
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entitled  to  recover  as  for  a  total  loss,  the  verdict  was  to  stand :       Livie 
if  for  an  average  loss,  the  parties  agreed  to  settle  the  amount  by      jakson. 
reference. 

Scarlett^  for  the  plaintiff,  contended  that  the  seizure  and 
condemnation  by  the  American  Government  were  not  the 
operative  cause  of  the  loss,  but  only  consequences  of  that  loss 
which  had  before  been  occasioned  by  the  perils  of  the  sea,  and 
by  which  a  right  of  action  was  vested  in  the  plaintiff,  to  recover 
the  amount  from  the  underwriter.  The  only  effect  of  the  seizure 
was  to  deprive  the  underwriters  of  their  benefit  of  salvage ;  but 
that  did  not  make  it  cease  to  be  a  total,  or  if  not  a  total,  at  least 
an  average  loss.  And  he  referred  to  Barker  v.  Blakes,^  where 
the  goods  of  a  neutral  were  insured  on  board  a  neutral  ship 
bound  upon  a  lawful  adventure  from  his  own  to  the  enemy's 
country ;  and  the  ship,  being  off  the  enemy's  port,  was  brought 
into  a  British  port  by  a  British  cruizer,  for  the  purpose  of 
search ;  and  after  condemnation  of  the  enemy's  goods  found  on 
board  her,  was  liberated,  together  with  the  neutral  cargo  on 
board.  There,  though  the  detention  and  bringing  into  a  British 
port  for  a  lawful  purpose  by  the  British  cruizer  was  not  a  peril 
for  which  the  underwriter  was  originally  and  directly  liable ;  yet 
as  the  loss  of  the  voyage  was  a  consequence  of  that  peril,  it  was 
held  that  the  assured  might  recover  as  for  a  total  loss,  if  he  gave 
notice  of  abandonment  in  time,  or  for  an  average  loss,  if  his 
notice  were  out  of  time.  Admitting  that  the  intention  of  eluding 
the  embargo  increased  the  sea  risks,  because  she  was  to  sail  in 
the  night,  and  without  waiting  for  the  best  wind,  and  without 
the  choice  of  putting  back  *or  the  chance  of  salvage,  in  case  of  \  *6:>i  3 
an  accident  in  getting  to  sea  ;  yet  all  these  additional  risks  were 
compensated  to  the  underwriter  by  the  increase  of  the  premium. 
The  ship,  it  appears,  was  a  complete  wreck  at  the  time  of  the 
seizure,  for  with  all  the  assistance  which  the  American  Govern- 
ment could  command,  it  was  six  weeks  before  she  could  be 
weighed  up,  and  that  at  an  expense  which  probably  no  in- 
dividuals would  have  incurred.  If  both  these  parties  had  been 
upon  the  spot,  and  the  assured  had  abandoned  immediately,  it 

t  9  K.  R.  558  (9  East,  283). 
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LiYiE       cannot  be  dispated  but  that  the  subsequent  seizure  would  not 

Jakbox.      bave  altered  the  case ;  then  the  want  of  notice  at  the  time  ought 

not  to  put  him  in  a  worse  condition ;  at  least  it  ought  not  to 

deprive  him  of  the  benefit  of  a  partial  loss,  the  value  of  which 

may  be  estimated  before  the  seizure  took  place. 

Bamewallf  contra,  insisted  that  this  was  the  case  of  a  total 
loss,  not  by  the  perils  of  the  sea,  but  by  the  seizure  of  the 
American  Government ;  which  peril  is  excepted  out  of  the  policy, 
and  therefore  that  the  assured  was  not  entitled  to  recover  at  all, 
either  as  for  a  total  or  partial  loss.    He  referred  to  Green  v. 
Elm»lie  f  as  in  point  against  a  total  loss  by  the  perils  of  the  sea : 
for  there  the  ship,  insured  against  capture  only,  was  driven  by  a 
gale  of  wind  on  the  enemy's  coast,  and  there  captured ;  which 
was  contended  to  be  a  loss  by  the  perils  of  the  sea  and  not  by 
capture :  but  Lord  Kenton,  Ch.  J.  held  it  was  clearly  a  loss  by 
capture ;  for  had  the  ship  been  driven  on  any  other  coast  than 
that  of  an  enemy,  she  would  have  been  safe.    Neither  can  the 
plaintiff  recover  as  for  a  partial  loss ;  for  the  loss  in  its  nature  is 
[  *«52  ]      total,  though  not  by  a  peril  insured  ^against.    The  assured  has 
not  in  fact  and  in  the  event  been  damnified  by  the  perils  of  the 
sea  ;  for  the  goods  in  whatever  degree  damaged  have  been  lost  to 
him  altogether  by  an  event  against  which  he  was  not  insured : 
the  previous  damage  therefore  became  wholly  unimportant  to 
him:  the  partial  loss,  if  any,  was  in  truth  sustained  by  the 
American  Government,  and  not  by  the  assured.    The  case  of 
Shatve  v.  Feltonl  shews  that  the  previous  state  of  the  thing 
insured  signifies  nothing  if  at  last  there  happen  a  total  loss  of  it 
by  an  event  insured  against. 

(Batley,  J.  observed  that  that  was  the  case  of  a  valued  policy : 
UanicuWZ  answered  that  this  was  in  fact  the  same,  though  it  were 
not  so  stated  in  the  case ;  and  Scarlett  admitted  that  it  was  bo.) 

All  that  an  underwriter  engages  to  do  is  to  put  the  assured  in 
the  same  state  at  the  end  of  the  voyage  as  he  would  have  been  in 
if  the  particular  peril  insured  against,  by  which  the  loss  is 
immediately  occasioned,  had  not  happened.    Now  here  as   the 

t  3  B.  B.  693  (1  Peake,  278).  }  6  B.  B.  394  (2  East,  109). 
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whole  was  ultimately  seised  and  condemned  by  the  American       Livib 
Government,  it  is  precisely  the  same  to  the  assured  as  if  the      jasisox. 
previous  stranding  had  never  happened.    Though  in  Godsal  v. 
Boldero  t  there  was  a  certain  loss  to  the  assured,  yet  as  that  loss 
was  done  away  (in  that  instance  by  a  collateral  compensation)  at 
the  time  of  the  action  brought,  the  plaintiff  could  not  recover. 

Lord  Ellenbobough,  Ch.  J. : 

As  there  is  some  novelty  in  the  point,  we  will  look  further 
into  it :  though  as  it  appears  to  me  this  case  falls  within  the 
general  principal,  that,  causa  proxima  et  non  remota  spectatur. 
It  therefore  seems  to  me  useless  to  be  seeking  about  for  odds  and 
ends  of  previous  partial  losses  which  might  have  happened  *to  a  [  *653  l 
ship  in  the  course  of  her  voyage,  when  at  last  there  was  one 
overwhelming  cause  of  loss  which  swallowed  up  the  whole 
subject-matter.  At  present  I  own  the  case  appears  to  me  to  be 
neither  an  average  nor  a  total  loss  within  the  terms  of  the 
policy.    But  we  will  consider  further  of  it. 

The  case  stood  over  till  the  end  of  the  Term,  when  his 
Lordship  delivered  the  judgment  of  the  Court  upon  it : 

This  was  an  action  on  a  policy  on  ship  and  goods,  warranted 
free  from  American  condemnation.  The  ship  and  goods  were 
damaged  by  the  perils  of  the  seas,  and  were  afterwards  seized  by 
the  American  Government,  and  condemned  :  and  the  question  is 
whether  the  total  loss  by  subsequent  seizure  and  condemnation 
takes  away  from  the  assured  the  right  to  recover  in  respect  to 
the  previous  partial  loss  by  sea-damage  ?  And  upon  considera- 
tion, we  think  that  it  does.  It  is  to  be  recollected  that  nothing 
is  properly  imputable  to  the  sea-damage  but  the  deterioration  of 
the  ship  and  cargo ;  for  though  such  sea-damage  might  stop  the 
progress  of  the  voyage,  and  so  bring  the  ship  and  cargo  within 
the  reach  and  effect  of  some  other  distinct  peril  which  they 
might  otherwise  have  escaped,  yet  the  substantive  loss  by  that 
latter  peril  is  imputable  to  such  latter  peril  only,  not  to  the  pre- 
vious sea-damage.  If  for  instance  a  ship  meet  with  sea-damage, 
which  checks  her  rate  of  sailing,  so  that  she  is  taken  by  an 

t  9  East,  72. 
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LrviB       enemy  from  whom  she  would  otherwise  have  escaped ;  though  she 
Jaubok.      would  have  arrived  safe  but  for  the  sea-damage,  the  loss  is  to  be 
ascribed  to  the  capture,  not  to  the  sea-damage :  and  this  upon 
the  principle  that  cavsa  prozima  non  remota  spectatur.    The  case 
[  ^654  ]      of  Green  v.  Elmsliey  *which  was  cited  in  the  argument,  proceeds 
upon    a  similar  principle:    there,  the    ship  would  not  have 
been  captured,  had  she  not  been  driven  by  stress  of  weather 
upon  the  enemy's  coast;  and  yet  the  loss  was  held  imput- 
able to  the  capture  and  not  to  the  perils  of  the  seas,  which 
had  driven  the   vessel  within  the    influence  of  the  peril  of 
capture.    Considering  the  deterioration  of  the  ship  and  cargo 
then  as  the  extent  of  what  is  referable  to  the  head  of  sea- 
damage,  we  think  we  may  lay  it  down  as  a  rule,  that  where  the 
property  deteriorated  is  afterwards  totally  lost  to  the  assured, 
and  the  previous  deterioration  becomes  ultimately  a  matter  of 
perfect  indifference  to  his  interests,  he  cannot  make  it  the  ground 
of  a  claim  upon  the  underwriters.    The  object  of  a  poUcy  is 
indemnity  to  the  assured;   and  he  can  have  no  claim  to  in- 
demnity where  there  is  ultimately  no  damage  to  him  from  any 
peril  insured  against.    If  the  property,  whether  damaged  or  un- 
damaged, would  have  been  equally  taken  away  from  him,  and 
the  whole  loss  would  have  fallen  upon  him  had  the  property 
been  ever  so  entire,  how  can  he  be  said  to  have  been  injured  by 
its  having  been  antecedently  damaged  ?    To  put  another  instance 
to  the  same  effect :  supposing  ship  and  cargo  to  be  damaged  in 
the  early  part  of  a  voyage  by  the  ordinary  sea  perils,  and  after- 
wards wholly  destroyed  by  fire  before  the  voyage  is  finished ;  of 
what  consequence  to  the  owner  is  the  damage  which  may  have 
occurred  from  one  or  several  successive  causes  of  injury  before 
the  fire?    And  if  the  property,  whether  undamaged  or  not, 
would  have  been  equally  annihilated;  is  not  its  previous  de- 
terioration rendered  wholly  immaterial  ?    The  object  of  insurance 
is  that  the  thing  insured  shall  arrive  safe  at  the  place  of  destina- 
tion, and  that  if  it  do  not  arrive  at  all,  in  consequence  of  any  of 
[  •655  ]      the  perils  insured,  the  assured  ♦shall  recover  as  for  a  total  loss : 
and  that  if  it  arrive  damaged,  a  proportionable  compensation 
shall  be  paid  for  the  damage ;  because  in  that  case  the  proprietor 
receives  the  thing  pro  tanto  in  a  worse  condition  than  he  ought 
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to  have  done :  but  of  ^hat  consequence  to  him  is  the  inter-       Livib 
mediate  condition  of  the  thing,  if  he  be  never  to  receive  it  again  ?      j^nbok. 
If,  before  the  completion  of  the  voyage,  it  be,  as  to  him  and  his 
interests,  in  a  state  of  utter  annihilation,  what  is  it  to  him 
whether  it  had  been  damaged  or  not  in  an  anterior  part  of  the 
voyage,  before  it  became  annihilated  ?    It  was  truly  said  in  the 
coarse  of  the  argument  that  the  American  Government  were  the 
only  persons  in  this  case  who  were  prejudiced  by  the  deteriorated 
state  of  the  ship  and  cargo :  they  obtained  it  in  a  less  valuable 
condition  on  that  account  than  it  would  otherwise  have  been  to 
them  :  but  that  is  their  loss,  not  that  of  the  plaintiffs.    There 
may  be  cases  in  which,  though  a  prior  damage  be  followed  by  a 
total  loss,  the  assured  may  nevertheless  have  rights  or  claims  in 
respect  of  that  prior  loss,  which  may  not  be  extinguished  by  the 
subsequent  total  loss.    Actual  disbursements  for  repairs  in  fact 
made,  in  consequence  of  injuries  by  perils  of  the  seas  prior  to  the 
happening  of  the  total  loss,  are  of  this  description;  unless 
indeed  they  are  more  properly  to  be  considered  as  covered  by 
that  authority,  with  which  the  assured  is  generally  invested  by 
the  policy,  of  '^  suing,  labouring,  and  travailing,  &c.  for,  in,  and 
aboat  the  defence,  safeguard,  and  recovery  of  the   property 
insured : "  in  which  case  the  amount  of  such  disbursements 
might  more  properly  be  recovered  as  money  paid  for  the  under- 
writers under  the  direction  and  allowance  of  this  provision  of 
the  policy,  than  as  a  substantive  average  loss  to  be  added  cumu- 
latively to  the  total  loss  which  is  afterwards  ^incurred  in  conse-      [  *6&6  ] 
quence  of  the  sea-risks.    In  the  present  case,  as  the  immediately 
operating  cause  of  total  loss  was  one  from  which  and  its  conse- 
quences the  defendant   is  by  express  provision  in  the  policy 
exempted ;  and  as  the  other  antecedent  causes  of  injury  never 
produced  any  pecuniary  loss  to  the  plaintiff ;  and  as  there  never 
existed  a  period  of  time,  prior  to  the  total  loss,  in  which  the 
assured  could  have  practically  called  on  the  underwriters  for  an 
indemnity  against  the  temporary  and  partial  injury  sustained  by 
the  property  insured  ;  we  are  of  opinion  that  such  prior  partial 
injury  forms  in  this  case  no  claim  upon  the  underwriters  of  this 
policy ;  and  consequently  that  the  postea  must  be  delivered  to 
the  defendanL 
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1809.  EMMEESON  v.   HEELIS. 

Jnne  a  (2  Taunt.  38—48.) 

-       ^  A  sale  of  growing  turnips,  no  time  being  stipulated  for  their  removal. 

^      ^  and  the  degree  of  their  maturity  not  being  positively  found,  is  a  sale 

of  an  interest  in  land,  within  29  Car.  11.  c.  3,  s.  4,  and  must  be  in 

writing.f 
An  auctioneer  is  an  agent  lawfully  authorized  by  the  buyer  to  sign  a 

contract  for  him. 

Whether  it  be  for  purchase  of  an  interest  in  land. 

Or  of  goods. 

His  authority  is  given  by  the  buyer  bidding  aloud. 

If  an  interest  in  land  be  of  the  value  of  20^.  an  agreement  for  it 
requires  an  agreement  stamp. 

If  on  a  sale  by  auction  the  same  person  is  declared  the  highest  bidder 
for  several  lots,  a  distinct  contract  arises  for  each  lot ;  and  although  all 
the  lots  together  amoimt  to  a  greater  value  than  20^  no  stamp  is  re- 
quired if  the  lots  were  separately  of  less  value  than  20?. 

This  was  an  action  of  assompsit  for  not  carrying  off  from  the 
plaintiff's  land  certain  lots,  to  wit,  27  different  lots  of  turnips, 
alleged  to  have  been  bought  by  the  defendant  of  the  plaintiff, 
and  for  not  bringing  back  and  laying  upon  the  land  a  certain 
quantity  of  manure :  the  declaration  also  contained  a  count  for 
turnips  bargained  and  sold,  and  the  common  money-counts. 
The  defendant  pleaded  the  general  issue.  Upon  the  trial  at  the 
Westmoreland  Spring  Assizes,  1808,  a  verdict  was  taken  for  the 
plaintiff  for  the  amount  of  the  damages  stated  in  the  declaration, 
subject  to  a  reference  as  to  the  amount  of  the  plaintiffs  demand^ 
for  which  sum  only  a  verdict  was  to  be  entered,  and  also  as  to 
the  fact  whether  one  Moss,  who  attended  at  an  auction  on  behalf 
of  the  defendant,  and  there  purchased  the  turnips  for  him,  had 
been  duly  authorized  by  the  defendant  to  act  as  his  agent  on 
that  occasion.  Upon  both  these  points  the  arbitrator  after- 
wards duly  made  his  award,  thereby  fixing  the  amount  of  the 
plaintiffs  damages  at  462.  6«.y  and  declaring  that  Moss,  a  servant 

t  Compare  upon  this  point  Parker  v.  Skinilafid,  10  B.  E.  521  (11  East,  362), 
and  see  note  there. — B.  C. 
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in  husbandry,  retained  and  employed  by  the  defendant,  was    Euuersok 
duly  authorized  by  the  defendant  to  attend  as  his  agent  at  the      heelis. 
sale.     The  verdict  was  also  made  subject  to  the  opinion  of  the 
Court  of  Common  Pleas  upon  the  following  case. 

The  plaintiff  put  up  to  sale  by  public  auction,  on  the  25th  of 
Sept.  1806,  a  crop  of  turnips,  then  growing  upon  his  land,  in 
separate  lots,  and  under  certain  conditions  of  sale.  The 
defendant,  by  his  agent  Anthony  Moss,  his  farming  servant, 
attended  at  the  sale,  and  being  the  ^highest  bidder  for  27  [  *39  ] 
different  lots,  containing  in  the  whole  108  stichest  or  furrows, 
was  declared  to  be  the  purchaser  thereof ;  and  the  name  of  each 
purchaser,  and,  amongst  others,  of  the  defendant  was  written  in 
the  third  column  of  the  sale  bill  by  the  auctioneer,  opposite  to 
each  particular  lot  for  which  the  other  purchasers  and  the 
defendant  were  respectively  declared  the  highest  bidders,  in  the 
order  in  which  the  same  were  respectively  knocked  down.  The 
defendant  was  not  present  at  the  auction;  neither  did  he,  or 
Mo88,  sign  any  agreement  in  writing,  nor  did  the  auctioneer, 
otherwise  than  as  is  before  stated,  by  putting  down  the  names  of 
the  different  purchasers,  amongst  whom  was  Moss  for  the 
defendant.  The  lots  were  not  purchased  by  the  defendant's 
agent  in  succession,  but  other  purchasers  purchased  several 
intermediate  lots.  No  single  lot  was  knocked  down  to  the 
defendant  at  a  larger  sum  than  11.  11«.,  although  the  amount  of 
the  27  lots  was  89Z.  Is.  The  following  was  the  form  of  the  bill 
of  sale  prepared  by  the  auctioneer,  and  by  which  the  turnips 
were  sold.    It  was  divided  into  five  columns. 

A  bill  of  sale  of  turnips,  by  stiches,  the  property  of  George 
Emmerson  at  Kirby,  in  the  parish  of  Bongate,  in  the  county 
of  Westmoreland,  that  were  sold  the  25th  of  September, 
1806,  by  John  Wright,  auctioneer.  Time  for  payment  till 
the  1st  day  of  January,  1807,  on  giving  satisfactory  security 
before  they  depart  the  sale,  or  when  demanded.  Every  four 
stiches,  one  cart  load  of  manure. 

t  2nxo<.    The  turnips  were  raised  the  ridges  for  a  horse-hoe  to  pass  and 

in  the  drill  husbandry,  a  single  row  earth  them  up :  each  of  these  ridges 

being  sown  along  the  summit  of  atwo*  was  called  a  stich.    [The  Greek  deri- 

taxTow  ridge,  with  intervals  between  vation  is  of  course  incredible. — F.P.] 
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EXXEKSOK  1.  I  2.  8. 


1. 

2.       1 

No.ofStiohes.   No.ofLota 

4. 

1. 

Heelis.       Xo.of Stiohes.   Xo.ofLot&     Purchasers'  Names. 

Edw.  Heelis. 


4.         ]       5. 

Articles  Sold.  I     Frioe. 
Lot  1.  il  7«. 


[  <o  ]  The  bill  of  sale  was  proposed  at  the  trial,  as  evidence  of  the 

contracts  of  sale  of  the  27  lots,  but  it  was  not  proved :  there  was 
no  stamp  on  it,  but  it  did  not  in  any  manner  appear  that  there 
was  any  fraad  or  intention  to  elude  the  Stamp  Act  in  setting 
down  each  lot  separately.  The  question  for  the  opinion  of  the 
Court  was,  whether  the  verdict  should  stand,  or  a  nonsuit  be 
entered. 

LenSf  Serjt.  for  the  plaintiff,  stated  that  there  were  in  this 
case  three  questions:  1.  Whether,  the  several  lots  of  turnips 
being  sold  by  auction,  and  being  bought  by  several  persons,  all 
the  lots  bought  by  one  person  were  comprehended  in  one 
contract,  or  in  several  contracts;  2.  Whether  the  sale  of  the 
turnips  growing  conveyed  an  interest  in  land :  or,  8.  Whether 
the  turnips  growing  were  goods  to  be  bargained  and  sold. 

[These  points  were  argued  accordingly ;  and  the  Court  took 
time  for  consideration.] 

[  46  ]  On  a  following  day  in  the  same  Term,  the  Court  observed, 

that  the  Statute  of  Frauds  did  not  require  that  the  agent  for  the 

f  *^7]  buyer  should  be  authorized  by  writing;  *and  in  the  case  of 
Coles  V.  Trecothicky\  and  numerous  other  equity  cases,  a  written 
authority  had  been  held  unnecessary,  although  the  contrary  had 
been  once  ruled  ;  if  the  defendant  had  subscribed  his  own  name 
in  the  third  column  opposite  to  each  lot  as  it  was  knocked  down 
to  him,  no  doubt  the  contract  would  have  been  good,  or  if  he  had 
expressly  said  to  the  auctioneer,  put  down  my  name. 

Maksfield,  Ch.  J.  in  this  Term  delivered  the  opinion  of  the 
Court: 

He  observed  that  some  curious  points  had  been  agitated  in 
this  case,  and  recapitulated  the  facts.  The  questions  are, 
whether  the  contract  should  be  in  writing,  as  being  for  a  sale  of 

t  7  E.  R.  167  (9  Ves.  234). 
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goods  amounting  to  102.  There  is  no  ground  for  that  objection,  Emxebbon 
for  the  contract  for  each  stich  was  a  separate  sale :  for  the  same  heelis. 
reason  no  stamp  is  necessary,  because  no  one  lot  was  worth  20^ 
The  third  question  is,  whether  it  was  an  interest  in  land,  and  if 
80,  whether  a  signing  by  the  auctioneer  is  a  signing  by  an  agent 
for  the  purchaser:  this  depends  on  the  4th  section  of  the 
statute,  for  this  is  an  agreement  to  purchase.  The  words  of  the 
statute  are,  ''that  no  action  shall  be  brought  to  charge  any 
person  upon  any  contract  or  sale  of  lands,  tenements,  or  here- 
ditaments, or  any  interest  in  or  concerning  them,'*  unless  the 
agreement,  or  some  note  or  memorandum  thereof,  shall  be  in 
writing,  and  signed  by  the  party  to  be  charged  therewith,  or 
some  other  person  thereunto  by  him  lawfully  authorized.  Now 
as  to  this  being  an  interest  in  land,  we  do  not  see  how  it  can  be 
distinguished  from  the  case  of  hops  decided  in  this  Court :  and 
if  the  auctioneer  is  an  agent  for  the  purchaser,  then  the  Statute 
of  Frauds  is  satisfied,  because  the  memorandum  in  writing  is 
signed  by  an  agent  for  the  party  to  be  charged.  Now  this 
memorandum  is  more  particular  than  most  memorandums  of 
*sale  are ;  and  upon  it  the  auctioneer  writes  down  the  [  *^8  ] 
purchaser's  name.  By  what  authority  does  he  write  down  the 
purchaser's  name  ?  By  the  authority  of  the  purchaser.  These 
persons  bid,  and  announce  their  biddings,  loudly  and  par- 
ticularly enough  to  be  heard  by  the  auctioneer.  For  what 
purpose  do  they  do  this  ?  That  he  may  write  down  their  names 
opposite  to  the  lots;  therefore  he  writes  the  name  by  the 
authority  of  the  purchaser,  and  he  is  an  agent  for  the 
purchaser :  and  it  does  seem,  therefore,  that  this  is  a  contract 
signed  by  an  agent  for  the  purchaser,  and  consequently  is  bind- 
ing; and  judgment  must  be  entered  for  the  plaintiff. t 

t  Note. — ^It  was  not  mooted  on  the     defendant,  could  delegate  Ids  autho- 
part  of  the  defendant,  whether  Moss,      rity  to  the  auctioneer, 
being  himself  only  an  agent  for  the 
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1809.       BAETON  V.  HANSON,   BTOCKWELL,  WILLIAMS, 
'^—'  SIMCOCK,  AND  TIBBS.t 

[  49  1  (2  Taunt.  49—51.) 

If  serend  peraons  hone  with  hones  their  sevenl  property,  the  eereFal 
stages  of  a  coach,  in  the  general  profits  of  which  they  are  partnen,  they 
are  not  all  jointly  liable  for  goods  famished  to  one  partner  for  the  use 
of  the  horses  drawing  the  coach  along  his  part  of  the  road. 

This  was  an  action  brought  to  recover  the  price  of  some  hay 
and  com,  which  appeared  by  the  evidence  given  upon  the  trial, 
at  the  Lent  Assizes,  1809,  for  the  county  of  Kent,  before 
[  *50  ]  Macdonald,  C.  B.  to  have  been  ^furnished  by  the  plaintiff  under 
the  following  circumstances.  The  defendants  between  them 
were  generally  concerned  as  proprietors  of  a  stage  coach,  run- 
ning from  Hastings  to  London.  They  divided  the  road  between 
themselves  into  different  quarters ;  and  the  separate  proprietors 
were  severally  the  owners  of  the  horses  which  drew  the  coach 
through  their  respective  districts,  and  of  the  harness ;  and 
severally  provided  their  stabling,  food,  and  horsekeepers  in  those 
districts.  The  defendants  Hanson  and  Tibbs,  were  the  pro- 
prietors of  the  horses  which  drew  the  coach  in  the  Lamberhurst 
quarter.  Hanson  occupied  a  stable  at  Lamberhurst,  of  which 
the  plaintiff  was  the  owner,  and  a  farm,  on  which  the  horses 
were  employed  in  husbandry  business  at  times  when  they  were 
not  drawing  the  coach.  None  of  the  other  partners  had  any 
property  in  these  horses,  or  contributed  to  furnish  them  with 
com  or  hay.  The  goods  in  question  were  delivered  for  the  use 
of  these  horses  at  the  stable  at  Lamberhurst,  and  the  plaintiff 
had  received  part  of  the  price  by  a  bill  which  he  drew  on  Hanson 
and  Tibbs  solely.  It  was  also  proved,  that  Hanson  being 
unsuccessful,  the  plaintiff  expressed  his  fears  that  he  should  not 
get  paid  the  residue.  The  defendants  proposed  to  prove  that  it 
was  notorious  on  the  road  that  the  separate  defendants  horsed 
the  separate  stages,  and  that  the  tradesmen  along  the  road  gave 
credit  to  the  defendants  separately  for  whatever  goods  they 
furnished.  But  the  Judge  held  that  evidence  of  these  facts  was 
not  admissible.    The  profits  arising  from  the  coach  were  divided 

t  l^il^n  v.  Whitehead  (1842)  10  M.  &  W.  503,  12  L.  J.  Ex.  43. 
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among  the  defendants  in  proportion  to  the  namber  of  miles 
which  they  respectively  drew  it.  Best,  Serjt.  for  the  defendants 
contended,  on  the  authorities  of  Savile  v.  Robertson,  4  T.  E.  720, 
and  Coope  v.  Eyre,  1  H.  Bl.  87,  t  that  the  defendants  were  not 
all  jointly  liable,  and  that  the  plaintiff,  therefore,  must  be 
nonsuited ;  but  the  Judge  left  it  to  the  jury  to  decide,  whether 
the  plaintiff  gave  ^credit  to  Hanson  and  Tibbs  only,  or  to  the 
whole  concern,  for  that  the  particular  arrangement  made 
between  the  partners  might  not  be  notorious  to  all  the  world ; 
find  since  all  the  parties  proportionably  shared  the  general 
profits  of  the  business,  all  might  be  liable  to  pay  for  the  goods 
furnished  for  the  purpose  of  producing  that  profit ;  and  it  was 
more  probable  that  the  plaintiff  should  be  willing  to  give  credit 
to  the  whole  concern,  than  to  a  particular  individual.  The  jury 
found  a  verdict  for  the  plaintiff. 

Lensy  Serjt.  now  shewed  cause  against  the  rule  which  Best 
had  in  the  last  Term  obtained,  for  setting  aside  the  verdict,  and 
entering  a  nonsuit,  or  having  a  new  trial.  This  mode  of  sub- 
dividing the  work  of  a  coach  on  a  long  road  is  very  common :  the 
partners  agree  among  themselves  who  shall  horse  particular 
stages,  and  they  often  shift  them ;  but  the  effect,  as  relating  to 
others,  is  not  such  but  that  the  persons  who  supply  goods  supply 
them  to  the  whole  concern ;  and  the  entire  partnership,  which 
liAS  the  benefit  of  them  upon  every  adjustment  of  the  partnership 
iiccount,  pays  for  them  as  part  of  their  general  outgoings.  And 
this,  he  suggested,  was  the  mode  of  conducting  the  business 
between  these  partners. 

The  Court,  without  hearing  Best,  were  clear  that  the  evidence, 
as  stated,  left  no  ground  for  this  supposition.  The  utmost  that 
could  be  said  upon  it  in  favour  of  the  plaintiff  was,  that  he  let 
the  horses  to  the  concern  for  this  stage;  but  if  his  argument  was 
founded  on  the  ultimate  mode  of  making  up  the  accounts 
between  the  partners,  he  could  at  present  proceed  no  further :  for 
that  fact  did  not  appear. 

Rule  absolute  for  a  new  trial. 


Babtok 

V, 

Hansok 
and  Others. 


[•31] 


t  2  B.  E.  706. 
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1800.  ANONYMOUS. 

•'^l*-  (2  Taunt.  61—62.) 

r  gj^  1  The  Court  will  not  compel  Becurity  for  ooats  on  tlie  ground  that  thtt 

plaintiff  is  a  bankrupt ;  or  in  Newgate.t 

Va  ugha2{,  Serjt.  moved  that  the  plaintiffs  might  give  security 
for  the  costs  in  this  action.  One  of  them  was  a  bankrupt,  the 
[  •C2  J  other  was  a  prisoner  in  Newgate ;  *and  the  affidavit  on  which  he 
moved,  stated  the  deponent's  belief  that  neither  of  them  was 
possessed  of  any  property:  and  the  case  of  Wehh  v.  Wardy 
7  T.  B.  296,  was  cited,  in  which,  being  an  action  brought  by  an 
uncertificated  bankrupt,  the  Court  compelled  his  assignees  to 
give  security  for  the  costs.  In  the  present  case,  if  any  thing 
should  be  recovered  by  the  plaintiff,  it  would  equally  as  in  that 
case  become  the  property  of  the  assignees.  The  plaintiffs 
themselves  also  sued  as  the  assignees  of  a  bankrupt. 

« 

The  CouBT  held,  that  unless  some  express  authority  could  be 
found  to  warrant  such  an  interposition,  they  could  not  grant  the 
rule.  The  presumption  of  the  law  was  in  favour  of  the  inno- 
cence of  the  man  in  prison,  and  the  defendant  might  sue  him 
for  the  costs.  The  accident  of  a  person's  being  in  prison  did  not 
take  away  his  right  to  sue,  were  it  for  ten  thousand  pounds. 

Rule  refused, 

t  Mentioned  as  the  earliest  autho-  483.    Also  followed,  in  effect,  under 

rity  on  the  point,  and  followed  by  R.  S.  C.  of  1883,  in  Rhodes  t.  Dair- 

the  Court  of   Appeal  in   Cowtll  v.  mix  (1886)  16  Q.  B.  D.  548,  55  L.  J* 

Taylor  (C.  A.  1885)  31   Ch.  D.  34,  Q,  B.  134.— E.  C. 
39,  41,  55  L.  J.  Ch.  92,  53  L.  T. 
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HILL,   Clerk,  v.  THE  BISHOP  OF  EXETER,  ED-       isoo. 
WAED  THOMPSON  MAY,  Cleek,  and  RICHARD     "^—^ ^* 
LANGDON,  Clerk.  teo] 

(2  Taunt.  6&— 83.) 

The  release  of  an  adyerse  claim  to  a  litigated  estate,  is  a  good  and 
valuable  consideration  in  a  deed,  to  ayoid  a  former  voluntary  grant,  by 
virtue  of  stat.  27  Eliz.  c.  4. 

Although  the  releasee  was  not'party  to  the  original  suit,  but  came  in 
by  consent,  and  entered  into  an  order  of  reference. 

And  although  he  would  not  have  been  bound  by  the  judgment  in  the 
original  suit. 

And  in  pleading  such  a  release  it  is  not  necessary  to  shew  what  was 
the  value  or  nature  of  the  claim  released. 

A  grant  of  an  advowson,  except  the  next  presentation,  made  during  a 
vacancy,  is  good. 

A.  sdsed  in  fee  of  an  advowson,  except  the  next  presentation,  which 

B.  had  under  the  same  title,  in  consideration  of  natural  love  and  affec- 
tion conveyed  the  advowson  in  fee  to  his  son:  upon  a  vacancy  happening, 

C,  claiming  title  to  the  advowson,  contested  the  next  presentation 
against  B.  in  a  quare  impediL  A.,  B.,  and  0.  entered  into  a  compro- 
mise, upon  the  terms  that  C.  should  release  his  claims  to  A.  and  B. 
according  to  their  respective  interests,  and  that  A.  should  convey  to  C. 
the  then  next  following  presentation,  which  he  did.  Held  that  the 
grant  of  that  presentation  was  a  conveyance  for  a  valuable  considera- 
tion, and  was  paramount  to  the  grant  made  to  the  son  of  A. 

This  was  a  writ  of  quare  impedit  brought  to  establish  the 
plaintiff's  right  to  present  to  the  vacant  vicarage  of  Fremington, 
in  the  county  of  Devon.  The  plaintiff  in  his  declaration  deduced 
his  title  from  Richard  Hawkins  and  Thomazin  his  wife,  who  in 
1660,  in  right  of  Thomazin,  were  seised  in  fee  of  the  advowson, 
and  presented  to  the  vicarage,  then  being  vacant,  J.  CoUibeer 
their  clerk,  (who  was  thereupon  admitted,  instituted,  and 
inducted,)  through  divers  descents  and  mesne  conveyances,  to 
Dorothy  Hawkins,  who  in  1721  intermarried  with  Wm.  Little- 
john.  He  further  stated,  that  the  vicarage  becoming  vacant 
in  1725,  one  John  Hawke  usurping  on  the  right  of  the  said 
William  and  Dorothy,  presented  one  Charles  Hill,  who  was 
admitted,  instituted,  and  inducted  :  that  during  his  incumbency, 
in  Michaelmas  Term,  83  Geo.  II.  a  fine  sur  conusance  de  droit 
come  ceo^  &c.  between  J.  Rogers,  plaintiff,  and  Wm.  and  Dorothy 
Littlejohn,  deforciants,  was  levied  of  the  said  advowson,  to  the 
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Hill        use  of  such  person  or  persons  as  the  said  Dorothy  by  deed  or 
Thb  Bishop  *wiU,  executed  in  the  presence  of  three  witnesses,  should  give, 
and  oth™   devise,  or  grant  the  next  presentation  to,  and  after  the  death 
r  •jQ  j       of  the  person  who  should  be  thereupon  presented,  to  the  use  of 
such  person  in  fee  as  the  said  Dorothy  should  by  deed  or  will, 
similarly  attested,  give,  devise,  or  grant ;  and  in  default  of  such 
gift,   to  the  use  of  W.  Littlejohn  and  his  heirs.      That   in 
pursuance  of  this  power,  Dorothy,  by  indenture  of  26th  Dec. 
1759,  made  between  herself  and  Ann  Hill,  and  duly  executed  in 
presence  of  three  witnesses,  granted  to  Ann  Hill  and  her  assigns 
the  then  next  presentation.    That  Dorothy  died  in  1761,  without 
having  made  any  further  disposition  of  the  advowson ;  where- 
upon W.  Littlejohn  became  sole  seised  in  fee,  subject  to  the 
grant  to  Ann  Hill,  and  by  indenture  of  the  24th  of  October,  1765, 
gave,   granted,   bargained,  and    sold    the  same  advowson   to 
Charles  Hill,  the  father  of  the  plaintiff,  in  fee.     That  on  the 
1st  of  June,  1773,  the  vicarage  became  vacant  by  the  death  of 
Charles  Hill  the  incumbent,  which  was  the  next  vacancy  thereof 
after  the  grant  to  Ann  Hill.    And  the  same  vicarage  being  so 
vacant,  and  Charles  the  father  being    seised    in  fee  of  the 
advowson,  except  the  vacancy,  by  indenture  of  Ist  Dec.  1773, 
made  between  Charles  Hill  the  father  and  Charles  Hill  the 
plaintiff,  C.  H.  the  father  granted,  bargained,  and  sold  the  same 
advowson  unto  and  to  the  use  of  C.  H.  the  plaintiff,  and  his 
heirs.    That  afterwards,  on  the  15th  of  Dec.  1773,  one  Samuel 
Cooke,  clerk,  by  virtue  of  the  grant  to  Ann  Hill,  was  presented 
to  the  vicarage  ;  and  the  said  Charles  Hill  the  plaintiff  being  so 
seised,  the  vicarage  on  Ist  June,  1807,  became  vacant  by  the 
death  of  Samuel  Cooke,  and  was  still  vacant,  and  it  belonged 
to  the  said  Charles  the  plaintiff  to  present  thereto,  and  the 
defendants  hindered  him  thereof.    Wherefore,  &c. 
[  *7i  ]  [Upon  the  indenture  of  1st  Dec.  1778,  being  read,  it  ^appeared 

to  be  made  between  Charles  Hill,  of  Tavistock,  clerk,  of  the  one 
part,  and  Charles  Hill  his  son,  of  the  other  part.  And  after 
therein  reciting  that  the  said  Charles  Hill  claimed  to  be  seised  in 
fee  of  the  advowson  except  the  then  present  vacancy  it  was 
witnessed  that  Charles  Hill,  in  consideration  of  five  shillings,  and 
for  divers  other  good  causes  and  considerations,  and  in  considera- 
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tion  of  natural  love  and  affection  towards  G.  H.  the  son,  and  for        Hill 
his  advancement  in  the  world,  did  grant,  bargain,  and  sell  the    thb  Bishop 
same  advowson  unto  and  unto  the  use  of  the  said  Charles  Hill    and^othere? 
the  son,  his  heirs  and  assigns.     The  grantor  then  covenanted 
against  incumbrances  himself,  and  for  quiet  enjoyment  against 
himself,  excepting  the  then  immediate  right  of  presentation  then 
vested  in  Robert  Cook,  Esq] . 

The  defendant  May  then  pleaded  [to  the  effect  that  on  the 
death,  in  June,  1778,  of  Hill  the  former  incumbent  of  the 
vicarage  in  question,  Robert  Cook  presented  Samuel  Cook,  his 
brother  as  a  fit  person  to  fill  the  church,  and  there  being 
several  caveats  and  {inter  alia)  a  caveat  by  one  Samuel  May 
who  claimed  right  to  the  advowson,  a  suit  was  instituted  to 
determine  the  right  of  presentation  ;  and  ultimately  by  consent  of 
all  parties,  including  Charles  Hill  the  father,  an  order  was  made 
by  the  Coiurt  at  Nisi  Prius,  that  Samuel  May  would  release  to 
Robert  Cook  his  right  to  the  next  presentation  and  to  Charles 
Hill  the  father  the  right  to  the  advowson ;  the  said  Charles 
Hill  undertaking  to  present  Samuel  May,  on  the  next  avoidance 
after  the  then  present  vacancy ;  that  subsequently  in  accordance 
with  the  order  on  which  judgment  was  duly  entered  and  writ 
issued,  one  S.  Cook  the  presentee  of  Robert  Cook  was  duly 
inducted,  and  thereafter  (the  church  being  full  of  the  said 
S.  Cooke)  by  deed  of  October,  1778,  Samuel  May  in  pursuance 
of  the  said  order  released  his  right  and  title  to  the  advowson  to 
Charles  Hill  the  father ;  and  thereupon  Charles  Hill  the  father 
and  Robert  Cook  by  indenture  and  release  in  pursuance  of  the 
said  order  granted  to  Samuel  May  his  executors,  &c.  the  next 
presentation  to  the  vicarage ;  and  the  right  to  the  next  presenta- 
tion under  the  last  mentioned  indenture  afterwards  became 
vested  in  the  defendant,  E.  T.  May,  who  accordingly  upon  the 
death  of  the  incumbent  S.  Cook  became  entitled  to  present  to 
the  vicarage. 

The  same  defendant  further  pleaded  a  plea  to  a  similar  effect ; 
adding  that,  Charles  Hill  the  father  made  the  deed  of  December, 
1773,  fraudulently  to  deceive  the  said  Samuel  May,  and  that 
in  the  proceedings  of  the  suit  and  compromise  before 
referred  to,  he    (Charles  Hill,  the  father)  pretended    to    be 
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Hill        interested  in  the  advowson    withoat  disclosing  the    deed    of 

The  Bishop  December  1773.] 

andSra*  '^^^  plaintiff  to  the  first  plea  of  the  defendant  May  replied, 
r.  ^j. ,  that  Samuel  May  had  not  any  right,  title,  or  interest  whatsoever 
of,  in,  or  to  the  said  advowson  of  the  right  of  the  then  presenta- 
tion, or  of,  in,  or  to  the  advowson  of  the  vicarage  or  parish 
church  of  Fremington  aforesaid,  or  to  the  vicarage  of  the  said 
parish  church,  at  the  time  when  the  said  suit  in  the  said  first 
plea  mentioned  was  commenced  and  was  depending,  or  at  the 
time  of  the  making  of  the  order  of  Nisi  Prius,  or  at  the  time  of 
making  the  same  a  rule  of  Court,  or  at  the  time  when  the 
judgment  was  entered  up,  or  writ  issued,  or  at  the  time  when 
Samuel  Cook  was  instituted  and  inducted,  or  at  the  time  of 
making  of  the  said  deed  of  the  2nd  October  1778 :  and  to  the 
last  plea  of  the  defendant  May,  he  replied  in  the  same  terms,  and 
concluded  by  traversing  that  the  said  deed  of  1st  December  1778, 
was  fraudulently  made  by  the  said  Charles  Hill  the  father  with 
an  intent  to  deceive  and  defraud  the  said  Samuel  May.  The 
defendant  May,  after  several  imparlances,  demurred  gene- 
rally to  the  first  replication,  and  rejoined  to  the  last  replication, 
by  tendering  an  issue  on  the  traverse  of  the  fraud.  The 
plaintiff  joined  in  demurrer  and  issue.  The  plea  of  the 
defendant  Langdon  was  not  material  to  the  present  case. 

[After  argument  the  Court  took  time  for  consideration.] 

\  ^1  ]  Lens  in  reply.     *     *     * 

[  *<3  ]        Mansfield,  Ch.  J.  now  delivered  the  opinion  of  the  Court : 

This  is  a  writ  of  quare  impedit  against  the  Bishop  of  Exet-er, 
and  Edward  Thompson  May  and  Bichard  Langdon,  who  have 
obtained  from  the  Bishop  the  institution  of  Langdon,  upon  the 
presentation  of  May,  to  the  living  of  Fremington.  The  title  of 
Charles  Hill,  the  plaintiff  in  this  action,  depends  on  a  dee<l 
executed  to  him  by  his  father,  and  set  out  in  the  declaration.  I 
take  no  notice  of  what  is  pleaded  by  other  persons,  only  what  is 
pleaded  by  May.  His  Lordship  then  recapitulated  the  substance 
of  the  first  plea,  and  observed  that  the  next  plea  stated  the  same 
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things,  and  farther  alleged  fraud  hi  fact,  on  which  is8ue  was  Hill 
joined.  The  replication  to  the  first  plea  is,  that  Samuel  May  the  bishop 
had  no  interest  in  the  premises :  to  this  there  is  a  demurrer,  and  ^n/othc^ 
two  or  three  questions  are  made.  The  great  objection  and  ground 
of  demurrer  to  the  replication  is,  that  it  is  just  the  same  thing 
whether  S.  May  had  or  had  not  any  actual  title ;  for  he  gave  up 
whatsoever  he  had,  and  therefore  it  is  quite  immaterial  what  he  had. 
The  ground  on  which  the  defendant  proceeds  is,  that  the  deed  of 
1773  was  a  voluntary  deed  without  any  consideration  but  love 
and  natural  affection,  and  therefore  void  against  a  purchaser  for 
a  valuable  consideration  by  the  stat.  of  Eliz.  That  S.  May  is  a 
purchaser  from  C.  Hill ;  and  therefore,  being  a  purchaser,  the 
voluntary  conveyance  previously  made  from  father  to  son, 
became  void  against  him.  Now  on  the  general  doctrine  that 
voluntary  deeds,  however  reasonable,  are  void  against  a  subse- 
quent deed  in  consideration  of  money,  there  can  be  no  doubt ;  for 
very  strong  cases  have  decided,  *that  if  a  man  after  marriage  [  'SS  ] 
make  the  most  prudent  settlement  on  his  wife  and  children, 
such  a  deed  as  every  wise  man  must  approve,  if  the  father  is 
dishonest  enough  to  sell  it  for  money  afterwards,  he  may.  The 
question  therefore  is,  whether  this  is  a  release  made  for  a 
valuable  consideration.  There  can  be  no  doubt  in  general,  that 
the  giving  up  a  right,  without  fraud,  is  a  valuable  consideration ; 
the  releasor  parts  with  that,  for  which  the  other  party  may  very 
reasonably  give  money ;  but  it  is  suggested  on  the  other  side, 
that  this  might  be  done  fraudulently  on  the  part  of  the  father  to 
cheat  the  son.  It  might  be  sufficient  to  say  we  do  not  presume 
fraud  ;  but  that  if  there  be  fraud,  it  should  be  the  subject  of  a 
plea ;  but  it  is  exceedingly  difficult  to  discover  how  fraud  could 
l>e  committed  here.  The  father  might  have  sold  the  advowson 
for  a  sum  of  money  at  once,  and  no  doubt,  if  his  object  was  to 
defeat  the  estate,  which  he  had  before  given  to  his  son,  unques- 
tionably he  would  thereby  have  acquired  what  he  wanted  :  but  it 
is  not  likely  that  he  wished  to  give  to  May,  rather  than  to  his 
son,  the  next  presentation  after  that  to  which  Cooke  was  entitled. 
One  cannot  see  what  advantage  he  could  get  by  this  transaction, 
for  he  got  no  money;  we  must  therefore  conclude  that  the 
release  was  intended  for  security  to  his  son's  title,  and  that  he 
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Hill       thought  it  beneficial  to  his  son's  title  to  make  this  bargain. 

The  Bishop  And  in  this  view  of  the  case,  the  son  will  have  the^  benefit  of  this 

and  othewf  release  in  his  future  right  to  the  advowson.    The  plaintiff  might 

have  replied  fraud  in  the  father,  if  he  would,  and  might  have 

gone  to  issue  on  it ;  but  he  has  not.  We  are  therefore  of  opinion 

that  the  defendant  is  entitled  to  the  judgment  of  the  Court. 

Jvd^mentfor  the  defendant. 


1809.  BOLTON  V.  GLADSTONE. 

JuHfi  20.  _      _ 

—  In  Erbor. 

[  86  ]  (2  Taunt.  85—95.) 

This  was  a  writ  of  error  brought  to  reverse  the  judgment  of 
the  Court  of  King's  Bench,  reported  7  E.  R.  674  (5  East,  155). 
On  this  day  [after  argument]  Sir  J.  Mansfield  delivered  the 
opinion  of  the  Court  [affirming  that  judgment] . 
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DOE,  ON  THE  8EVEEAL  DEMISES  OF  HENRY  LEICESTER,  1809. 

Esq.  and  ANN  his  Wife,   RICHARD  JOHNSON     '^—^' 
AND  WILLIAM  CHIPPENDALL,   ANN  LEICES-      [loo] 
TER,  AND  HENRY  LEICESTER  v.  BIGGS.t 

(2  Taunt.  109—113.) 

Devise  in  trust  to  pay  unto,  or  else  to  permit  and  suffer  the  testator's 
niece  to  receive  the  rents.  Held  that  the  legal  estate  was  executed  in 
the  niece,  because  the  words  "  to  permit*'  came  last,  and  in  a  deed  the 
first,  in  a  will  the  last  words  prevail. 

A  devise  in  trust  to  pay  xmto  A.  gives  the  legal  estate  to  the  trustee. 

This  was  an  ejectment  brought  to  recover  certain  premises  in 
Middlesex.  Upon  the  trial  at  the  Middlesex  sittings  after  Hilary 
Term,  1809,  before  Mansfield,  Ch.  J.  the  case  appeared  to  be 
this :  Josiah  Cole,  being  seised  in  fee  of  the  premises,  by  his 
will,  dated  the  81st  of  March,  1770,  devised  them  unto  John 
Moore  and  Joseph  Skinner,  and  the  survivor  of  them,  to  hold  to 
them  and  the  survivor,  and  his  heirs  and  assigns,  upon  trust  to 
permit  and  suffer  the  testator's  wife  to  have,  receive,  and  take 
the  rents,  issues,  and  profits  thereof,  during  her  natural  life,  for 
her  own  absolute  use  and  benefit,  and  from  and  after  her  decease, 
in  case  the  testator's  niece  Ann  Cole  should  be  then  living,  in 
trust  to  pay  unto,  or  permit  and  suffer  his  said  niece  Ann  Cole  to 
have,  receive,  and  take  the  rents,  issues,  and  profits  thereof,  for 
her  natural  life,  with  remainders  over :  and  he  made  his  wife  his 
executrix.  Ann  Cole  after  the  testator's  decease,  intermarried 
with  Henry  Leicester.  A  verdict  having  been  found  for  the 
plaintiff.  Shepherd,  Serjt.,  in  last  Easter  Term,  obtained  a  rule 
nisi  to  set  it  aside  and  enter  a  nonsuit,  uj^on  the  ground  that 

t  The  decision  of  the  Court   of  who  also  distinguished  the  case  from 

Oommon  Pleas   has   been  recently  one  where  there  were  slight  indica- 

criticised,  and  the  principle   ques-  tions  of  a  different  intention  in  In  re 

tioned  by  the  Lords  Justices LiNDLEY  Tanqueray  ^  WiUaume  and   Laudau 

and  BowzN in  their  judgments  in  the  (C.  A.  1882)  20  Ch.  D.  465,  478,  51 

Court  of  Appeal  in  In  re  Lashmar,  L.  J.  Ch.  434,  46  L.  T.  542.     The 

Mi)f*dtf  V.  JPenfofd,  '91,  1   Ch.   258,  criticism  does  not  apply  to  a  case 

267,  268,  60  L.  J.  Ch.  143,  64  L.  T.  where  there  is  simply  the  expression 

^«*^.     But  it  was  followed  by  the  of  a  trust  to  permit  A.  to  receive  the 

Mahteb  of  the  Rolls  (Jessel)  in  rents,   &c.     Bight  v.  Smith  (1810) 

Ii<MAer  V.  White  (1875)  L,  B.  20  Eq.  ante,  p.  448  (12  Bast,  455).— B.  C. 
166,  44  L.  J.  Ch.  651,  32  L.  T.  347, 
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there  was  no  count  on  the  demise  of  Moore,  the  devisee,  who  had 
survived  Skinner,  and  that  the  legal  estate  was  in  the  devisees 
in  trust  under  the  wilL 

Vanghan  and  Manley,   Serjts.   shewed  cause  against  the 
rule  :    . 

It  is  now  clear,  that  unless  either  trustees  have  some  active 
duty  imposed  on  them,  such  as  the  doing  of  some  repairs,  or  the 
payment  of  annuities,  or  other  disbursements,  which  renders  it 
necessary  that  they  should  have  the  legal  estate,  or  unless  it  is> 
devised  to  them  with  a  view  to  the  sole  and  separate  use  of  a 
married  woman,  which  has  always  been  deemed  j^^r  se  sufficient 
ground  to  hold  it  a  use  executed  in  the  trustees,  the  legal  estate 
is  in  the  person  who  has  the  beneficial  interest.  Thus,  in 
2  T.  R.  444,t  Silvester  d.  Law  v.  Wihou,  an  authority  which  was 
mentioned  when  the  rule  was  obtained,  the  devisee  was  to  take 
and  receive  the  rents,  and  the  testator  thereby  ordered,  "  that 
such  rents  should  be  applied  for  the  subsistence  and  maintenance 
of  his  son,"  and  Ashhurst,  J.  dwelt  upon  this  circumstance,  and 
thought  that  the  testator  wished  that  the  trustees  should  have  an 
eye  to  the  application  of  the  money.  But  no  case  is  to  be  found 
where  the  trustees  have  been  held  to  take  the  legal  estate,  if  they 
had  nothing  assigned  them  to  do  but  to  receive  and  pay  over  the 
rents.  Garth  v.  Baldwin^  2  Ves.  Sen.  646.  Bagsliaw  v.  Spencer, 
1  Yes.  Sen.  144.  The  foundation  of  all  these  cases  was  that  of  Jones 
V.  Lord  Say  and  Sele,  2  Vin.  Abr.  262,  which  is  the  best  report  of 
it ;  S.  C.  Eq.  Cas.  Abr.  383,  but  that  was  the  case  of  a  feme 
covert,  and  there  were  also  annuities  to  be  paid  by  the  trustees. 
In  7  T.  E.  652,  t  Harton  v.  Harton,  Lord  Kenyon,  Ch.  J.  said, 
that  the  provision  in  that  case  appeared  to  be  made  in  order 
to  secure  to  the  several  femes  covert  a  separate  allowance,  free 
from  the  control  of  their  husbands ;  to  effectuate  which,  it  was 
essentially  necessary  that  the  trustees  should  take  an  estate 
with  the  use  executed ;  *otherwise  the  husband  of  each  taker 
would  be  entitled  to  receive  the  profits,  and  so  defeat  the  very 
object  the  devisor  had  in  view  :  his  Lordship  also  remarked  on 
Jones  V.  Lord  Say  and  Sele,  that  it  was  a  case  by  itself. 

t  1  K.  R.  519.  t  4  R.  B.  337. 
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(Mansfield,  Ch.  J. :  I  have  always  understood  that  decision  to 
have  gone  on  the  ground  you  mention,  that  it  was  the  case  of  a 
feme  covert,  and  was  so  held  in  order  to  protect  her.) 

In  3  Bos.  &  P.  175,  t  Kenrick  v.  Lord  William  Beauderk,  Lens, 
Serjt.  argued  wholly  on  the  ground  that  there  was  something  in 
that  case  to  be  done  by  the  trustees ;  and  Lord  Alvanley,  Ch.  J. 
in  giving  judgment,  cited  with  approbation  the  collection  of  the 
authorities  made  in  Jeffreson  v.  Morton,  2  Williams's  Saunders, 
11,  c.  n.  17,  and  the  terms  in  which  the  learned  editor  has  there 
laid  down  the  rule.  Shapland  v.  Smith,  1  Bro.  Cha.  Cas.  76,  is 
to  the  same  effect,  and  the  law  there  laid  down  by  Eybe,  B.  has 
never  been  contested  ;  but  on  the  contrary  it  is  now  understood 
in  the  Court  of  Chancery,  that  the  distinction  is  abolished. 
Eyre,  B.  held  that  there  was  no  difference  between  a  demise  in 
trust  to  permit  to  receive,  and  a  demise  in  trust  to  receive  and 
pay  over ;  but  he  mistook  the  facts  of  that  case  ;  for  the  trustees 
there  had  to  pay  taxes  and  repairs,  which  he  did  not  advert  to 
Here  nothing  is  required  to  be  done  by  the  trustees,  and  there  is 
no  necessity  for  their  taking  the  legal  estate.  The  trustees  are 
not  even  made  the  testator's  executors ;  his  widow  is  his 
executrix. 

Shepherd  and  Best,  Serjts.  contra  : 

Wherever  there  is  a  devise  in  trust  to  receive  the  rents  and 
profits,  the  use  is  executed  in  the  usee.  Simpson  v.  Turner,  1 
Eq.  Cas.  Abr.  888,  n.,  and  there  the  trustees  had  nothing  to  do 
but  to  receive  and  pay  over.  But  where  the  devise  has  been  to 
permit  and  suffer  the  party  beneficially  interested  to  receive,  it 
has  been  a  legal  estate  executed  in  the  cestui  *que  use,  unless 
where  circumstances  required  it  to  be  otherwise,  for  the  protec- 
tion of  a  feme  covert,  or  for  otherwise  effectuating  the  particular 
intentions  of  the  testator.  In  the  present  case  where  both 
phrases  are  used  in  the  alternative,  the  former  words  do  not  so 
far  control  the  latter,  as  to  take  out  of  the  trustees  the  legal 
estate  thereby  given,  which  it  is  for  the  interest  of  the  cestui  que 
trust  that  the  trustees  should  retain.    The  effect  of  this  altema- 

t  6  B.  R.  746. 
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tive  merely  is,  to  give  the  trastees  a  discretion  whether  they  will 
let  the  cestui  que  trust  receive  the  rents,  or  will  themselves 
receive  them ;  and  in  order  to  possess  that  discretion,  the  trustee 
must  necessarily  have  the  legal  estate  in  him.    *     *    * 

Mansfield,  Ch.  J. : 

I  thought  that  it  had  been  settled  by  the  case  of  Shapland  v. 
Smith,  that  the  distinction  was  abolished,  unless  in  cases  where 
something  especial  was  to  be  done  by  the  trustee,  as  to  pay 
rates  or  repairs ;  but  I  find  it  is  otherwise.  It  is  miraculous 
how  the  distinction  ever  became  established;  for  good  sense 
requires  that  in  both  cases  it  should  equally  be  a  trust,  and  that 
the  estate  should  be  executed  in  the  trustee ;  for  how  *can  a  man 
be  said  to  permit  and  suffer,  who  has  no  estate,  and  no  power  to 
hinder  the  cestui  que  trust  from  receiving. 

Cur.  adv.  vult. 


On  this  day  judgment  was  pronounced  by — 

Mansfield,  Ch.  J. : 

This  case  might  be  argued  and  considered  for  ever  without 
advancing  it  at  all  in  law,  reason,  or  precedent.  But  as  it 
happens,  in  this  will,  the  last  words  are,  "  permit  and  suffer," 
which  give  the  cestui  que  trust  a  legal  estate ;  and  the  general 
rule  is,  that  if  there  be  a  repugnancy,  the  first  words  in  a  deed, 
and  the  last  words  in  a  will,  shall  prevail ;  and  consequently,  for 
want  of  a  better  reason,  we  are  forced  to  say  that  we  think  this 
will  gives  the  legal  estate  to  the  party  beneficially  interested. 
The  rule  for  a  new  trial  must  therefore  be 

Discharged. 
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THE  BAILIFFS,  BUEGESSES,  and  COMMONALTY       1809. 

June  21, 

OP      THE      BOROUGH      OF     TEWKESBURY,     v.       — 
BEICKNELL.  [  120  ] 

(2  Taunt.  120—141.) 

The  seller  of  com  by  sample  in  a  market,  is  benefited  by  the  market, 
as  well  as  the  seller  of  com  which  is  pitched  there  in  bulk  and  sold. 

And  if  he  refuses  to  pay  the  same  toll  which  is  paid  by  the  seller  of 
com  in  bulk,  an  action  on  the  case  lies  against  him  for  the  injury  done 
to  the  market,  in  selling  by  sample. 

The  burgage  tenants  in  Tev^kesbury  are  not  exempt  from  payment  of 
toll  in  the  market  there. 

Ancient  charters,  of  obscure  or  dubious  meaning,  shall  be  expounded 
by  contemporaneous  usage. 

A  grant  of  immunity  to  burgesses,  their  heirs  and  successors,  was 
expounded  by  the  usage  to  be  a  grant  to  the  burgesses,  corporators 
only ;  and  not  to  the  burgage  tenants  and  their  heirs. 

If  the  grantee  of  a  royal  franchise,  as  toll,  grant  an  immunity 
thereout,  and  the  franchise  of  toll  afterwards  become  extinct  by  unity 
of  possession  in  the  Crown,  the  immunity  does  not  thereby  cease ;  and 
if  the  Crown  re-grants  the  toll,  the  grantee  must  take  it  still  subject  to 
the  immunity. 

This  was  an  action  on  the  case  :  the  first  count  of  the  declara- 
tion stated,  that  the  plaintiffs  on  the  7th  day  of  January,  1807, 
and  long  before,  and  still,  were  lawfully  possessed  of  a  certain 
market  holden  in  Tewkesbury,  upon  a  Wednesday  in  every  week 
throughout  the  year,  except  upon  Christmas-day  when  it 
happened  on  a  Wednesday,  for  the  buying  and  selling  of  corn 
and  grain,  and  other  merchandizes  usually  sold  in  markets,  and 
that  by  reason  thereof  the  plaintiffs  of  right  ought  to  have  a 
reasonable  toll  of  all  corn  and  grain  brought  into  the  market  to 
be  sold,  and  there  sold  on  any  such  market  day,  not  being  corn 
or  grain  sold  in  that  market  by  or  to  any  freeman  of  the 
borough,  nor  the  com  or  grain  of  any  other  person  or  persons 
legally  exempt  from  the  payment  of  such  toll,  that  is  to  say,  one 
peck,  to  wit,  two  gallons  and  one  quart,  of  and  for  every  48 
bushels  of  com  or  grain,  each  bushel  containing  9  gallons  of 
corn  or  grain,  during  all  the  time  aforesaid  brought  within  the 
said  market  to  be  sold,  and  there  sold,  and  so  in  proportion  for 
a  greater  or  lesser  quantity ;  yet  the  defendant,  well  knowing 
the  premises,  but  contriving  and  fraudulently  and  maUeiously 
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Tick  intending  to  injure  and  prejudice  the  plaintiffs  in  this  behalf, 
OP  tewkeh.  and  to  defraud  and  deprive  them  of  a  great  part  of  the  tolls  and 
^^l^^  profits  of  their  market,  and  to  hinder  them  from  enjoying  the 
Brickkell.  benefit  and  profit  of  their  market  in  so  ample  and  beneficial  a 
[  •121  ]  manner  as  of  *right  they  ought  to  enjoy  the  same,  on  Wednesday 
the  7th  of  January,  being  a  market  day,  the  defendant  not  being 
a  freeman  of  the  borough,  nor  a  person  legally  exempt  from  the 
payment  of  the  tolls,  wrongfully,  injuriously,  deceitfully,  and 
fraudulently  sold  in  the  said  market  in  Tewkesbury,  to  one 
Joseph  Buckle,  then  not  being  a  freeman  of  the  borough,  nor  a 
person  legally  exempt  from  the  payment  of  the  toll,  45  bushels  of 
beans,  by  sample,  that  is  to  say,  of  the  same  and  like  quality 
with  a  small  parcel  of  beans,  which  the  defendant  then  and  there 
produced  to  the  said  Joseph  as  and  for  a  sample  of  the  beans  bo 
sold  ;  the  said  beans  or  any  part  thereof  not  I>eing  in  the  market 
at  the  time  of  the  sale,  nor  brought  by  the  defendant  into  the 
market  to  be  there  sold,  and  the  defendant  then  and  there  well 
knowing  that  the  said  beans  had  not  been  brought  to  the  market 
to  be  sold,  and  were  not  in  the  market  at  the  time  of  sellintc 
thereof,  the  defendant  having  wilfully  and  fraudulently  omitte<l 
to  bring  the  said  beans  to  the  market,  to  deprive  the  plaintiffs  of 
the  tolls  thereof;  whereby  the  plaintiffs  were  prevented  from 
taking,  and  did  not,  nor  could  take  their  toll  due  to  them  as 
aforesaid,  of,  from,  and  out  of  the  said  beans,  as  they  might  and 
should  have  done  if  the  same  had  been  brought  and  placed  in 
the  market  by  the  defendant  to  be  there  sold,  and  had  been  there 
sold :  but  lost  and  were  deprived  of  the  same  toll,  and  could  not 
have  and  enjoy  their  market,  and  the  tolls  and  profits  thereof,  in 
so  ample  and  beneficial  a  manner  as  of  right  they  ought  to  have 
had,  and  still  of  right  ought  to  have  and  enjoy  the  same,  to  wit, 
at  Tewkesbury.  There  were  three  other  counts  in  the  declara- 
tion, varying  from  the  first  in  some  minute  particulars,  but  not 
essential  to  the  statement  of  this  case :  [the  defendant  pleaded 
the  general  issue ;  and  the  cause  was  tried  before  Ghambre,  J.  at 
Gloucester,  at  the  Spring  Assizes,  1808,  when  a  verdict  was 
[  *122  ]  found  for  the  plaintiffs  *with  Is.  damages,  subject  to  the  opinion 
of  this  Court,  on  a  case,  the  parts  of  which  principally  relied  on 
were  as  follows : 
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A  market  hath  from  tune  immemorial  been  holden  at  Tewkes-  The 
bury  on  every  Wednesday  in  the  year,  except  on  Christmas-day  op  Tewkes-' 
when  it  happens  to  fall  on  a  Wednesday,  for  the  sale  of  corn  and  ®^^^ 
other  dead  victuals  and  merchandize.  All  corn  and  grain  Bbicknell. 
brought  into  this  market  to  be  sold,  and  there  sold  in  bulk,  has 
from  time  immemorial  paid  a  toll  of  12  dishes,  amounting  to  one 
l>eck,  on  every  48  bushels,  and  so  proportionably  more  or  less 
according  to  the  quantity,  unless  the  buyer  or  seller  thereof  hath 
been  a  person  exempt  from  such  toll.  By  an  inquisition  taken 
in  the  8th  year  of  King  Edward  the  Second,  upon  the  death  of 
Gilbert  de  Clare,  Earl  of  Gloucester,  it  was  found  that  the  Earl, 
on  the  day  of  his  death,  held  in  fee  the  manor  of  Tewkesbury 
with  the  appurtenances,  of  the  King  in  capite,  by  knight's 
service.  The  inquisition  enumerates  the  burgages,  customary 
tenements,  and  other  lands  in  the  manor  and  borough  of  Tewkes- 
bury, and  the  value  of  the  rents  and  works,  and  the  profits  of 
the  Courts  Leet,  and  Borough  Court,  and  many  other  particulars, 
usually  belonging  to  a  feudal  lord  in  those  times ;  and  the  value 
of  the  tolls  of  the  borough  is  found  to  be  100«.  and  the  value  of 
the  whole  manor  with  the  borough,  181/.  5«.  6rf.  This  Gilbert 
de  Clare,  by  his  charter  made  in  the  7  Edw.  II.  (reciting  that 
William  and  Eobert,  formerly  Earls  of  Gloucester  and  Hereford, 
had  for  them  and  their  heirs,  by  their  charters  granted  and 
confirmed  to  the  burgesses  of  Tewkesbury  and  their  successors, 
the  liberties  therein  mentioned,)  granted  and  confirmed  (among 
other  things,)  to  the  said  burgesses  of  the  said  borough,  that 
they  should  have  and  hold  their  burgages  by  free  service,  at  the 
rent  of  Is.  for  a  burgage :  and  that  the  same  burgesses  should 
be  quit  of  toll  and  of  custom  within  the  lordships  of  the  *said  [  *123  ] 
Earl  in  the  honor  of  Gloucester,  and  elsewhere  in  England, 
according  to  antient  usage.  The  honor  of  Gloucester  having 
afterwards  become  vested  in  the  Crown,  Edward  the  Third,  by  a 
charter  in  the  second  year  of  his  reign,  containing  an  inspeximus 
and  recital  of  the  charter  of  Gilbert  de  Clare,  and  particularly 
mentioning  the  said  clause  of  exemption  of  toll  and  custom,  did, 
for  a  fine  made  to  him  by  the  said  burgesses,  grant,  for  him  and 
his  heirs,  that  the  same  burgesses,  and  their  heirs  and  successors, 
))nrges8es  of  the  same  town,  might  be  quit  for  ever  from  toll, 
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Thb        pavage,  murage,  pontage,  passage,  keyage,  piscage,  stickage,  and 
OF  Tewxes^'  stallage,  and  from  all  other  sach  like  customs,  as  well  within  the 
BURY        liberty  of    the  said  Earls,   as  elsewhere  throughout  all  this 
Bricknbll.    kingdom.     The  market  in  Tewkesbury,  and  the  tolls,  have  been 
sanctioned  and  confirmed  by  several  antient  charters  of  the 
following  dates,  viz.  the  4th  of  April,  1674,  17  Eliz. ;  and  the 
18th  of  October,  8  Jac.  I. :  and  on  the  22nd  of  March,  7  Jac.  I. 
the    King,    by    charter    of    that    date,    in    consideration    of 
2,458Z.  78.  4d.  granted  to  the  bailiffs,  burgesses,  and  commonalty 
of  Tewkesbury,   the  manor  and  hundred  of  Tewkesbury,  and 
divers  messuages,  rents,  fines,  &c.  therein  particularized,  there- 
tofore parcel  of  the  possessions  of  Lord  Seymour,  attainted; 
also  all  markets,  fairs,  &c.  within  the  borough,  and  all  fairs, 
markets,  stallage,  toll,  toll-custom,  customs,  pickage,  &c.  within 
the  said  borough,  and  the  reversions  and  profits  of  tolls,  toll- 
custom,  customs,  and  subsidies  of  whatever  beasts,  cattle,  things, 
and  merchandizes,  at  whatsoever  markets  or  fairs  within  the  said 
borough  sold,  or  to  be  sold.     Until  about  80  or  40  years  back, 
all  corn  and  grain  was  pitched  in  the  market-house,  or  street 
adjoining,  and  sold  in  bulk.     Since  that  period,  a  practice  has 
gradually  prevailed  of  selling  in  the  market  by  sample ;  but  in 
[  *124  ]      such  case  the  customary  toll  of  the  corn  has  also  till  lately  ^been 
taken  by  the  plaintiffs,  when  the  com  has  been  delivered  in 
Tewkesbury.     On  Wednesday  the  7th  day  of  January,  1807,  the 
defendant,  knowing  the  plaintiff's  claim  of  toll  on  corn  or  grain 
sold  in  their  market,  whether  by  sample  or  in  bulk,  sold  by 
sample  to  one  Joseph  Buckle,  45  bushels  of  beans,  to  be  delivered 
in  Tewkesbury.    At  the  time  of  the  sale,  the  beans  so  sold  by  the 
defendant  to  Buckle  had  not  been  pitched  in  the  market,  or  paid 
toll  as  if  they  had  been  pitched  ;  afterwards,  on  the  14th  day  of 
January  in  the  same  year,  these  beans  were  delivered  by  the 
defendant  to  Buckle  in  Tewkesbury.    At  the  time  of  the  delivery, 
and  while  the  beans  were  in  the  waggon  of  the  defendant,  the 
customary  toll  thereof  was  demanded  of  the  defendant  by  the 
proper  officers  of  the  corporation  ;  but  the  defendant  refused  to 
permit  them  to  take  the  same.     Buckle  was  at  the  time  of  this 
purchase,  and  continually  since,  seised  and  possessed  of  one  of 
the  antient  burgage  tenements,  and  paid  the  yearly  rent  of  Is.  to 
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the  corporation.    There  was  no  ground  of  exemption  of  the  beans        Thk 
in  question  from  the  toll,  unless  it  was  furnished  by  Buckle  being  op  Tewkes- 
such  burgage  tenant,  and  so  far  back  as  the  memory  of  living  ^^ 

witnesses  went,  no  exemption  had  in  fact  ever  been  allowed  to  Bbicknell. 
any  person  but  a  freeman  of  the  borough.  Neither  the  buyer 
nor  the  seller  in  this  case  was  a  freeman ;  all  other  persons, 
except  freemen,  had,  as  far  back  as  the  memory  of  living 
witnesses  went,  always  paid  the  tolls ;  and  the  exemption  from 
toll  had  never,  as  far  back  as  those  witnesses  could  remember, 
been  claimed  by  or  allowed  to  a  burgage  tenant.  The  question 
for  the  opinion  of  the  Court  was,  Whether  the  plaintiffs  were 
entitled  to  recover  ?  If  the  Court  should  be  of  opinion  that  they 
were  entitled  to  recover,  the  verdict  was  to  stand  :  if  not,  a  non- 
suit was  to  be  entered. 

This  case  was  twice  most  elaborately  argued,  first  in  Easter       [  125  ] 
Term,  1809,  by  Manley,  Serjt.  for  the  plaintiffs,  and  Best,  Serjt. 
for  the  defendant ;  and  again  in  the  present  Term  by  Williams, 
Serjt.  for  the  plaintiffs,  and  Shepherd,  Serjt.  for  the  defendant. 


Mansfield,  Ch.  J. :  r  i^t  - 

This  in  effect  is  an  action  brought  against  the  defendant  for 
selling  com  in  the  market  of  Tewkesbury  by  sample,  which  is 
alleged  in  the  declaration  to  be  done  fraudulently,  and  inju- 
riously to  the  plaintiffs  ;  that  is,  not  fraudulently,  according  to 
the  common  sense  of  the  word,  but  only  fraudulently  because 
injuriously,  as  depriving  the  plaintiffs  of  a  toll  to  which  they  are 
entitled.  The  Chief  Justice  here  referred  to  the  material  parts 
of  the  declaration.  The  first  question  which  arises  on  this  case 
is,  whether  the  selling  by  sample  in  the  market  is  an  injury  to, 
or  a  fraud  on,  the  persons  who  have  a  right  to  toll  on  goods  sold 
in  the  market.  The  second  is,  whether,  supposing  the  plaintiffs 
have  such  a  right  in  general,  they  have  such  a  right  against 
persons  claiming,  *in  the  manner  here  stated,  to  be  exempt  [  •188  ] 
from  payment  of  the  toll.  As  to  the  first  point,  it  is  very  extra- 
ordinary that  no  cases  are  found  to  have  been  decided  on  the 
question;  for  neither  have  any  of  the  counsel  in  the  cause 
mentioned  such,  nor  has  any  such  occurred  to    the    Court. 
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Trk        Considering  that  the  origin  of  markets  is  by  grant  from  the 
OP  TEWKE8-  ^uig,  or  prescription,  which  prescription  supposes  a    grant, 
^^^^        a  lord  of  a  market  must  necessarily  have  a  right  of  action 
BnicKNBLL.    against  any  person  who  injuriously  deprives  him  of  toll  accruinj^ 
in  that  market.     That  being  so,  then  comes  the  question  on  the 
sale  by  sample ;  w^hich  mode  of  sale,  though  certainly  not  very 
recent  in  Tewkesbury,  nor  in  many  other  towns,  is  compara- 
tively modem.     It  has  now  in  a  great  measure  superseded  the 
nntient    practice;    but    antiently,    when    the    communication 
throughout  the  country  was  more  rare  and  difficult,  it  was  a 
great  convenience  both  to  the    buyer    and   seller  to  have  a 
common  place  of  meeting,  to  barter  and  sell  their  goods ;  and 
even  now  it  certainly  is  to  a  degree  a  convenience ;  but  at  the 
same  time  it  operates  as  a  tax  on  the  commodity,  by  enhancing 
the  price,   and   by  the  restriction  which   is  imposed   on   the 
operations  of  trade,  if  persons  may  not  buy  or  sell  but  in  that 
market.     One  question  is,  whether  they  who  sell  by  sample  have 
any  benefit  from  the  market ;  and  it  is  said,  that  if  they  could 
not  sell  by  sample,  but  were  compelled  to  pitch  their  com  in 
bulk,  they  would  not  go  there  at  all,  but  would  sell  at  their  own 
houses ;  and  that  therefore  the  market  is  not  beneficial  to  them ; 
but  on  the  other  hand  they  have  a  benefit  from  frequenting  the 
market,  for  they  find  there  customers,  persons  ready  to  buy ; 
therefore  by  going  to  the  market,  they  have  the  benefit  of  the 
market.     If  so,  then  the  lord  of  the  market  ought  not  to  be 
deprived  of  the  benefit  of  the  toll  which  is  his  due  for  goods  sold 
by  i)er8on8  taking  the  benefit  of  the  market.     And  the  Prior  of 
[  *'30j      IJuHstable's  caset   is  a  very  strong  *authority  that   a  person 
taking  the  I>enefit  of  a  fair  shall  pay  the  duties  of   it ;  and 
consequently,  to  persons  taking  advantage  of  a  market,  and 
selling  there  by  sample,  the  principle  of  that  case  strongly 
applies.     The  circumstances  of  that  case  are  quite  immaterial, 
but  the  principle  thereby  established  is,  that  where  a  person 
does  anything  injurious  to  the  right  of  a  market,  the  lord  of  the 
market   shall  have  an   action.     In  Moseley  v.  Piersony  4  T.  E. 
104,  Lord  Kenyon,  Ch.  J.  held  it  a  clear  fraud  on  a  market  to  sell 
goods  by  sample  therein.    He  says,  '^  If  the  plaintifiTs  demand 

t  1 1  Hen.  VI.  19,  B. 
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had  arisen  on  contracts  of  sale  by  sample,  he  would  have  Bailiffs,  &c. 
brought  a  different  kind  of  action :  an  action  for  the  fraad  in  bury 
not  bringing  the  goods  into  the  market : "  he  refers  to  no  brjckxell 
authority,  but  states  it  as  a  clear  principle  in  his  mind,  that  if 
a  person  sold  by  sample  in  the  market,  it  would  give  an  action, 
as  for  an  injury  to  the  market.  Upon  this  ground  then  we  are 
of  opinion  that  the  present  action  well  lies,  unless  the  defendant 
brings  himself  within  the  exception.  Here  the  Chief  Justice 
read  that  part  of  the  case  which  states  the  charter  of  Gilbert  de 
Clare,  and  observed  that  a  great  deal  of  evidence  was  stated 
there  which  might  better  have  been  omitted,  and  that  facts  to  be 
thereupon  found  by  the  jury,  might  more  properly  have  been 
substituted.  The  words  '^  according  to  antiejit  usage,'*  are 
certainly  very  important,  and  on  the  one  side  have  been  relied 
on  as  affording  an  argument  that  the  exemption  contended  for, 
was  pre-existing  by  antient  usage ;  but  they  afford  a  very  strong 
inference  on  the  other  side  also,  that  it  may  be  a  grant  of  no 
other  exemptions  than  the  burgesses  antiently  used,  and  so  may 
be  no  grant  of  exemption  at  all :  and  it  is  very  remarkable,  that 
the  charter  speaks  not  of  tolls  in  Tewkesbury,  but  in  the  honour 
of  Gloucester,  and  throughout  all  England ;  and  further,  it  is 
not  in  respect  of  their  burgage  estates ;  for  in  the  first  charter  it 
is  not  granted  to  *the  burgesses  and  their  heirs,  but  to  the  [  *ho  ] 
burgesses  and  their  successors.  Then  the  later  grant  by 
Edward  the  Third,  is  to  the  burgesses  their  heirs  and  succes- 
sors, CO  be  free  of  all  toll,  pavage,  murage,  pontage,  passage, 
with  other  general  words.  Now  one  of  those  words,  heirs  and 
successors,  must  be  improper;  the  first,  if  the  grant  be  to 
a  corporation,  and  the  second,  if  the  grant  be  to  the  burgage 
tenants.  But  it  is  observable  that  this  last  is  not  a  grant  of  an 
exemption  from  toll  in  any  particular  market,  and  least  of  all  in 
the  market  of  Tewkesbury.  Then  comes  the  charter  of  Eliza- 
beth, and  the  charter  of  Jac.  I.  whereby  Jac.  I.  granted  to  the 
bailiffs  and  burgesses  of  Tewkesbury  the  manor  and  hundred  of 
Tewkesbury,  and  all  fairs,  markets,  stallage,  toll,  toll-custom, 
customs,  pickage,  &c.,  and  the  reversions  and  profits.  The  case 
then  states,  that  for  40  years  past  a  practice  has  gradually 
prevailed  of  selling  in  the  market  by  sample,  and  that  the 
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TnR  corporation  has  received  toll  when  the  com  has  been  delivered 
OF  Tkwkes-  in  Tewkesbury :  that  the  defendant  knowing  the  plaintiffs*  claim 
BUBY  ^f  |.^j|  QpQQ  (jorn  and  grain  sold  in  their  market,  whether  by 
Bbicxkxll.  sample  or  in  bulk,  sold  by  sample  to  one  Buckle  45  bushels  of 
beans,  to  be  delivered  in  Tewkesbury,  which  had  not  been 
pitched  in  the  market  or  paid  toll,  and  that  the  defendant 
refused  to  pay  toll ;  that  Buckle  was  at  that  time  seised  and 
possessed  of  a  yearly  burgage  tenement,  and  paid  Is.  burgage 
rent  to  the  corporation ;  and  it  is  further  stated  that  there  was 
no  ground  of  exemption,  except  that  Buckle  was  seised  of  a 
burgage  tenement ;  and  that  no  exemption  had  ever  been 
remembered  to  be  allowed  to  any  but  the  freemen  of  the 
borough.  The  question  then  is,  \ihether  on  these  charters  and 
facts  together  an  exemption  is  made  out  for  a  person  having  no 
other  claim  than  as  the  proprietor  of  a  burgage  tenement ;  and 
the  charters  are  so  general  and  so  loose,  that  they  ought  to  be 
[  •141  ]  ex][X}unded  by  that  usage,  which  has  immemorially  *prevailed. 
The  charter  of  Gilbert  de  Glare  might  have  exempted  burgage 
tenants  from  the  tolls  of  the  market ;  but  it  does  not  appear  that 
it  did  so ;  and  from  time  immemorial  no  such  exemption  has 
been  allowed  to  burgage  tenants.  As  to  the  word  successors,  it 
applies  to  what  is  usually  understood  to  be  a  corporation,  and  to 
the  members  of  the  corporation  the  usage  has  always  applied  it. 
The  charters  then  being  such  as  they  are,  and  the  usage  in- 
variable to  exempt  the  members  of  the  corporation,  and  no 
others,  we  are  of  opinion  that  the  judgment  must  be  for  the 
corporation. 

Judgment  for  the  lylaintiffs. 
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C.  p.  MICHAELMAS    TERM. 


HAWKE  V.  BACON.  woo. 

J^^ot,  15. 


(2  Taunt.  156—159.) 

Twenty  years'  adverse  possession  of  a  waste  inclosed,  is  a  bar  to  the 
entiy  of  a  commoner,  f 


[156] 


[This  case  as  reported  by  Taunton  turns  on  a  question  of 
pleading,  as  to  which  the  decision  is  overruled  by  Tapley  v. 
jraintcright  (1883)  5  B.  &  Ad.  895.  The  report  concludes 
with  the  following  statement]  : — 

The  parties  had  leave  given  them  to  amend.  [  159  ] 

As  to  the  main  question  which  the  parties  meant  to  try, 
Lawrence,  J.  observed,  that  the  counsel  were  properly  agreed 
upon  the  point,  that  if  the  common  had  been  inclosed  20  years, 
the  commoners'  right  of  entry  was  gone ;  and  he  mentioned  the 
following  case  of  Creach  v.  WilmoL 


CEEACH  V.  WILMOl:. 

(2  Taunt.  160.) 


1809. 


Trespass  for  breaking  closes,  &c.  Justification  by  a  com-  mer  AtJiizet^ 
nioner,  as  being  part  of  a  common,  &c.  Evidence,  that  some  ^^^^' 
of  the  closes  had  been  inclosed  above  40  years,  and  that  the 
plaintiff  had  a  little  house  built  on  one  of  them,  and  it  was 
insisted  by  the  plaintiff  that  this  no  longer  remained  a  part 
of  the  common,  that  the  possession  had  fixed  the  freehold  in 
the  cottager,  and  that  the  commoners  were  bound  by  the  Statute 
of  Limitations.  Answered,  that  a  right  of  common  cannot  be 
barred  by  the  Statute  of  Limitations :  that  the  question  was  on 
the  mere  right,  and  therefore  though  the  Statute  of  Limitations 
would  have  been  a  bar  in  ejectment  or  formedon,  where  the  land 
was  in  question,  yet  in  this  action,  where  the  right  only  is  in 
question,  the  statute  is  no  bar. 

t  See  also  3  &  4  Wm,  IV.  c.  27,  s.  2,  and  37  &  38  Vict.  c.  57,  s.  l.—R.  C. 
E.R. — VOL.  XI.  K  N 
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Cbbach      Lee,  Ch.  J. : 

WiLMOT.  A  possession  of  above  40  years  has  been  proved,  and  there  is 
no  difference  between  the  lord  of  a  manor  and  a  commoner. 
The  lord  could  not  have  brought  an  ejectment  after  20  years 
possession.  Here,  the  commoner,  if  he  had  any  right,  should 
have  brought  an  assize  of  common,  and  not  made  an  entry. 

The  jury  were  directed  to  find  for  tite  plaintiff. 


1809.  KING  V.  FOSTER  and  Another. 

-^'i"^- 17,  (2  Taunt.  167—168.) 

r  i<;7  1  ^  menial  servant  of  his  Majesty  is  not  liable  to  arrest,  although  he- 

'-        ^  publicly  oarries  on  trade,  and  the  debt  was  contracted  in  the  courae  of 

bis  trade. 

Ii£ST,  Serjt.,  upon  the  authority  of  Bartlett  v.  Hebhs,  5  T.  B. 
686,  had  obtained  a  rule  nisi,  that  the  bail-bond,  which  had 
been  given  in  this  case,  might  be  delivered  up  to  be  cancelled, 
ui)on  an  aflSdavit  which  stated,  that  by  a  warrant  issued  by  the 
Earl  of  Chesterfield,  master  of  the  horse,  the  defendant  Foster 
had  been  appointed  coachman  in  ordinary  to  his  Majesty,  and 
was  daily  liable  to  be  called  on  to  drive  his  carriage. 

Shepherd,  Serjt.  shewed  cause  on  an  aflSdavit  which  stated 
that  Foster  and  Otway  publicly  carried  on  a  considerable 
business  as  innkeepers  and  stable-keepers  in  the  Strand,  under 
the  name  of  Foster  &  Co.,  and  that  Foster  was  the  principal 
manager  of  the  concern,  and  had  himself  accepted,  under  the 
signature  of  6.  Foster  &  Co.,  the  bill  upon  which  this  action 
was  brought,  and  which  bill  had  been  received  in  payment,  not 
carelessly,  but  upon  previous  inquiry  made,  and  satisfactory 
information  received,  as  to  the  respectability  of  the  defendants 
[  •108  ]  *as  tradesmen.  He  also  said,  that  if  his  trading  were  known 
to  the  superior  oflScers  of  the  household,  the  defendant  would  be 
discharged  from  his  employment.  It  was  not  to  be  permitted 
that  a  defendant  publicly  and  ostensibly  carrying  on  trade,  and 
obtaining  credit,  should  shelter  himself  from  his  creditors  under 
any  privilege  whatever. 
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Best,  Serjt.  contra  :  Kisa 

9. 

This  is  the  privilege  of  his  Maiesty,  not  of  his  servant.  Fobtkb 

*^  ^  *      ^  and  Another. 

Mansfield,  Gh.  J. : 

Whether  it  is  proper  that  a  menial  servant  of  the  King  should 
be  permitted  by  his  Majesty  to  carry  on  trade  in  any  way,  is 
not  for  us  to  consider.  It  may  be  a  very  proper  thing,  or  it 
may  be  improper,  because  those  who  deal  with  such  a  servant 
are  abridged  of  their  remedies.  But,  as  it  has  been  justly 
said,  it  is  the  privilege  of  the  King ;  and,  beyond  doubt,  this 
defendant's  employment  is  not  colourable,  but  his  real  occupa- 
tion, and  he  must,  therefore,  be  discharged.  It  would  be  an 
extraordinary  thing  if  the  servants  of  a  nobleman,  or  member 
of  Parliament  attending  his  duty  there,  should  be  privileged ; 
and  if  the  servant  of  the  King  should  not.  If  the  defendant 
is  not  entitled  to  his  discharge,  he  may  be  arrested  and  taken 
from  his  box,  as  he  is  driving  his  Majesty  to  the  House  of 
Lords. 

Hide  absolute. 


PHILIPS  V.  ASTLING  and  Another.!  i«o^- 

(2  Taunt.  206—212.)  JViir^Sw 

If  the  drawee  of  a  bill  goes  abroad,  leaving  an  agont  here  in  England        [  206  | 
with  power  to  accept  bills,  who  accepts  this  for  liim,  the  bill,  when  due, 
must  be  presented  to  the  agent  for  payment,  if  the  drawee  continues 
absent. 

Upon  a  guarant}'  giyen  of  the  price  of  goods  to  be  paid  by  a  bill,  due 
notice  of  the  non-payment  must  be  given  both  to  the  drawer  and 
guarantor,  unless  both  drawer  and  acceptor  are  bankrupts  when  the 
bUl  becomes  due. 

Assumpsit.  The  declaration  stated,  that  in  consideration  that 
the  plaintiff  would  sell  and  deliver  to  Davenport  and  Finney 
certain  goods,  to  the  amount  of  500Z.  to  be  paid  by  a  bill  for 
the  amount  drawn  by  Davenport  and  Finney  on  Houghton  at 
six  months,  and  also  in  consideration  of  a  certain  premium 

f  See  Bills  of  Exchange  Act,  1882,      an  authority  for  both  the  proposi- 
ti. 45,  46,  50.    The  case  is  cited  by      tions  in  the  head  note. — R.  C. 
Chalmers  under  the  latter  section  as 

K  K  a 
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Philips      at  the  rate  of  51.  per  cent,  thereon,  to  be  therefore  paid  by  the 
A8TLINO,     plaintiff  toihe  defendants,  the  defendants  undertook  to  guarantee 
and  Another.   (jJ^q  payment  of  the  sum  for  which  the  bill  should  be  so  drawn 
when  the  same  should  become  due ;  and  the  plaintiff  averred 
that  he  afterwards  sold  and  delivered  the  goods  to  Davenport 
and  Finney,  to  the  amount  aforesaid,  to  be  paid  for  as  aforesaid, 
and  that  such  bill  of  exchange  was  afterwards,  when  it  became 
due,  duly  presented  to  Houghton  for  payment;  but  that  he 
refused  to  pay,  whereof  Davenport  and  Finney,  and  the  defen- 
dants respectively  had  notice,  and  were  requested  to  guarantee 
[  ♦207  ]       *'the  payment  of,  and  pay  the  amount  of  the  bill ;  but  that  they 
did  not  nor  would  guarantee  or  pay  the  same. 

Upon  the  trial  of  this  cause  at  the  Guildhall  sittings  after 
Trinity  Term,  1809,  before  Mansfield,  Ch.  J.  it  appeared  that 
Davenport  and  Finney  being  desirous  to  obtain  credit  with  the 
plaintiff  for  provisions  for  the  use  of  the  ship  Providence,  the 
defendants  gave  an  undertaking  written  with  a  pencil  in  the 
following  terms.  Memorandum. — ^We  jointly  and  severally 
undertake  to  guarantee  a  payment  of  500/.  at  5Z.  per  cent.,  say, 
by  a  bill  drawn  on  G.  Houghton  by  Davenport  and  Finney  for 
500Z.  Dated  10th  Jan.  1808.  The  provisions  were  furnished, 
and  a  bill  was  given  in  payment  for  them,  dated  the  11th  of 
January,  and  drawn  by  Davenport  and  Finney  on  G.  Houghton 
at  six  months*  date,  for  515Z.  11«.  lOd.  payable  to  their  own 
order.  It  appeared  that  at  the  time  when  the  bill  became  due, 
Houghton  was  at  sea,  and  remained  absent  for  several  months 
after ;  but  he  had  a  sister  residing  in  London,  to  whom  he  had 
given  an  authority  to  fill  up  and  accept  bills  in  his  name,  and  to 
transact  other  business  for  him,  and  who  had  in  fact  accepted 
this  very  bill.  The  bill  became  due  on  the  14th  of  July :  it  was 
not  presented  for  payment  to  the  sister.  On  the  16th,  notice 
was  given  to  Davenport  and  Finney  that  it  remained  unpaid, 
but  no  notice  was  given  to  the  defendants.  In  February,  1809, 
Davenport  and  Finney  became  insolvent ;  and  Houghton  was 
declared  a  bankrupt  in  July,  1809.  No  application  was  made 
to  the  defendants  for  payment  till  after  the  date  of  both 
bankruptcies.  The  jury  found  a  verdict  for  the  plaintiff,  deduct- 
ing the  5/.  per  cent,  for  the  premium  of  the  guaranty,  which  had 
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never  been  paid  :  and  the  Chief  Justice  reserved  liberty  to  the      Philips 

mm 

defendants  to  move  to  enter  a  nonsuit ;  accordingly^  astlino, 

and  Another. 

Vauglian,  Serjt.  in  this  Term  obtained  a  rule  nisi  upon  two  [  208  ] 
grounds ;  first,  that  the  contract  was  to  guarantee  a  bill  of  the 
precise  amount  of  500/.,  and  this  was  a  bill  for  a  greater  sum. 
Secondly,  that  the  guaranty  not  being  for  the  payment  of  the 
price  of  the  goods  generally,  but  referring  to  a  bill  as  a  specific 
mode  of  payment,  it  was  necessary  that  all  due  diligence  should 
be  used  to  obtain  payment  of  the  bill  before  the  parties  could 
resort  to  the  guarantee. 

[After  argument :] 

Mansfield,  Ch.  J. :  [  210  ] 

This  was  an  action  against  two  persons  on  a  guaranty,  the 
terms  of  which  are  :  Memorandum. — We  jointly  and  separately 
promise  to  guarantee  a  pajmaent  of  5001.  at  51.  per  cent.,  say  a 
bill :  dated  10th  January,  1808.  Then  the  bill  is  given,  dated 
11th  January,  and  accepted,  and  not  having  been  paid,  this 
action  is  brought.  At  the  trial  there  appeared  reason  to  believe, 
that  Davenport  and  Finney,  the  drawers,  and  Houghton,  the 
acceptor,  were  all  at  this  time  insolvent,  but  there  was  no  proof 
of  it,  Davenport  and  Finney  first  became  plainly  insolvent  in 
February,  1809,  a  year  after  this  bill  was  drawn.  There  was  no 
evidence  of  any  demand  being  made  on  Davenport  and  Finney 
for  the  money ;  and  no  notice  was  given  them  of  the  bill  not 
being  paid  till  the  16th  :  something  was  said  of  a  threat  to  arrest 
them,  but  there  was  no  evidence  of  regular  notice.  As  to 
Houghton,  he  went  abroad ;  but  he  left  a  sister  here,  of  whom  a 
demand  might  have  been  made ;  no  demand  however  was  made 
at  the  place  where  his  sister  was  to  be  found.  At  the  trial  it 
was  objected  that  the  plaintiff  could  not  recover,  for  several 
different  reasons :  First,  that  the  defendants  stood  as  indorsers 
of  the  bill,  and  that  as  indorsers,  they  had  a  right  to  insist 
on  proof  of  the  notice  of  non-payment  both  by  the  drawer  and 
acceptor.  On  the  other  hand  it  was  urged,  and,  as  we  think, 
justly,  that  this  was  a  general  guaranty  for  payment  of  a  bill. 
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Philips      not,  as  usual,  a  guaranty  that  the  acceptor  should  pay,  but 

AsTLiNG,     a  contract  that  either  the  one  or  the  other  should  pay ;  and  the 

and  Another,   consequence  is,  that  if  the  guarantee  paid  the  bill,  he  would 

have  a  right  to  come  both  on  the  drawer  and  acceptor  for  re- 

pajnnent ;  and  though  want  of  notice  would  not  discharge  the 

[  *2ii  ]  acceptor,  *yet  the  guarantee,  as  the  holder,  had  a  right  to  insist 
on  due  notice  being  given  to  himself  of  non-payment  by  the 
acceptor,  and  that  as  to  the  drawers  he  had  a  right  to  insist  on 
notice  being  given  to  them  of  the  same  fact,  for  that  otherwise 
he  might  pay  it  in  his  own  wrong  if  they  were  discharged.  As 
to  the  second  objection,  the  question  is,  what  is  the  meaning  of 
the  word  **  say :  "  for  it  is  objected,  that  suppose  the  bill  drawn 
was  for  1,000/.,  this  would  not  be  a  guaranty  to  pay  500/.  on  the 
bill  for  1,000/.  the  guarantee  would  not  be  bound  to  pay  it ;  but 
if  "  say  "  means  "  about "  600/.  a  bill  for  515/.  might  answer 
the  description :  and  if  it  were  necessary  to  the  deciding  this 
action,  to  ascertain  the  meaning  of  that  word,  if  "  say  "  means 
to  fix  precisely  the  sum,  and  to  restrain  it  from  any  larger  sum, 
this  objection  would  be  good ;  but  it  is  not  necessary  to  decide 
that  here,  for  we  are  of  opinion  that,  unfortunately  for  the 
plaintiff,  the  defendant  is  relieved  from  the  consequence  of  this 
guaranty.  I  strongly  think  the  plaintiff  knew  the  state  of  all 
these  persons,  and  that  they  were  not  good ;  but  as  Davenport 
and  Finney  did  not  become  insolvent  till  long  after  the  bill 
became  due,  nor  Houghton  till  long  after  the  bill  became  due, 
I  do  not  know  how  to  give  the  plaintiff  the  benefit  of  his 
contract  in  this  case.  I  thought  it  possible  that  cases  might 
have  been  found  on  the  interpretation  of  such  a  guaranty,  in 
the  distribution  of  bankrupt's  effects  in  the  Court  of  Chancery : 
none  such  however  have  been  mentioned.  In  the  case  of 
Warjington  v.  Furboi\  8  East,  245,  the  expression  "  say  at  a 
credit  of  six  months,"  seems  to  be  used  in  a  positive  sense.  That 
case  also  arose  on  a  guaranty,  and  Lord  Ellbnborouoh,  Ch.  J. 
expressed  the  opinion  of  the  Court,  that  although  the  insolvency 
of  the  parties  to  a  bill  would  not  in  general  dispense  with  the 
necessity  of  presenting  it  for  payment,  yet  where  it  was  obvious 

[  *212  ]      that  it  could  not  avail,  the  same  strictness  of  *proof  was  not 
necessary  to  charge  a  guarantee,  and  therefore  if  the  ijarties 
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r. 

Li: 
and  Another. 


became  bankrupts,  and  notoriously  insolvent,  it  was  the  same  Philips 
as  if  they  were  dead.  Now  this  case  is  decided  on  the  ground,  AfiXLiNo, 
that  the  pursuing  the  course  of  applying  to  the  acceptor  in  that 
case,  as  here  to  the  acceptors  and  drawer,  would  have  been  of 
no  effect,  because  there  the  bankruptcy  had  already  happened 
before  the  bill  became  due.  Here  the  insolvency  did  not  occur 
till  long  after  the  bill  became  due,  and  Houghton's  bankruptcy 
was  long  after  that.  For  any  thing  then  that  appears,  if  this 
gentleman  had  demanded  the  money  either  of  the  acceptor  or 
drawer,  the  bill  might  have  been  paid.  That  too  was  a  guaranty 
of  payment  of  the  price  of  goods ;  this  is  for  a  bill,  and  the 
contract  necessarily  implies  that  the  defendants  will  pay  it  if 
the  plaintiffs  do  not,  being  called  on  in  a  proper  manner :  and 
therefore,  although  that  case  has  relaxed  the  strictness  of  the 
proof  of  presentment  and  notice,  and  seems  to  decide  that  it  is 
not  necessary  to  pursue  the  same  strictness  in  order  to  charge 
a  guarantee  as  to  charge  the  drawer  of  the  bill,  yet  it  may  still 
be  inferred  from  it,  that  if  the  necessary  steps  are  not  taken  to 
obtain  payment  from  the  parties  who  are  liable  on  the  bill,  and 
solvent,  the  guarantee  must  be  discharged ;  and  therefore  the 
rule  for  a  nonsuit  must  be  made 

Absolute. 


C.    p.    HILARY   TERM. 
EHIND  V.  WILKINSON.  isio. 

(2  Taunt.  237—243.)  Jan^l. 

If  a  licence  to  trade  is  lost,  the  next  best  evidence  is  the  register  of  it        r  237  1 
in  the  books  of  the  Secretary  of  State. 

An  averment  of  interest  at  the  time  of  effecting  the  policy  is  imma- 
terial, and  need  not  be  proved;  it  is  sufficient  if  the  plaintiff  be  interested 
at  the  commencement  of  the  risk. 

An  American,  who  is  owner  of  a  ship  only  as  trustee,  and  would  not 
thereby  be  entitled  to  the  privileges  of  the  American  flag  under  the 
laws  of  his  own  country,  has  a  sufficient  interest  to  maintain  an  action 
on  a  policy. 

This  was  an  action  brought  upon  two  policies  of  insurance. 
The  first  was  a  policy  eflfected  on  the  21st  of  June,  1807,  by 
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BHno)       Berthon  and  Sons,  upon  the  ship  Alert,  valued  at  l,80Gil,.  at  and 
WnjuNsojT.  from  London  to  Malta,  Zante,  and  Cephalonia,  either  or  both,, 
with  liberty  to  take  in  goods  at  Falmouth,  and  to  touch  at 
I  ♦238  ]      Patross,  and  to  load  *there  if  deemed  advisable,  at  a  premium 
of  twenty  guineas  per  cent.,  to  return  41.  per  cent,  if  the  ship 
should  sail  with  convoy  bound  to  Gibraltar,  and  4/.  per  cent, 
more  if  she  sailed  with  convoy  from  Gibraltar  to  Malta.     The- 
second  was  a  policy  effected  on  the  14th  of  Sept.  1808,  by  the 
same  persons,  as  agents,  upon  the  freight  of  the  same  ship,  at 
and  from  Patross,  Zante,  and  Cephalonia,  or  Cephalonia  and 
Zante,  and  Patross,  all  or  any  one  or  more  of  those  ports,  to  the 
ship's  port  or  ports  of  discharge  in  Great  Britain,  with  liberty 
to  touch  at  Malta,  and  to  touch  at  Falmouth  for  orders,  at  a 
premium  of  fourteen  guineas  per  cent.,  to  return  50«.  per  cent., 
if  the  ship  sailed  with  convoy  from  Malta,  and  50«.  per  cent, 
more  if  she  sailed  with  convoy  from  Gibraltar.     The  declaration 
alleged,  that  at  the  respective  times  of  effecting  the  policies,  and 
of  the  loss,  the  plaintiff  was  interested  in  the  ship  and  freight 
respectively.    Upon  the  trial  of  this  cause  at  Guildhall,  at  the 
sittings  after  last  Michaelmas  Term,  before  Mansfield,  Ch.  J.,, 
it  appeared  that  the  ship  sailed  from  London  with  convoy  for 
Gibraltar,  and  thence  with  convoy  for  Malta  ;  on  her  arrival  at 
Zante  she  was  captured  by  the  French,  who  were  then  in 
possession  of  that  island;  as  soon  as  this  capture  was  known 
in  England,  which  was  on  the  2nd  of  Feb.  1809,  the  plaintiff 
gave  notice  of  abandonment  to  all  the  underwriters,  but  it  did. 
not  appear  that  the  underwriters  ever  agreed  to  the  abandon- 
ment, and  nothing  was  done  thereon.    The  master  of  the  vessel, 
through  the  agency  of  a  friend,  ransomed  the  ship  from  the 
French  for  l,000i.,  and  took  in  a  homeward  cargo ;.  he  sailed  in 
Dec.  1808  for  Malta,  and  from  Malta  with  convoy  for  Gibraltar ; 
and  on  the  homeward  voyage  from  the  last  place,  the  ship  was 
run  down  and  totally  lost.    The  cargo  was  British,  but  the- 
ship  had  belonged  to  Mason,  an  American,  and  was  by  him 
transferred  to  the  plaintiff,  who  was  also  an  American,  under 
I  •239  J      a  power  of  attorney  given  by  Mason  to  Berthon  *the  agent.    A 
chancellor  in  the  office  of  the  American  consul  here,  swore,  that 
the  plaintiff  in  July,  1808,  and  not  before,  appeared  before  the: 
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consul,  and  took  the  oath  of  ownership  required  by  the  laws  of  rhiitd 
America  for  the  vesting  a  title  to  a  ship  in  the  purchaser ;  he  ^vit^^xson 
also  swore,  that  if  it  had  been  known  that  Bhind  was  a  trustee 
only,  the  consul  would  not  have  permitted  him  to  take  that 
oath,  the  American  laws  requiring  that  it  should  be  made  by 
the  person  having  the  beneficial  interest;  and  in  this  case  it 
was  contended  that  a  person  named  Meade  was  the  beneficial 
owner.  He  was  an  Englishman,  and  by  the  laws  of  America 
could  not  in  his  own  person  acquire  the  privileges  of  the  American 
flag :  but  it  appeared  that  he  had  advanced  a  considerable  sum 
of  money  on  the  security  of  the  ship,  and  that  Bhind  was  a 
trustee  for  him.  Mansfield,  Gh.  J.  thought  that  there  was  not 
evidence  to  shew  that  the  legal  interest  was  not  in  the  plaintiff, 
and  if  the  legal  interest  were  in  the  plaintiff,  it  was  not  necessary 
to  take  into  consideration  what  the  law  of  America  might  be, 
and  that  the  interest  proved  was  sufficient  for  the  purposes  of 
this  action.  Nevertheless  he  reserved  the  point.  The  plaintiff's 
right  to  recover  any  return  of  premium  for  having  sailed  with 
convoy  was  questioned,  on  the  ground  that  the  ship  had  never 
arrived  ;  and  a  broker  gave  evidence  that  it  was  the  universally 
received  practice  on  similar  policies,  that  the  vessel  must  arrive 
in  order  to  entitle  the  assured  to  a  return  for  convoy :  it  was 
observed  however  that  the  words  "  and  arrives,"  which  are 
usually  inserted  in  policies,  were  wanting  in  this  case.t    *    ♦    * 

Leu8,  Serjt.,  in  Michaelmas  Term  last,  moved  to  enter  a       [  240  ] 
nonsuit  upon  four  objections : 

First,  that  it  was  alleged  in  the  declaration  that  the  plaintiff' 
was  interested  at  the  time  of  effecting  the  policy,  whereas  his 
interest,  such  as  it  was,  did  not  commence  till  long  after  the 
date  of  the  policy.  2ndly,  That  upon  the  testimony  of  the 
officer  of  the  American  consul,  it  appeared  that  Bhind's  interest 
was  at  no  time  sufficient  to  support  the  averment  of  interest  in 

t  The  passage  here  omitted  merely  General  Orders  in  Council  pursuant 
refers  to  the  proof  of  a  lost  licence  to  the  Declaration  of  Paris,  I806),  a 
from  the  King  in  Council.  As  to  much  better  authority  is  Eyre  v. 
this  point  (which  will  be  henoefor-  Palsgrave  (1811)  2  Camp.  6O0,  re- 
ward of  less  importance  owing  to  ported  12  B.  B.  in  /oco.— B.  C. 
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Brino      him.    drdly,  That  the  ship  having  been  abandoned  to  the  under- 
WiLKiKBON.  writers,  the  plaintiff  had  no  interest  in  her  during  any  part  of 
the  homeward  voyage,   and   consequently  no  interest  in  the 
freight.     ♦     *     ♦ 

[  241  ]  Jirat  and  Shepherd,  Serjts.  in  the  last  Term  shewed  cause 

against  the  rule : 

They  contended,  1,  that  they  were  entitled  to  recover  either 
the  ransom  paid  for  the  ship,  or  the  entire  premium  paid  on  the 
homeward  voyage :  for  if  the  abandonment  was  effective,  the 
plaintiff  had  no  interest  in  the  homeward  freight :  and  therefore 
the  risk  never  attached.  But  if  the  abandonment  was  ineffectual, 
as  they  insisted  it  was,  then  the  plaintiff  was  entitled  to  recover 
as  for  a  total  loss  of  the  freight  on  the  homeward  voyage.  *  * 
As  to  the  plaintiff's  interest,  this  being  foreign  property,  the 
policy  was  not,  within  the  first  section  of  the  19  Geo.  II.  c.  37, 
the  property  of  his  Majesty's  subjects,  and  consequently  no  proof 
of  interest  was  necessary  :  and  although  interest  was  averred,  jet 
the  averment  being  wholly  immaterial,  needed  not  to  be  proved : 
if,  however,  interest  were  necessary,  and  if  the  plaintiff  had  not  the 
absolute  property  in  the  ship,  yet  he  had  a  sufficient  insurable 
interest,  inasmuch  as  he  had  the  disposition  and  government  of 
the  ship,  which,  in  Robertson  v.  French,  4  East,  130,+  was  held 
sufficient  to  enable  a  plaintiff  to  recover  against  underwriters. 
If  he  was  sufficiently  interested,  he  had  a  right  to  recover  the 
ransom,  and  the  two  returns  of  premium  for  convoy  from  London 
to  Gibraltar,  and  from  Gibraltar  to  Malta,  which  were  not  con- 
ditional on  the  ship's  arrival,  as  is  usually  the  case :  for  the 
[  •242  1  abandonment  being  made  under  *ignorance  of  a  recapture,  which 
had  1)efore  that  time  actually  taken  placfe,  was  of  no  effect, 
according  to  Bainhridge  v.  Xeilson,  10  East,  329.  t  And  the 
plaintiff  was  also  entitled  to  recover  a  total  loss  of  the  homeward 
freight,  and  one  return  of  premium  on  the  homeward  voyage,  for 
sailing  with  convoy  from  Malta  to  Gibraltar.  If  the  under- 
writers insist  on  the  abandonment,  they  must  necessarily  thereby 
admit  the  plaintiff's  interest  on  the  outward  voyage,  in  which 
case  he  must  recover  a  total  loss  on  the  first  policy.     But  that  is 

+  7  R.  R.  535.  t  10  B.  R.  316. 
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not  the  true  view  of  the  subject;  and  the  verdict,  as  it  now      Bhihd 
stands,  must  be  supported.  Wilkinson. 

Leu8  and  Marshall,  Serjts.  in  support  of  the  rule,  in  this 
Term,  insisted,  as  to  the  interest,  that  the  possession  and  dis- 
I)06ition  of  the  ship  being  explained  to  be  founded  on  a  defective 
title,  the  plaintiff  had  no  insurable  interest :  but  even  if  he  was 
a  sufficient  owner  in  July,  he  was  not,  as  the  declaration  averred, 
owner  when  the  ship  sailed ;  and  since  he  has  alleged  it,  he  must 
prove  the  fact  as  it  is  alleged.     *     *     * 

The  Court  held,  as  to  the  time  of  the  commencement  of  the 
plaintiff's  interest,  that  if  the  declaration  had  averred  that  he 
was  interested  at  the  time  of  the  ship's  sailing,  or  that  the 
ix)licy  was  made  on  a  certain  day,  *and  that  afterwards  on  a  [  *243  ] 
subsequent  day  the  plaintiff  acquired  an  interest,  it  would  have 
sufficed,  and  if  that  would  have  been  good,  the  allegation  of 
interest  at  the  time  of  effecting  the  policy  was  an  immaterial 
allegation,  and  needed  not  to  be  proved.  It  was  immaterial  to 
aver  interest  at  any  day  previous  to  the  commencement  of  the 
risk.  It  is  every  day's  practice  to  insure  goods  on  a  return 
voyage,  long  before  the  goods  are  bought.     *     *     The   rule 

for  a  nonsuit  must  consequently  be  made 

• 

Absolute. 


556  1810.    C.  P.     2  TAUNT.  254—255.  -r.r. 


1810.       SOUTH,  Assignee  of  the  SHEEIFF  OF  SUBEEY,  v. 
'^— *'  TANNER  AND  JONES.t 

[  254  ]  (2  Taunt.  234—257.) 

If  the  plaintiif  shew  on  his  declaration  in  debt  on  bond  against  two, 
that  the  bond  ia  executed  by  three,  it  is  good  matter  of  plea  in 
abatement, 

Or  in  arrest  of  judgment, 

But  is  no  groimd  of  nonsuit  on  the  plea  of  nan  est  factum. 

This  nvas  an. action  on  a  replevin  bond  ;  the  declaration  stated 
the  distress  levied  by  the  plaintiff  for  rent  arrear,  and  the 
tenant's  plaint  to  the  sheriff;  and  that  thereupon  the  sheriff 
according  to  the  form  of  the  statute,  did  take  from  John  Carey, 
Nathaniel  Tanner,  and  James  Jones  (the  said  Nathaniel  and 
James  Jones,  being  then  two  responsible  sureties,)  a  bond  iu 
double  the  value  of  the  goods,  &c. ;  by  which  said  bond,  the  said 
Nathaniel  and  James,  on,  &c.  (the  same  writing  obligatory  bein[; 
signed  with  their  respective  seals),  did  acknowledge  themsehes 
to  be  bound  to  James  Mangles  the  sheriff,  in  100/.  The  plain- 
tiff then  proceeded  to  shew  the  condition,  forfeiture,  and  assign- 
ment of  the  bond,  and  averred  that  by  means  thereof,  and  by 
force  of  the  statute,  an  action  had  accrued  to  the  plaintiff  to 
demand  and  have  of  the  two  defendants  the  sum  of  lOOZ.  above 
demanded,  with  a  profert.  The  defendant  craved  oyer,  upon 
which  it  appeared, — that  John  Carey,  Nathaniel  Tanner,  and 
James  Jones  were  thereby  held  and  firmly  bound  onto  James 
Mangles,  Esq.  sheriff  of  the  county  of  Surrey,  in  lOOZ. ;  where- 
upon the  two  defendants  pleaded  that  the  said  supposed  writing 
[  ♦2o5  ]  obligatory  was  not  their  deed,  nor  *the  deed  of  either  of  them; 
and  upon  this  issue  was  the  cause  tried  at  the  Croydon  Summer 
Assizes,  1809,  before  Lord  Ellenborough,  Ch.  J. :  when  his 
Lordship  was  of  opinion  that  the  bond  which  was  set  out,  and 
proved,  did  not  support  the  issue  for  the  plaintiff,  and  directed  i\ 
nonsuit. 

^  +  The  law  as  contained  in  this  case  1871].     The  point  which  was  for- 

is  adopted  by  Mr.  Serjt.  Williams  in  merly  argued  as  one  of  pleading  may 

his    notes   to    Saunders,    Cabell    y.  still  be  important  as  to  questioiis  of 

Vattghauy  pp.  291,  292  [p.  476  in  ed.  parties  and  resjudicaiu. — B.  C. 
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Best,  Serjt.  in  Michaelmas  Term  obtained  a  rule  nisi  to  set       south 
dside  the  nonsuit,  and  have  a  new  trial.  Ta.nneb 

and  Another. 

Shepherd  and  Manley,  Serjts.  now  shewed  cause: 

Advantage  may  be  taken  of  the  objection  upon  the  plea  of 
non  estfactuviy  and  it  is  not  necessary  for  the  defendant  to  plead 
in  abatement :  for  it  is  absurd  to  say  the  defendant  shall  give 
the  plaintiff  a  better  writ,  when  the  plaintiff  shews  on  his  own 
declaration  that  he  ought  to  have  taken  a  better  writ.  There- 
fore Whelpdale's  case,  5  Co.  Bep.  119,  and  the  other  cases  of  that 
class  are  not  in  point.  This  bond  was  the  deed  of  all,  but  it  was 
not  the  deed  of  these  two  only,  for  they  never  executed  any  bond 
by  which  these  two  only  were  jointly  bound.  Gordon  v.  Austen^ 
4  T.  B.  611,  is  in  point :  there  one  of  three  parties  to  a  promis- 
sory note,  was  allowed  upon  the  general  issue  to  take  the  benefit 
of  two  others  being  joined  in  the  note,  one  of  whom  was  not 
named. 

(Lawrence,  J.  That  was  a  case  of  misnomer  of  one  of  the 
parties  to  the  note,  and  consequently  there  was  a  variance  in  the 
proof  of  the  instrument  described.  Was  not  this  point  decided 
in  the  case  of  Gaulton  v.  Chaliner  and  Wilkinson,  1  William's 
Saunders,  291  /,  note !-  It  was  there  determined  ^that  if  two 
only  of  three  co-obligers  be  sued,  it  is  no  ground  of  nonsuit,  but 
goes  in  arrest  of  judgment.) 

Where  it  appears  on  the  face  of  the  record  that  there  are  other 

parties  to  the  bond  who  are  not  sued,  advantage  may  be  taken  of 

it  upon  the  trial.     JRice  v.  Shute,  5  Burr.  2614,  Aston,  J.  cited  a 

case  of  Horner  v.  Moor,  where  it  was  held  that  *all  must  he      I  *2.>G  1 

joined. 

(Lawbence,  J. :  In  that  case  the  issue  of  non  est  factum  was 
found  against  the  defendants,  and  the  objection  was  made  in 
arrest  of  judgment.) 

Strcatfield  v.  HaUiduy,  8  T.  B.  779,  Buller,  J.  says,  if  three  be 
bound  jointly  and  severally  in  a  bond,  the  obligee  cannot  sue 
two  of   them  only.    In  the  case  in  1  Saunders,  288,  Cabell  v. 
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South  Vatighan,  it  did  not  appear  on  the  face  of  the  declaration,  that 
Takmer  there  were  three  obligors,  and  therefore  it  was  there  held  no 
Another.  gj-Q^^d  of  nonsuit ;  but  here  it  does  appear  on  the  record  that 
another  was  co-obligor  with  the  defendants ;  it  is  not  requisite, 
in  order  to  shew  a  ground  of  nonsuit,  that  it  should  expressly 
appear  on  the  record  that  the  third  party  is  living,  although  it  k 
so  laid  down  by  the  learned  editor  of  Saunders. 

(Lawrence,  J. :  A  person  who  is  sued  as  living  is  presumed  to 
continue  alive.) 

In  nice  v.  Shiite,  2  Bl.  697,  Lord  Mansfield,  Ch.  J.  says, 
Indeed  if  the  plaintiff  brings  an  action  of  debt  against  A.  only, 
and  declares  upon  a  joint  bond  or  contract  of  A.  and  B.,  this 
would  be  fatal,  because  the  declaration  would  vary  from  the 
demand. 

Best,  contra,  cited  Askew  v.  Ilollingivorth,  Cro.  Eliz.  544,  to 
shew  that  in  order  to  make  the  omission  of  one  obligor  a  ground 
of  nonsuit,  the  defendant  must  expressly  shew,  that  the  third 
obligor  sealed  the  bond,  and  is  yet  alive,  and  that  could  not  in 
any  case  appear  but  by  a  special  plea.  Li  IVhelpdnlc's  case  it 
was  resolved  that  if  two  are  jointly  bound  in  a  bond,  although 
neither  of  them  is  bound  by  himself,  yet  neither  of  them  can 
say  that  the  bond  is  not  his  deed.  1  Williams's  Saunders, 
291  c,  note,  where  all  the  authorities  are  collected. 

Mansfield,  Ch.  J. : 

The  declaration  is  against  two :  it  appears  on  the  face  of  the 
record  that  the  bond  is  executed  by  two.  It  also  appears  indeed 
on  the  record,  that  the  bond  is  executed  by  three,  but  how  does 
[  •2."7  ]  that  *prove  that  it  is  not  the  deed  of  the  two?  And  if  it  is  the 
deed  of  the  two,  the  issue  is  supported.  It  would  be  very  odd  if 
proof  that  a  bond  was  executed  by  three,  should  disprove  that  it 
was  executed  by  two  of  them. 

Lawrence,  J. : 
The  objection  on  the  record  can  make  no  difference  as  to  the 
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trath  of  that  which  is  in  issue.    How  does  it  more  agree  with       south 

Mm 

the  trath  of  the  allegation  that  these  two  executed  the  bond,  if      tanker 
no  one  else  sealed  it,  than  if  another  sealed  it  also  ?  *°^  Another. 

Chambre,  J. : 

The  issue  is  not  on  the  nature  of  the  obligation,  but  whether 
it  is  the  deed  of  the  party  or  not.  The  execution  of  the  deed  is 
alone  put  in  issue,  and  not  the  question  whether  it  is  the  bond 
of  two  or  the  bond  of  three. 

Rtde  absolute  A 


M^ARTHUR  V.  LORD   SEAFORTH. 

(2  Taunt.  257— 26o.) 

On  a  bond  conditioned  for  replacing  stock,  the  obligee  is  not  entitled 
to  special  damages  for  a  profit  be  might  have  made  if  it  had  been  sooner 
replaced,  unless  he  shews  that  he  actually  would  have  made  it. 

On  a  failure  to  replace  stock,  the  measure  of  damages  is  the  price  at 
the  day  when  it  ought  to  have  been  replaced,  or  the  price  at  the  day  of 
the  trial,  at  the  option  of  the  plaintiff. 

But  not  the  highest  price  at  any  intermediate  day.    Semble. 

The  plaintiff  gaye  a  bond  conditioned  to  replace  5  per  cent,  stock  on  a 
giyen  day.  After  that  day  Government  gaye  the  holders  of  that  stock 
an  option,  to  be  paid  off  at  par,  or  to  commute  their  stock  for  3  per 
cents.  The  plaintiff  expressed  to  the  defendant  a  wish  to  have  the  stock 
replaced,  that  he  might  be  paid  at  par,  but  no  wish  to  take  3  per  cent. 
stock.  Held  that  he  was  not  entitled  to  recover  the  price  of  so  much 
3  per^  cent,  stock  as  he  might  have  obtained  in  exchange  for  the  five 
per  cents. 

This  was  a  writ  of  enquiry  to  assess  damages  upon  a  bond 
dated  the  27th  of  January,  1801,  and  given  by  the  defendant  to 
the  plaintiff  in  the  penal  sum  of  6,000/.  *The  condition  recited 
a  loan  from  the  plaintiff  to  the  defendant  of  3,200/.  of  the  five 
per  cent,  stock,  usually  called  the  loyalty  loan;  and  was  declared 
to  be,  that  the  defendant  should  at  his  expense  re-transfer 
3,200/.  like  5  per  cent.  Bank  annuities  on  or  before  the  27th  of 
January,  1802 ;  and  in  the  mean  time  account  for  and  pay  the 
plaintiff  the  half-yearly  dividends.  The  first  breach  assigned, 
was,  that  the  defendant  did  not  re-transfer  the  stock  on  or  before 

t  Heath,  J.  was  absent,  owing  to  indisposition. 
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the  27th  of  January,  1804,  or  at  any  time  since :  another  breach 
was  assigned  in  500/.  for  the  dividends  which  were  in  arrear. 
By  44  Geo.  III.  c.  99,  all  persons  possessed  of  any  of  this  stock, 
who  should  signify  before  the  5th  day  of  October,  1804,  their 
desire  to  take  the  benefit  of  the  terms  contained  in  that  Act, 
were  to  have  an  election,  either  to  be  paid  at  par  on  the  5th  of 
April  then  next,  or  were  to  remain  entitled  to  receive  the 
dividend  of  the  10th  of  October,  1804 ;  and  they  were  further, 
from  that  day  to  be  entitled  to  receive  so  much  capital  stock  in 
the  respective  annuities  therein  mentioned  as  should  be  equal  in 
value  to  100/.  sterling,  estimated  at  the  option  of  the  lords  com- 
missioners of  the  treasury,  (such  option  to  be  declared  on  or 
before  the  20th  September,  1804,  in  either  of  the  two  following 
modes,  that  is  to  say  ;  either  such  persons  should  be  entitled  to 
hold  such  capital  stock,  as  part  of  the  consolidated  5  per  cent, 
annuities  created  by  the  24  Geo.  III.  and  several  subsequent 
ActH,  receiving  thereon  one  half  year's  dividend  on   the  5th 
January,  1805,  and  in  addition  thereto  so  much  redaced  3  per 
cent,  annuities  as  should  be  equal  to  the  difference  between  100/. 
sterling,  and  the  value  of  100/.  consolidated  5  per  cent,  annuities ; 
or  in  lieu  of  every  100/.  loyalty  stock,  such  person  should  be 
entitled  to  so  much  reduced  8  per  cent,  annuities  as  should  be 
equal  to  100/. :  and  the  Act  proceeds  to  direct  the  mode  in  which 
the  value  of  the  stock  shall  be  calculated.    On  the  18th  Sept., 
1804,  the  lords  of  the  treasury  declared  their  option  *that  in 
lieu  of  every  100/.  of  the  loyalty  stock,  such  persons  who  had 
signified,  or  who  should  on  or  before  the  10th  of  October,  1804, 
signify  their  desire  to  take  the  benefit  of  the  terms  contained  in 
that  Act,  should  be  entitled  to  hold  their  stock  as  consolidated  5 
per  cent,  stock,  receiving  thereon  one  half  year's  dividend  on  the 
5th  January,  1805 ;  and  in  addition  thereto,  so  much  stock  in 
reduced  8  per  cent,  annuities  as  should  be  equal  to  the  differ- 
ence between  100/.  sterling,  and  the  value  of  100/.  stock  in  the 
consolidated  5  per  cent,  annuities.    And  by  45  Geo.  III.  c.  8,  all 
persons  possessed  of  any  of  the  loyalty  stock,  who  in  pursuance 
of  the  former  Act  had  before  the  10th  October,  1804,   signified 
their  election  to  have  the  same  paid  off  in  money  on  the  5th 
April  then  next,  and  who  should  further  signify  on  or  before 
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the  11th  March,  1805,  their  desire  to  take  the  benefit  of  the 
terms  contained  in  the  Act  now  stating,  were,  from  the  6th  of 
April,  1805,  entitled  to  receive  in  lieu  of  every  lOOZ.  of  such 
capital  stock,  so  much  capital  stock  either  in  the  consolidated  5 
per  cent,  annuities,  (receiving  thereon  an  half  year's  dividend  on 
the  5th  July,  1805,)  or  so  much  capital  stock  in  reduced  3  per 
cent,  annuities,  as  should  be  equal  in  value  to  lOOL  sterling, 
together  with  such  further  sum  in  the  last  mentioned  stock,  as 
should  be  equal  to  ten  shillings  sterling  on  every  100/.  thereof  ; 
the  interest  whereon  was  to  commence  from  the  5th  April,  1805 ; 
or  to  have  any  proportion  thereof  in  such  3  per  cent.,  or  5  per 
cent,  annuities  respectively,  as  should  be  specified  by  any  such 
person  at  the  time  of  signifying  such  desire.  The  value  of  such 
annuities  was  to  be  computed  on  the  average  price  of  such 
annuities  on  the  days  and  times  therein  mentioned,  which 
average  was  to  be  settled  and  declared  by  the  Governor  and 
Company  of  the  Bank  of  England.  The  Governor  and  Com- 
pany did  afterwards  settle  and  declare  the  average  price  of  the  5 
per  cent,  annuities  to  be  88/.  lOs.  4(i.,  and  the  average  price  *of 
the  reduced  annuities  to  be  571.  lis.  Oil.  And  on  the  1st  March, 
1805,  notice  was  issued  from  the  Treasury  that  persons  desirous 
of  taking  the  benefit  of  the  said  Act'  should  be  entitled  to  receive 
in  lieu  of  every  100/.  of  such  stock,  112/.  19«.  6rf.  5  per  cent, 
consolidated  annuities,  and  to  receive  thereon  half  a  year's 
dividends  on  the  5th  July,  1805,  or  175/.  5s.  lid.  reduced 
annuities :  the  interest  thereon  to  commence  from  the  5th  of 
April,  1805.  Upon  the  trial  at  the  Guildhall  sittings  after 
Trinity  Term,  before  Mansfield,  Ch.  J.,  the  above  Acts  of  Parlia- 
ment were  referred  to,  and  the  facts  were  proved  as  above  stated. 
The  plaintiff  also  gave  in  evidence  several  letters  which  he  had 
from  time  to  time  written  to  the  defendant,  soliciting  repayment 
of  this  loan,  of  which  the  following  were  supposed  to  be  most 
material  to  the  present  case :  On  the  23rd  February,  1804,  the 
defendant  *'  acquainted  the  plaintiff  that  an  option  was  given  to 
the  holders  of  the  loyalty  loan  created  in  1797,  to  be  paid  at  par 
by  Government  after  6  months'  notice  from  the  11th  March 
then  next ;  and  suggested,  that  as  the  stock  was  then  about  931, 
perhaps  the  defendant  might  think  it  a  proper  time  to  replace 
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the  8,200/.  lent  in  January ,  1801,  that  the  plaintiff  might  be 
able  to  avail  himself  of  the  opportunity  of  giving  notice  of  his 
desire  to  be  repaid  at  par  six  months  after,  at  which  time  he 
should  have  occasion  for  the  money.  On  the  17th  of  April, 
1807,  he  apprized  the  defendant  that  he  had  at  that  time  a 
pressing  demand  for  money,  in  consequence  of  his  daughter's 
recent  marriage ;  and  he  requested  the  defendant  would  dis- 
charge the  principal  of  his  bond,  and  the  half  year's  interest  due 
thereon ;  and  on  the  22nd  of  April,  1807,  he  wrote  to  the  defen- 
dant, stating,  that  he  was  under  peculiar  engagements  to  pay 
5,000Z.  on  the  16th  May  then  next,  and  it.  would  not  be  possible 
for  him  to  fulfil  it,  unless  the  defendant  by  that  time  should 
*  discharge  the  bond  :  that  about  3  years  ago  he  had  written  to 
the  defendant,  mentioning  his  wish  to  be  paid  the  3,200Z.,  and 
that  on  the  2nd  October,  1804,  he  had  written  to  Mr.  Donaldson, 
(the  defendant's  agent,)  to  the  same  effect,  as  the  new  Govern- 
ment then  offered  to  liquidate  the  5  per  cents,  at  par ;  and  the 
plaintiff  assured  the  defendant  that  nothing  but  the  great  incon- 
venience and  loss  to  which  he  should  be  subject,  if  not  paid  by 
the  16th  of  May  next,  would  then  make  him  so  pressing.  On 
the  6th  September,  1808,  the  plaintiff  wrote,  stating  that  "  by 
the  stock  not  having  been  replaced  he  had  not  only  been  put  to 
great  inconvenience,  but  precluded  from  availing  himself  of  the 
advantages  resulting  from  holding  that  stock  in  his  own  name. 
To  avoid  therefore  all  misunderstanding  of  the  tenor  of  the 
defendant's  engagements,  the  plaintiff  transmitted  therewith  a 
computation  of  the  principal  sum  in  sterling,  due  to  the  plaintiff 
in  July  last,  when  the  stock  was  at  the  price  therein  specified, 
and  would  have  produced  to  the  plaintiff,  had  it  been  replaced,  the 
sum  of  d,632Z.  lis.  Sd,,  which  was  the  principal  sum  now  to  be 
liquidated  by  the  defendant :  he  further  claimed,  that  should  the 
stock  at  any  period  thereafter,  from  any  favourable  turn  of  cir- 
cumstances in  the  war,  get  higher  than  what  it  was  in  July  last, 
he  was  equally  entitled,  from  the  conditions  of  the  bond,  and 
upon  every  principle  of  equity,  to  receive  such  additional  increase 
of  value."  The  computation  alluded  to  was,  that  since  the  sum 
of  175i.  58  Id.  reduced  annuity,  at  57L  11«.  Od.  per  cent,  with  a 
bonus  of  17«.  Gd.  sterling,  at  the  same  price,  making  together 
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176/.  16s.  8(1.  reduced  annuity,  was  offered  by  Government  for 
each  lOOZ.  loyalty  5  per  cent,  stock :  and  since  in  July,  1808, 
from  the  8th  to  the  11th,  the  reduced  annuities  were  at  69|,  it 
followed  that  3,200/.  loyalty  5  per  cents.,  would  have  produced 
to  the  holders,  had  it  been  replaced  previous  to  October,  1805,  so 
as  to  have  enabled  *the  holder  to  have  availed  himself  of  that 
offer,  a  total  stock  of  5,658i.  15s.  0(/.  in  the  reduced  annuities, 
which  at  69J  would  produce  in  sterling,  8,932Z.  17s.  ScL  The 
plaintiff  contended  at  the  trial  also,  that  he  w^as  entitled  to 
recover  this  sum.  The  defendant  had  before  the  trial  offered  to 
repay  the  sum  of  3,200Z.,  being  the  amount  at  par  of  the  stock 
lent.  The  stock  when  first  borrowed  and  converted  into  money 
by  the  defendant,  had  produced  only  the  sum  of  2,800L  The 
price  of  reduced  annuities  on  the  day  of  the  trial  was  68^,  and 
the  price  of  the  5  per  cent,  loyalty  stock  was  98 J.  Manspield, 
Ch.  J.  was  of  opinion  that  the  plaintiff  could  in  no  event,  be 
entitled  to  more  than  8,200L,  which  the  defendant  had  pre- 
viously offered  to  pay  him,  with  the  interest  due  thereon ;  and 
he  accordingly  directed  the  jury  to  assess  the  damages  at  8,282/. 
5s.  Od. ;  being  the  amount  of  the  principal  so  calculated,  with 
the  interest  due  thereon  up  to  the  day  of  the  execution  of  the 
enquiry.  But  his  Lordship  reserved  to  the  plaintiff  liberty  to 
apply  to  the  Court  to  increase  the  damages. 

Accordingly  Shepherd,  Serjt.  in  Michaelmas  Term  obtained 
a  rule  nisi  to  increase  the  damages.  The  plaintiff,  he  contended, 
was  entitled,  upon  the  breach  of  the  contract,  to  receive  the 
best  of  three  prices.  Either  1st,  the  price  at  the  day  agreed  on 
for  the  replacing  the  stock ;  or,  2ndly,  the  highest  price  which 
the  stock  bore  at  any  intermediate  day  between  the  day 
stipulated  for  replacing  the  stock,  and  the  day  of  trial ;  or,  3rdly, 
the  price  at  the  day  of  trial.  And  he  took  a  distinction  between 
the  case  where  stock  is  to  be  replaced  on  a  given  day,  and  where 
it  is  to  be  replaced  on  demand :  there  the  plaintiff  must  make 
his  demand,  in  order  to  fix  the  price. 

Lens,  Serjt.,  in  this  Term,  shewed  cause  against  this  rule  : 

The  plaintiff  already  receives  by  his  present  verdict  more  than 
he  is  entitled  to ;  for  he  is  paid  as  if  the  5  per  cent,  stock  was 
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now  at  par  ;  whereas  it  Is  only  at  98^.  Besides  this  bond,  the 
defendant  also  gave  a  heritable  bond,  not  for  replacing  stock,  but 
for  the  full  sum  of  3,200/.,  on  which  bond  the  plaintiff  now  pro- 
poses to  sue  :  the  stock,  when  sold  by  the  defendant,  in  fact  pro- 
duced only  2,800^  ;  and  it  is  quite  clear  that  if  a  lender  takes  a 
bond  for  the  price  of  stock  lent,  as  an  absolute  sum,  he  cannot 
legally  take  it  in  a  greater  sum  than  that  which  the  sale  of  the 
stock  produced.  It  is  therefore  advisable  for  the  plaintiff  to  con- 
sider whether  he  had  not  better  rest  contented  with  his  present 
verdict;  for  the  heritable  bond  which  charges  the  defendant's 
estate  with  8,200/.,  and  5  per  cent,  interest  thereon,  is  an 
usurious  security :  it  was  incumbent  on  the  plaintiff  at  the  time 
of  the  loan  to  make  his  election  on  which  of  the  two  instruments 
he  would  sue;  and  he  has  made  his  election  of  the  personal 
bond,  by  accepting  the  half-yearly  dividends  upon  the  stock  in 
the  mean  time ;  for  if  he  now  enforces  the  heritable  bond,  he 
will  receive  more  than  his  principal  and  5  per  cent,  interest.  On 
the  form  of  the  suggestion,  too,  it  is  impossible  that  the  plaintif 
should  recover  any  special  damage  sustained  by  the  loss  of  the 
advantage  he  might  have  made  of  the  money,  for  the  breaches 
he  has  assigned  do  not  suggest  any  such,  but  he  has  statal 
simply  a  general  breach,  for  not  replacing  the  stock,  and  another 
for  not  paying  the  dividend.  If  such  a  claim  as  this  1^ 
admitted,  it  will  enable  every  creditor  from  whom  a  debt  is 
detained,  to  recover  damages  for  the  loss  of  every  opportunity 
which  may  occur  to  him  of  advantageously  investing  money. 
The  first  letter  of  the  plaintiff  shews  what  option  he  had  made ;  he 
requests  the  defendant  to  replace  the  stock,  not  that  he  may  ex- 
change it  for  3  per  cents.,  but  that  hemayhaveit*paidoffati)ar. 
Two  years  afterwards,  having  lost  sight  of  the  loyalty  loan,  he  ex- 
presses his  wish  to  be  repaid  only  on  account  of  the  marriage  of 
his  daughter ;  and  a  few  days  after,  he  requires  it  because  he  has 
a  large  payment  to  make.  It  is  therefore  manifest,  that  if  the 
stock  had  been  replaced  at  that  period,  he  would  either  have  tamed 
it  into  cash,  or  would  have  bestowed  it  as  his  daughter's  portion. 

Shej)her(1,  contra,  adverted  to  the  case  of  Shej}herd  v. 
Johnson,  2  East,  211,  and  abandoned  his  claim  to  the  highest 
price  which  the  3  per  cent,  reduced  annuities  bore  at  any  dav 
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between  the  stipulated  day  for  replacing  the  stock,  and  the  day 
of  trial ;  but  he  contended  that  he  was  entitled  to  the  price  at 
the  time  of  trial,  of  so  much  3  per  cent,  reduced  annuities,  as 
might  have  been  obtained  from  Government  in  exchange  for  the 
loyalty  stock,  if  it  had  been  replaced  in  due  time  ;  for  the  defen- 
dant's default,  he  said,  prevented  the  plaintiff  from  putting  him- 
self in  a  condition  to  hold  that  stock  in  lieu  of  the  5  per  cent. 
stock.  In  his  last  letter  too,  the  plaintiff  expressly  claims  the 
advantages  of  that  exchange.  In  the  common  case  of  a  bond 
conditioned  to  replace  stock,  it  does  not  necessarily  happen  that 
the  obligee  wishes  to  keep  the  stock,  or  that  he  would  ever  have 
bought  stock  with  the  proceeds,  yet  he  is  entitled  to  the  price 
taken  at  the  day  of  trial. 

ilANSFIELD,  Ch.  J. : 

Wtskt  is  the  plaintiff  entitled  to,  more  than  the  price  of  the  5 
per  cent,  stock  at  the  day  of  trial  ?    All  his  letters  require  noth- 
ing more  than  to  be  paid  off  at  par.     No  application  is  made  to 
the  defendant  at  the  time  when  the  reduced  annuities  are  at  the 
highest  price :  the  plaintiff  does  not  say,  pay  me  now,  for  I  can 
invest  it  advantageously,  and  I  shall  call  on  you  to  pay  the 
difference  if  I  do  not.     Clearly  he  never  then  thought  of  the  8 
per  cents.     He  lets  the  time  pass  by,  and  he  afterwards  *states 
what  he  could  have  done.     What  difference  is  there  between  this 
advantage  of  investing  the  sum  in  the  3  per  cents.,  and  the 
advantage  of  putting  it  in  trade,  or  employing  it  in  any  other 
way  ?    At  present  I  can  see  no  difference  between  the  advantage 
that  might  have  been  derived,  (not  an  advantage  that  would 
have  been  derived,)  from  purchasing  8  per  cent,  stock,  and  the 
common  case  of  a  bond  for  500Z.,  which,  if  paid  off,  might  have 
Ijeen  invested  in  stock  at  60,  that  afterwards  rises  to  lOOZ.,  or  in 
an  estate,  that  would  yield  ten  per  cent,  interest,  or  in  any  other 
stock.     And  who  could  collect  from  the  pleadings  that  the  plain- 
tiff meant  to  raise  at  the  trial  the  question  what  he  might  have 
made,  (not  what  he  would  have  made,)  if  the  stock  had  been  re- 
placed ?    By  these  letters  it  certainly  appears,  that  the  plaintiff 
would   not  have  invested  the  money  in  stock ;  but  I  lay  those 
letters  out  of  the  case. 


M'Akthus 

r. 
Lord  Sea- 
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LoBD  Sea-        The  first  letter,  and  all  the  letters,  speak  of  the  5  per  cent. 

POBTH. 

stock  :  there  is  not  a  hint  of  the  3  per  cents.  That  ultimately 
the  plaintiff  would  have  been  glad  to  have  gotten  the  advan- 
tages of  the  3  per  cents.,  cannot  be  doubted ;  but  on  all  occa- 
sions before  the  letter  of  September,  1808,  he  wanted  to  be  paid 
at  par ;  and  even  in  that  letter,  when  he  lays  before  the  defen- 
dant the  broker's  calculation  of  his  probable  gains,  he  does  not 
say  that  if  he  had  been  repaid  he  should  have  bought  3  per 
cent,  stock  with  the  money.  The  last  reason  given  was,  that  he 
w^anted  it  to  pay  his  daughter's  fortune. 

Chambre,  J. : 

This  claim  of  special  damages  is  perfectly  collateral. 

Rule  discharged  A 


1810.  EGBERTS  v.   WYATT. 

^^'  (2  Taunt.  268—278.) 

r  268  1  A  plaintiff  who  is  entitled  to  the  temporary  possession  of  a  chattel 

and  delivers  it  back  to  the  owner  for  an  especial  purpose,  may,  after 
that  purpose  is  satisfied,  and  duriog  his  temporary  right,  Tnaintain 
trover  for  it  against  the  owner. 

Upon  a  contract  for  the  sale  of  an  estate,  the  title  and  abstract  to  be 
made  at  the  vendor's  expense,  the  purchaser  is  entitled  to  the  custody 
of  the  abstract,  until  either  the  purchase  is  finally  rescinded  by  consent, 
or  declared  impracticable  by  a  court  of  equity. 

And  when  the  contract  is  determined,  the  abstract  becomes  the 
property  of  the  vendor. 

If  the  sale  proceeds,  the  abstract  is  the  property  of  the  vendee. 

A  proviso  ijiat  in  case  the  vendor  of  an  estate  cannot  deduce  a  good 
title,  or  the  purchaser  shall  not  pay  the  money  on  the  appointed  day, 
the  agreement  shall  be  utterly  void,  gives  an  option  to  the  vendor  to 
rescind  the  sale,  in  case  the  vendee  does  not  pay  the  money,  and  to  the 
purchaser  to  rescind,  in  case  the  vendor  does  not  make  a  title,  but  not 
vice  versd. 

This  was  an  action  of  trover  for  a  written  abstract  of  the  title 
to  an  estate  situate  at  Al  vest  on,  in  the  county  of  Warwick,  and 
for  divers  sheets  of  paper  of  the  value  of  1,000/.     Upon  the  trial  of 

t  Heath,  J.  was  absent  this  day,  on  account  of  indisposition. 
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this  cause  at  Westminster  at  the  sittings  in  the  last  Michaelmas  Bobebtb 
Term,  before  Mansfield,  Ch.  J.,  it  was  proved  that  on  the  9th  of  wyatt. 
May,  1808,  the  plaintiff  contracted  with  Mrs.  and  Miss  Peers  for 
the  purchase  of  an  estate  in  the  parish  of  Alveston,  for  89,500Z. 
It  was  stipulated  in  the  contract  that  the  vendors  should,  within 
two  months  from  the  date  thereof,  make  out  and  deliver  a  true 
and  perfect  abstract  of  the  title  to  the  premises,  and  should 
deduce  a  good  and  marketable  title  thereto,  and  that  they  would 
on  or  before  the  21st  of  Dec.  1808,  on  receiving  from  the 
plaintiff  the  sum  of  89,500Z.,  execute  a  legal  conveyance  of  the 
fee  simple  and  inheritance  of  the  premises.  There  was  a  pro- 
viso that  in  case  the  vendors  could  not  deduce  a  good  and  market- 
able title,  such  as  the  purchaser  or  his  counsel  should  approve,  or 
if  the  purchaser  should  not  pay  the  *purchase  money  on  the  [♦269] 
appointed  day,  the  agreement  should  be  utterly  void,  it  being  the 
intention  of  the  parties  that  no  action  or  suit  in  equity  should  be 
brought  thereon.  The  plaintifTs  attorney,  on  the  5th  of  July, 
applied  to  the  defendant,  who  was  the  vendor's  solicitor,  for  the 
abstract ;  who  accordingly  prepared  it  at  the  vendor's  expense, 
and  delivered  it  to  the  plaintifTs  attorney  on  the  26th  of  July. 
The  plaintiffs  attorney  immediately  applied  for  and  obtained 
from  him  a  more  perspicuous  statement  of  some  things  that  were 
insufiSciently  disclosed,  and  then,  without  taking  any  copy,  laid 
the  original  abstract  with  a  fee  before  counsel,  for  his  opinion 
upon  the  behalf  of  the  purchaser  thereon;  upon  the  20th  of 
August  he  received  it  back  from  his  counsel  with  his  opinion 
vnritten  at  the  foot  of  the  same  original  abstract,  and  with 
numerous  queries  written  in  the  margin  thereof,  respecting 
the  proper  parties  to  the  assignments  of  several  ancient  out- 
standing terms  which  he  deemed  it  necessary  that  the  purchaser 
should  get  in.  On  the  following  day  the  plaintiffs  attorney  left 
the  abstract  at  the  defendant's  house,  with  a  letter,  requesting 
him  to  take  a  copy  of  the  opinion  and  marginal  observations, 
and  to  return  the  abstract  to  himself  as  soon  as  he  had  copied 
them.  After  having  several  times  in  vain  applied  to  have  it 
restored,  on  the  20th  of  December  he  formally  demanded  it  of 
the  defendant,  who  answered  that  he  had  been  unable  to  clear 
up  the  objections  of  the  purchaser's  counsel,  and  that  the  ab- 
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RoBEBTs      stract  would  therefore  be  aseless  to  the  plaintiff ;  he  therefore 
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wyatt.  refused  to  re-deliver  it.  The  plaintiff,  who  was  then  present, 
offered  to  take  the  estate  with  such  a  title  as  the  defendant 
could  make  ;  but  the  defendant  did  not  assent  to  the  proposal : 
the  plaintiff  had  never  consented  to  rescind  the  contract,  and  he 
had  since  filed  a  bill  to  compel  a  specific  performance.     Shepherd 

[  •270  ]  and  JVilliams,  Serjts.  for  the  defendant  contended,  *that  the  plain- 
tiff had  no  property  in  the  abstract,  and  must  therefore  be  non- 
suited. Mansfield,  Ch.  J.  thought  that  it  was  unnecessary  to 
enter  into  the  question  of  the  general  right  of  property  therein ; 
the  original  opinion,  paid  for  by  the  plaintiff,  was  written  on  the 
abstract,  and  the  queries  were  not  merely  subjoined  at  the  end, 
80  that  they  could  be  separated,  but  were  spread  all  over  the 
margins,  and  intermingled  in  every  sheet,  so  that  they  could  not 
be  severed  without  minutely  dividing  every  part  of  the  paper ; 
it  was  clear  that  the  vendor  had  consented  that  the  abstract 
hhould  be  laid  before  counsel  for  the  very  purpose  of  writing  an 
opinion  thereon ;  and  the  plaintiff  therefore  had  such  a  species 
of  property  therein  as  would  enable  him  to  recover  in  this  action. 
The  jury  under  this  direction  found  a  verdict  for  the  plaintiff, 
subject  to  the  opinion  of  the  Court  upon  the  point  reserved,  for 
50/.,  which  it  was  agreed  should  be  reduced  to  Is.  upon  the 
defendant's  agent  undertaking  to  re-deliver  the  abstract,  in 
case  the  Court  should  establish  the  verdict,  and  consenting  that 
Huch  undertaking  should  be  made  a  rule  of  Court. 

Shepherd  accordingly  on  the  following  day  obtained  a  rule 
niHi  to  set  aside  the  verdict  and  enter  a  nonsuit,  whereupon 
Mansfield,  Ch.  J.  held  it  quite  clear  that  the  opinion  of  counsel 
at  least  belonged  to  the  plaintiff,  and  that  he  must  have  that 
back  again. 

, After  argument] 

[  -"•'>  ]       Mansfield,  Ch.  J. : 

The  case  at  first  struck  me  as  a  singular  one.  I  could  not 
immediately  make  out  that  the  plaintiff  had  any  property  in 
this  abstract,  but  my  brother  Lens  at  the  trial  nearly  satisfied 
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me  that  he  had,  and  now,  on  consideration,  it  is  clear  that  the  Roberts 
plaintiff  had,  not  a  special,  but  a  temporary  property  in  the  wyatt. 
abstract,  that  is,  till  the  contract  is  disposed  of ;  and  then,  I 
think,  it  reverts  to  the  vendor,  because  it  would  not  be  proper 
that  an  account  of  the  title  of  a  man's  estate  should  get  abroad 
into  the  hands  of  strangers.  The  contract  is,  that  the  vendors 
shall  make  out  and  deliver  a  true  and  perfect  abstract  of  their 
title.  This  is  no  part  of  their  title  deeds :  nothing  like  it ;  but 
it  is  a  short  account  of  the  state  of  their  title.  This  then  is 
delivered ;  for  what  purpose  ?  1st,  That  the  purchaser  may  see 
whether  the  title  is  such  as  he  will  accept.  He  had  also  a  right 
to  it  after  Mr.  Humphreys  had  given  his  opinion,  in  order  to 
take  another  opinion  in  case  he  had  not  been  satisfied  with  that, 
and  for  the  purpose  of  taking  further  objections,  and  of  further 
considering  the  title.  He  must  have  it  too,  for  another  purpose, 
to  assist  him  in  preparing  his  conveyance,  that  he  may  see  who 
must  be  made  parties,  what  form  of  conveyance  is  expedient, 
what  parcels  are  to  be  inserted,  and  the  like :  it  is  delivered  then 
for  these  purposes;  and  after  it  was  so  delivered,  could  the 
owner  of  the  estate  himself  call  on  the  plaintiff  to  deliver  it  up  ? 
Certainly  not :  the  plaintiff  has  a  temporary  property,  not  only 
us  against  strangers,  but  as  against  all  the  world.  Has  any 
thing  then  been  done  to  alter  the  state  of  the  parties  ?  Usually, 
*if  an  attorney  wishes  to  save  his  employer  expense,  he  lays  the  [  *276  ] 
abstract  itself,  not  a  copy  thereof,  before  counsel,  and  usually 
leaves  several  blank  sheets  and  a  wide  margin  for  his  convey- 
-ancer  to  write  queries  on,  such  as  whether  a  deed  is  duly  exe- 
cuted, whether  a  will  is  proved,  &c.  This  abstract  is  in  that 
f^tate  delivered  to  Mr.  Humphreys,  and  his  opinion  thereon 
having  been  obtained,  it  is  delivered  back,  together  with  the 
opinion,  to  the  defendant:  for  what  purpose?  That  he  may 
answer  the  objections,  and  accompany  his  answers  with  the 
re-delivery  of  the  abstract.  He  says,  I  cannot  answer  your 
objections.  The  plaintiff  might  have  said,  perhaps  some  other 
counsel  may  think  these  objections  may  be  waived,  let  me  have 
the  abstract  in  order  to  see :  but  he  goes  further,  and  says,  I 
will  take  the  estate  with  the  title  such  as  it  is.  The  defendant 
still  says,  I  cannot  answer  this  objection  of  Mr.  Humphreys,  and 
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BoBEBTs  the  whole  transaction  is  at  an  end ;  but  that  is  not  so :  if  the 
Wyatt.  plaintiff  had  said,  the  thing  is  over,  the  matter  might  be 
rescinded.  But  what  says  the  defendant?  I  cannot  answer 
the  objections.  In  equity  such  an  answer  will  not  suflBce; 
otherwise  a  seller  who  had  altered  his  mind,  might  very  easily 
get  rid  of  a  contract  ;  but  the  courts  of  equity  say  he  shall 
answer  on  oath  first  in  his  answer  to  a  bill  filed  against  him, 
then  on  examination  before  a  Master  whether  a  title  cannot  be 
made,  the  courts  often  make  a  way  to  obviate  apparent  diffi- 
culties, and  compel  the  seller  to  procure  conveyances  in  order  to 
complete  his  title :  and  the  defendant's  declaration  that  he 
rescinds  the  contract,  will  not  at  all  defeat  the  purchaser's 
right.  This  action  then  must  be  sustained,  for  the  plaintiff  had 
a  temporary  property,  which  was  not  determined,  because  he 
had  an  option  whether  the  thing  should  go  on  or  not.  Some- 
thing  has  been  argued  on  the  construction  of  the  proviso  that 
in  case  the  vendor  could  not  make  a  title,  the  contract  should  be 
[  *277  ]  void.  But  in  order  to  adapt  that  defence  to  *the  present  case, 
the  argument  must  be,  that  if  the  defendant  says  he  cannot 
answer  the  objections,  it  shall  be  absolutely  void  at  the  choice 
of  either  party.  But  that  is  not  so  :  the  meaning  is,  that  if  the 
seller  cannot  make  a  good  title  by  the  time  mentioned,  the  con- 
tract shall  be  void  as  against  him,  and  the  plaintiff  has  a  right 
to  be  off  his  bargain.  So,  e  contra,  if  the  plaintiff  does  not  pay 
the  money,  the  defendant  may  avoid  the  contract ;  but  the  plain- 
tiff cannot  say,  I  am  not  ready  with  my  money,  therefore  I  will 
avoid  the  contract ;  nor  can  the  seller  say,  my  title  is  not  good, 
therefore  I  shall  be  off.  And  the  word  is,  "  if  they  cannot 
make,"  so  it  must  appear  by  sufficient  proof  that  they  cannot 
make  a  title.  Therefore  it  seems  that  the  plaintiff  has  a  tempo- 
rary property,  on  which  he  may  recover,  not  only  against  a 
stranger,  but  against  the  proprietor  of  the  estate;  and  that 
property  continues  until  all  the  purposes  are  answered  for  which 
the  abstract  was  delivered. 

Lawrence,  J. : 

I  am  of  the  same  opinion  upon  the  construction  of  the  proviso : 
it  would  be  a  monstrous  construction  if  either  party  could  vitiate 
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the  agreement  by  refusing  to  perform  his  part  of  it.  The  Bobebts 
qnestion  then  is,  whether  the  purpose  was  answered  for  which  wyatt. 
this  abstract  was  delivered ;  for  I  admit  it  would  be  a  mis- 
chievous thing,  if  accounts  of  a  person's  title  could  get  abroad ; 
and  therefore  not  only  is  the  abstract  to  be  returned,  but  no 
copy  to  be  kept,  lest  it  should  be  used  for  a  mischievous  purpose. 
But  was  the  time  come  when  the  abstract  was  to  be  returned, 
all  the  purposes  having  been  discharged  for  which  it  was  de- 
livered ?  Certainly  not.  The  abstract  is  returned  for  a  particu- 
lar purpose ;  the  plaintiff's  attorney  tells  the  defendant  that  it 
is  delivered  to  him  for  the  purpose  of  his  examining  and  answer- 
ing the  objections,  and  that  it  must  be  again  restored  to  the 
purchaser ;  and  the  defendant  accepts  it  on  these  terms.  Having 
*then  accepted  it  on  these  terms,  he  cannot  afterwards  say  he  [  *278  ] 
will  keep  it  on  other  terms.  It  is  not  enough  for  the  defendant 
to  say  he  cannot  remove  the  objections ;  the  purchaser  has  a 
right  to  a  better  proof  that  they  cannot  be  removed  than  the 
defendant's  assertion. 

Chambbe,  J. : 

As  to  the  general  property  in  the  abstract,  it  is  hard  to  say 
who  may  have  it ;  while  the  contract  is  open,  it  is  neither  in  the 
vendor  nor  in  the  vendee  absolutely,  but  if  the  sale  goes  on,  it 
is  the  property  of  the  vendee  ;  if  the  sale  is  broken  off,  it  is  the 
property  of  the  vendor.  In  the  mean  time  the  vendee  has  a 
temporary  property,  and  a  right  to  keep  it,  even  if  the  title  be 
rejected,  until  the  dispute  be  finally  settled,  for  his  own  justifica- 
tion, in  order  to  shew  on  what  ground  he  did  reject  the  title ; 
but  it  is  not  necessary  at  present  to  go  into  the  absolute  property. 
This  action  can  be  sustained  on  the  right  of  possession,  which 
the  plaintiff  clearly  at  this  time  had,  therefore  the  rule  for  a 
nonsuit  must  be 

Discharged, 
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1810.  TAYLOR  V.   NEEDHAM.t 

^'''^^'  (2  Taunt.  278—283.) 

j-  279  1  An  assignee  of  a  lease  by  indenture  is  estopped  by  the  deed  which 

estops  his  assignor. 

The  plaintiff  declared  that  by  indenture  between  himself  and 
H.  Saxelby,  he  had  demised  to  Saxelby  and  his  assigns  a  certain 
f  •279  ]  messuage,  habendum  for  five  years,  *and  he  stated  a  covenant 
by  Saxelby  to  repair  during  the  term.  He  then  averred 
Saxelby *s  entry  and  possession,  and  that  on  the  1st  January,  1808, 
all  his  estate  and  interest,  by  assignment  thereof  legally  made, 
came  to  and  vested  in  the  defendant,  and  averring  performance 
of  all  that  was  to  be  done  by  the  plaintiff,  he  assigned  for  breach, 
that  the  defendant,  as  such  assignee,  did  not  nor  would  after  the 
assignment,  repair,  but  on  the  contrary  thereof  permitted  the 
premises  to  be  ruinous,  &c. ;  and  so  the  defendant  had  not  kept 
the  covenant  so  made  by  Saxelby  for  himself  and  his  assigns 
with  the  plaintiff,  but  had  broken  the  same. 

The  defendant  pleaded,  first,  that  the  plaintiff  did  not  demise 
the  premises  to  Saxelby  in  manner  and  form,  &c.  *  *  The 
plaintiff  demurred,  and  assigned  for  causes,  that  the  defendant 
had  not  by  his  first  plea  denied  the  indenture  to  be  the  deed  of 
Saxelby,  nor  confessed,  or  in  any  manner  avoided  the  same,  and 
that  it  was  only  argumentative,  and  no  direct  answer  to  the 
matter  contained  in  the  declaration ;  and  that  no  apposite  or 
proper  issue  could  be  taken  thereon.   ♦    *     * 

[The  Court  after  hearing  argument  on  the  first  plea  took  time 
for  consideration.] 


[282] 


The  Judgment  of  the  Court  was  now  delivered  by 

Mansfield,  Ch.  J. : 

The  question  on  this  demurrer  is,  whether  the  plea  non  dimisit 
be  good,  when  pleaded  by  an  assignee,  who  has  the  estate  of  the 
lessee  conveyed  to  him,  which  estate  is  created  by  indenture. 
There  is  nothing  more  clear  than  that  where  a  lessee  takes  an 
estate  by  indenture,  he  is  not  at  liberty  to  plead  nil  habuit  in 

t  David  V.  Sahin,  *93,  1  Ch.  623,  62  L.  J.  Ch.  347. 
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tenementisy  nor  in  any  way  to  dispute  the  title  of  his  lessor.   Now      Taylok 

this  plea  puts  in  issue,  amongst  other  matters,  the  title  of  the     needham. 

lessor.     It  is  truly  stated  for  the  defendant,  that  in  cases  of  a 

grant  or  feofment,  a  stranger  may  plead,  "  did  not  grant,  or  did 

not  enfeof,"  and  that  plea  denies  not  only  the  existence,  but  the 

efficacy  of  the  supposed  grant  or  feofment.    It  brings  in  issue 

therefore  the  title  of  the  grantor,  as  well  as  the  operation  of  the 

deed,  and  that  plea  would  be  a  proper  plea  to  bring  in  issue  the 

execution,   construction,  and  efficacy  of  any  deed  of  demise. 

Then  the  question  comes,  whether  the  assignee  of  the  lease  may 

he  allowed  to  controvert  the  title  of  the  lessor,  when  the  lessee, 

under  whom  he  derives,  could  not  controvert  the  title  of  the 

lessor  ;  so  that  the  assignee  should  have  a  better  right  than  he 

from  whom  he  derives  it.    Exclusive  of  all  the  dicta,  it  would  be 

a  very  odd  thing  *in  the  law  of  any  country,  if  A.  could  take,       [  *283  ] 

by  any  form  of  conveyance,  a  greater  or  better  right  than  he  had 

who  conveys  it  to  him ;  it  would  be  contrary  to  all  principle. 

But  it  does  not  rest  merely  on  the  general  principle  ;  for  if  you 

look  into  all  the  books  upon  estoppel,  you  find  it  laid  down,  that 

parties  and  privies  are  estopped,  and  he  who  takes  an  estate 

under  a  deed,  is  privy  in  estate,  and  therefore  never  can  be  in  a 

better  situation  than  he  from  whom  he  takes  it.     I  cannot 

distinguish  Parker  v.  Manning^  from  this  case,  though  it  is  the 

converse.     In  a  late  case  in  this  court,  Williams,  Serjt.,  by  an 

able  argument  for  a  devisee,  endeavoured  to  convince  us  that  a 

recovery  was  void  because  there  was  no  tenant  to  the  j^necipe ; 

but  it  was  answered  for  the  heir,  that  the  devisor  was  tenant  on 

the  record,  and  therefore  estopped  from  disputing  the  recovery, 

and   the   devisee  consequently ,  was  estopped.     In  the  case  of 

Trerivan  v.  Lawrence,  1  Salk.  276,  cited  by  Williams  in  that 

argument,  a  judgment  in  scire  facias  against  tertenants,  which 

recited  the  original  judgment  as  of  the  wrong  term,  was  held  to 

be  an  estoppel.     For  these  reasons  the  defendant  is  as  much 

estopped  from  pleading  this  plea  as  if  he  had  been  the  original 

lessee,  and  consequently  the  judgment  on  these  demurrers  must 

be 

For  the  plaintiff, 
t  7  T.  E.  537. 
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C.  P.  EASTER  TERM. 
iRio.  BELL   V.   POLLER  and  Another. 

^^'  (2  Taunt.  285-^01.) 

r  2g5  ]  A  ship  was  let  to  freight  for  the  voyage,  to  take  otit  a  small  cargo  of 

lead  to  P.  and  to  bring  home  a  return  cargo,  for  which  freight  was  to 
be  paid  at  11  guineas  a  ton  for  the  whole  ship's  admeasurement.  If 
from  political  circumstances  she  should  be  unable  to  discharge  her 
cargo,  and  consequently  to'  obtain  a  return  cargo,  the  freighters  agreed 
to  pay  a  gross  sum,  less  than  the  amount  of  the  freight  per  ton ;  the 
ship  being  prevented  from  discharging,  and  the  freighter  supplying  no 
homeward  cargo,  the  master  took  in  goods  on  freight,  and  brought 
them  home  together  with  the  lead.  The  Court  held  that  he  was  entitled 
to  receive  the  gross  sum  stipulated,  and  also  to  I'etain  the  freight  which 
the  ship  had  earned. 

If  a  plaintiif  recovers  a  greater  sum  than  he  claims  by  his  particular, 
and  upon  discussion  the  Court  sanctions  the  principle  on  which  he 
recovers,  and  judgment  is  entered  up  accordingly,  no  objection  having 
been  made  to  the  excess  above  the  particular,  either  at  the  trial  or  on 
the  argument,  the  Court  will  not  reduce  the  judgment  to  the  sum 
claimed  by  the  particular. 

This  was  an  action  of  debt  on  a  charter-party ;  [the  material 
[  *28G  ]  parts  of  which  were]  *that  the  plaintiff,  master  of  the  American 
ship  the  Resolution,  of  805  tons,  then  lying  in  the  port  of 
London,  had  granted  and  letten  the  said  ship  to  freight  unto  the 
defendants,  who  had  accordingly  hired  and  taken  the  same  to 
freight  for  the  voyage,  upon  the  following  terms;  first,  the 
plaintiff  covenanted  with  the  defendants,  their  correspondents, 
&c.  that  the  ship  shoald  be  tight,  &c.  and  provided  with  all 
things  necessary  for  her  intended  voyage,  and  should  imme- 
diately, and  as  soon  as  a  British  licence  could  be  procured, 
receive  on  board  from  the  defendants  about  150  tons  of  lead,  and 
the  lead  being  put  on  board,  and  the  ship  dispatched,  should 
immediately  depart  from  London,  and,  wind  and  weather 
permitting,  proceed  to  Petersburgh,  or  so  near  thereunto  as  she 
could  safely  come,  or  some  other  port  in  the  Baltic,  where  she 
could  go  with  safety  without  lightening,  should  circumstances 
render  it  unsafe  to  go  to  Petersburgh ;  and  then  and  there 
unload,  and  make  a  right  delivery  of  the  cargo  so  loaded  at 
London,  unto  the  correspondents  of  the  defendants,  agreeably  to 
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bills  of  lading,  and  that  the  plaintiff  thereupon  would  imme-        bell 

diately  receive  on   board  at  such  port  of  discharge,  from  the      pullkr 

correspondents  of  the  defendants,  a   full   cargo  of  goods,  not  *^^  Another. 

exceeding  what  the  ship  could  reasonably  stow ;  and  the  cargo 

being  so  loaded,   and   the   ship  dispatched,   that   she    should 

immediately,  wind  and  weather  permitting,  return  to  London, 

and  there  make  a  true  delivery  of  the  cargo   so   loaded   at 

Petersburgh,  or  such  other  port  in  the  Baltic  as  aforesaid,  unto 

the  defendants ;  and  so.  upon  such  delivery  and  discharge  end 

her  voyage,  the  dangers  and  perils  of  the  seas,  restraints  of 

princes  and  rulers,  (except  in  the  case  thereinafter  provided,)  and 

accidents  by  fire  and  navigation  excepted.     And  the  plaintiff 

also  covenanted  that  the  ship  should  lay  at  her  ports  of  loading 

and  unloading,  fifty  running  days  in  the  whole,  for  the  purpose 

of  loading  and  unloading  the  respective  cargoes,  the  same  to 

*commence  and  be  computed  from  the  day  of  the  ship  being      [  ♦287  ] 

ready  to  receive  on  board  her  outward  cargo,  and  when  such 

cargo  was  put  on  board,  commence  again  on  her  arrival   at 

Petersburgh,  or  at  such  other  port  of  discharge  in  the  Baltic, 

and  report  at  the  custom-house,  and  on  notice  given  to  the 

correspondents  of  the  defendants,  of  her  being  ready  to  unload  ; 

and  when  the  cargo  was  unloaded,  commence  again  when  the 

ship  was  ready  to  receive  on  board  her  return  cargo,  and  on  the 

day  such  cargo  was  loaded  and  put  on  board,  and  the  said  ship 

ready  to  depart,  commence  again  on  the  day  of  her  arrival  and 

report  at  the  custom-house  at  her  port  of  discharge  for  the  said 

return  cargo,  and  on  notice  given  of  her  being  ready  to  unload ; 

and  so  continue  until  the  whole  of  the  said  lay  days  should  be 

fully  ended;  in  consideration  whereof,  the  defendants  covenanted 

to  procure  for  the  ship  a  British  licence,  and  not  only  to  load 

and  put  on  board  150  tons  of  lead  at  London,  and  on  the  ship's 

arrival  at  Petersburgh,  or  at  such  other  port  in  the  Baltic,  to 

unload  and  receive  the  same  from  on  board,  and  thereupon  put 

on  board  such  return  cargo,  and  on  the  arrival  of  the  ship  at 

London,  to  unload  and  receive  the  same  from  on  board,  but  also 

to  pay  the  plaintiff  in  full  for  the  freight  or  hire  of  the  ship,  at 

the    rate  of    112.   lis.    sterling    per    ton,   American    register 

admeasurement,  and  which  tonnage  was  agreed  to  be  d04||- 
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Bell       tons,  together  with  10/.  per  cent,  thereto  for  primage,  and  a 

Puller      hundred  guineas  as  a  gratification  to  the  plaintiff,  as  master,  for 

an     not  ler.  j^j^  ^^^^  ^^^  attention  to  the  cargo  during  the  voyage  ;  the  same 

to  be  paid  immediately  upon  a  true  delivery  of  the  return  cargo 
at  London,  by  approved  bills  at  two  months'  date  from  the 
report  of  the  vessel  at  the  custom-house.  And  the  plaintiff 
covenanted  that  if  political  or  other  circumstances  should 
prevent  the  shipping  a  return  cargo,  or  discharging  the  outward 
cargo,  that  the  defendants  and  their  correspondents  should  be  at 
[  ^asd  ]  liberty  to  detain  the  *ship  at  Petersburgh,  or  at  such  other  ]X)rt 
in  the  Baltic,  the  space  of  40  running  days  in  the  whole,  after 
her  arrival  there ;  and  the  defendants  covenanted  that  after  the 
ship  should  have  remained  at  Petersburgh  or  at  such  other  port 
in  the  Baltic  40  running  days  without  such  outward  cargo  heini; 
unloaded,  and  consequently  without  the  return  cargo  being 
loaded,  the  plaintiff  should  be  at  liberty  to  return  with  his  ship 
to  London,  or  any  port  in  England,  and  that  upon  her  arrival 
at  London,  or  in  any  other  port  in  England,  they  would  pay  the 
plaintiff  2,700Z.  sterling,  together  with  lOL  i^er  cent,  thereon,  and 
100  guineas  as  a  gratification  to  him  as  master ;  and  it  was  more- 
over agreed  between  the  parties,  that  if  the  ship  should  return 
with  a  cargo,  and  without  convoy,  she  should  touch  at  Dundee  or 
Leith  for  the  purpose  of  obtaining  fresh  clearances,  and  convoy 
for  London.  Provided,  that  it  should  be  lawful  for  the  defen- 
dants and  their  corresiwndents,  &c.  to  detain  the  ship  upon 
demurrage,  in  case  she  should  not  be  completely  unloaded, 
loaded,  and  finally  discharged  within  the  time  limited,  20  or 
fewer  running  days  in  the  whole,  over  and  above  the  50  running 
days  thereinbefore  mentioned;  for  which  demurrage  days  the 
defendants  covenanted  to  pay  after  the  rate  of  ten  guineas  per 
dav.     ♦     ♦    ♦ 

[  21U  ]  Upon  the  trial  of  this  cause  at  the  Guildhall  sittings  aft^r 

Trinity  Term,  1809,  before  Mansfield,  Ch.  J.  it  appeared  that  on 
the  arrival  of  the  vessel  in  Russia,  the  state  of  that  country  was 
such  that  the  vessel  was  not  i)ermitted  by  the  government  to 
unload  the  outward  cargo ;  that  the  master  addressed  himself  to 
Messrs.  Anderson  and  Moberly,  the  defendants'  correspondents 
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V, 

LL 

and  Another. 


there,  for  directions  what  he  should  do,  and  they  refused  to  give  Bkll 
him  any :  that  thereupon,  after  waiting  the  40  days,  and  having  pulleb 
done  his  best  endeavours  to  obtain  a  return  cargo  there,  he  set 
sail  and  called  at  Stockholm,  where  he  took  in  a  quantity  of 
hemp,  which  he  stowed  on  the  lead  ;  the  hemp  belonged  chiefly 
to  Messrs.  Thornton  and  Bayley,  from  whom  he  received  for 
freight  the  gross  amount  of  2,278Z.  Os.  9d.,  and  he  shipped  a 
small  quantity  on  his  own  account,  the  freight  whereof  was  of 
the  value  of  2251.  together  2,508Z.  0».  9d.  In  order  to  obtain 
this  freight,  he  waited  at  Petersburgh  several  days  after  the 
expiration  of  the  40  days,  and  incurred  expenses  to  a  consider- 
able amount.  On  his  arrival  in  England,  he  delivered  the  lead 
to  the  defendants  in  London,  and  required  payment  of  the 
whole  freight  that  would  have  accrued  upon  a  complete  home- 
ward cargo,  offering  to  give  the  defendants  credit  for  the 
homeward  freight  he  had  earned  ;  but  they  refused  to  pay  upon 
that  calculation.  The  jury  found  a  verdict  for  8,121Z.  14«.  6d. 
composed  of  the  following  items : 

The  dead  freight  homewards     .... 

Ten  per  cent,  thereon 

Gratuity  to  the  master 

Expenses  incurred  in  bringing  the  lead  to  London 


£.         8. 

d. 

2,700    0 

0 

270    0 

0 

105    0 

0 

46  14 

6 

;£3,121  14 

6 

Best,  Serjt.  in  the  ensuing  Michaelmas  Term  obtained  a       [  2D2  ] 
rule  nisi  that  the  verdict  might  be  reduced  to  6182.  18«.  9d.  by 
deducting  from  the  amount  found  by  the  jury  all  the  freight 
which  had  been  earned  on  the  homeward  voyage. 

Shepherd  and  Vaiighan,  Serjts.  in  the  same  Term  shewed 
cause  against  this  rule ;  [and  distinguished  the  case  from]  Ptdler  t  293  ] 
V.  Stanifarth,  11  East,  282,+  a  case  on  a  policy,  which  arose  on  a 
similar  charter-party,  and  under  circumstances  in  a  great 
measure  similar.  In  that  case  Lord  Ellenborough,  Ch.  J. 
assumed,  that  Messrs.  Puller  were  entitled  to  the  sum  earned  on 
the  homeward  voyage,  and  that  it  might  be  set  off  against  the 

t  10  B.  E.  486. 

B.E. — ^VOL.  XI.  P  P 
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BsLL       dead  freight ;  and  Le  Blamc,  J.  says,   "  the  loss    has   been 
PuLLBB      evidently   diminished  pro  tanto,  by  the  freight  earned   from 
and  Another,  stockhohn."    But  there  is  an  important  difference  between  the 
two  cases :  for  there  the  captain  acting  for  the  best,  and  making 
himself  agent  for  the  freighters,  sold  the  lead  at  Stockholm,  and 
took  in  a  return  cargo :  here  the  plaintiff  actually  addresses 
[  ^294  ]      himself  to  the  defendant's  agents  *at  Petersburgh,   and   they 
renounce  the  homeward  voyage,  and  it  is  not  till  after  he  has 
staid  the  40  days,  and  has  performed  every  thing  stipulated  by 
the  charter-party,  that  he  prepares  to  take  in  a  cargo  on  his  own 
account.    But  there  was  a  circumstance  which  was  not  adverted 
to.    If  Messrs.  Puller  adopted  the  acts  of  their  captain,  and  the 
homeward  voyage,  they  did  in  effect  ship  a  return  cargo,  and 
then  the  freight  received  might  be  properly  set  off  against  the 
freight  due  for  the  homeward  voyage ;  but  in  such  case  lOZ.  per 
ton  was  the  freight  due  for  the  homeward  voyage,  whereas  those 
learned  judges  seem  to  have  considered  that  in  no  event  was 
more  to  be  paid  than  the  2,500{.  dead  freight,  which  was  not 
the  case.    There,  however,  the  point  was  at  most  only  inciden- 
tally and  collaterally  decided ;  and  moreover,  it  does  not  appear 
that  the  question  ever  was  raised  by  the  counsel,  and  the  interest 
of  Messrs.  Puller  did  not  require  that  it  should  be  raised ;  for  it 
was  indifferent  to  them :  therefore  the  point  not  having  been 
discussed,  the  decision  is  entitled  to  the  less  weight. 

(Mansfield,  Gh.  J.  and  Heath,  J. :  Might  not  this  be  deducted 
without  a  set-off?  if  money,  received  as  this  was,  without  the 
defendants'  knowledge  or  privity,  can  be  considered  as  money 
received  for  them,  is  it  not  payment  to  the  plaintiff  ;)ro  tanto^ 
and  may  it  not  be  given  in  evidence  on  nil  debet  /) 

Or  at  all  events  the  defendants  must  repay  the  demurrage, 
and  other  expenses  which  the  plaintiff  has  incurred  in  obtaining 
and  shipping  this  additional  cargo ;  the  amount  may  properly 
be  referred  to  one  of  the  special  jury  to  ascertain. 

Best,  contra :     . 

[  295  ]  *    ^    The  transaction  is  this  :  the  lead  is  shipped  for  Russia ; 

if  sold  there,  the  defendants  will  be  in  a  situation  to  purchase 
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there  with  the  proceeds  a  return  cargo.    But  it  is  known  that        Bell 
they  probably  may  not  be  able  to  land  the  cargo  there  ;  if  it  is      puller 
not  landed,  the  lead  must  be  brought  back,  and  this  will  be  a  *°^  Another, 
losing  adventure.     *    *    Much  has  been  said  in  this  case  of 
dead  freight.    The  usual  acceptation  of  which  is,  a  sum  paid  as 
a  compensation  for  the  omission  to  supply  freight,  when  a  ship 
returns  in  ballast.    But  this  charter-party  does  not  contemplate 
the  circumstance  of  returning  empty ;  it  is  not  said,  if  the  ship 
returns  in  ballast  you  shall  have  2,700?.,  but  if  she  returns  with- 
out unloading  the  lead,  the  plaintiff  shall  have  the  2,7002. 

(Mansfield,  Ch.  J. :  The  stipulation  is,  that  the  2,700Z.  shall 
also  be  paid,  in  case  circumstances  should  prevent  the  shipping 
a  return  cargo,  which  will  include  the  case  of  returning  in 
ballast.) 

The  ship  did  return  without  either  unloading  the  lead,  or 
shipping  a  return  cargo  ;  in  which  case  the  plaintiff  is  to  receive 
:2,70O2.  only,  and  he  has  got,  notwithstanding  the  present  rule, 
the  whole  of  that  *sum.  The  question  then  is,  what  the  defend-  [  •296  ] 
Ants  have  for  the  2,700Z.  ?  Wherever  a  ship  is  chartered  at  a 
specific  sum  for  the  voyage,  without  relation  to  the  quantity  of 
goods  to  be  carried,  the  contract  is,  as  Lord  Habdwicke,  Chan- 
cellor, says  in  2  Atk.  621,  Paid  v.  Birch,  cited  by  Mr.  Abbott  on 
Shipping,  8rd  edit.  298,  rather  a  contract  for  the  use  of  a  ship 
for  the  voyage,  than  for  the  freight  of  the  goods.  This,  there- 
fore, is  an  absolute  contract  for  the  letting  and  hiring  of  the  ship 
for  a  clear  voyage  out  and  home ;  whether  one  sum  or  another 
sum  shall  be  paid  for  it,  depends  on  a  certain  event;  but 
whether  the  one  sum  or  the  other  sum  becomes  payable,  the 
ship  is  the  defendants'  for  the  voyage,  and  whatever  casual 
advantage  may  arise  therefrom,  belongs  to  him  who  has  hired  it 
for  the  voyage,  not  to  him  who  has  let  it.  As  if  a  man  should 
hire  a  house,  to  pay  one  rent  in  one  event,  and  another  rent  in 
another,  if  any  profit  is  made  in  the  mean  time  of  the  house,  the 
tenant  must  have  the  benefit  thereof.  Although  the  defendants 
could  not  have  compelled  the  captain  to  take  these  goods  on 

board,  yet,  being  put  on  board,  they  are  there  for  the  benefit  of 

p  p  2 
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Bill        the  defendants,  who  would  be  pat  in  an  awkward  situation,  if 

mm 

PuLLEB      ^bis  Court  shonld  decide,  in  express  contradiction  to  the  decision 
and  Another,  ^f  ^he  Court  of  King's  Bench,  that  the  freight  earned  is  not  to  be 
deducted. 

(Mansfield,  Ch.  J.  and  Heath,  J. :  The  point  was  not  argued 
before  B.  B. ;  the  counsel  never  took  the  point.) 

In  Abbott  on  Shipping,  8rd  edit.  195,  a  French  ordinance  is 
mentioned,  which  directs  that  if  the  ship  be  freighted  by  the 
great,  and  the  merchant  do  not  furnish  a  full  loading,  yet  the 
master  shall  not,  without  his  consent,  take  in  other  goods  to 
complete  the  freight,  nor  without  accounting  to  the  freighter  for 
the  freight  of  such  goods.  So  here,  this  ship  is  hired  by  the 
great ;  the  master,  according  to  the  principle  of  this  ordinance,, 
which  is  the  equity  of  the  case,  ought  to  account  for  this  freight. 

Cur.  adv.  vult. 

[  297  ]       Mansfield,  Ch.  J.  in  Hilary  Term  delivered  the  opinion  of  the 

Court: 

This  is  an  action  brought  on  a  charter-party  of  a  very  singolar 
sort:  the  demand  is  for  2,700!.,  by  a  technical  phrase  called 
dead  freight :  the  defendant  insists  that  he  is  not  bound  to  pay 
the  whole  of  the  2,700Z.,  because  the  plaintiff,  as  the  owner  of 
the  ship,  acquired  some  freight,  for  goods,  which  he  procured  to 
be  loaded  on  board  at  Fetersburgh,  and  brought  to  England  :  and 
the  question  is,  whether  the  defendant  is  entitled  to  make  any 
such  deduction,  or  whether  the  plaintiff  is  entitled  to  recover  the 
whole  of  the  2,700/.  The  declaration  states  that  the  owner,  the 
plaintiff,  let  the  vessel  on  a  charter-party  to  go  to  Fetersburgh 
from  London.  There  is  a  covenant  that  the  ship  should  be 
tight,  &c.,  and  that  she  should  take  on  board  150  tons  of  lead» 
and  carry  the  same  to  Fetersburgh,  or  as  near  as  she  could,  or  to 
some  other  port  in  the  Baltic  where  she  could  go  without  lighten- 
ing, and  would  immediately  receive  on  board  a  cargo  of  goods « 
and  immediately  proceed  to  London.  The  ship  was  to  lay  at 
Fetersburgh  50  running  days  in  the  whole.  The  defendao.tB 
covenant  to  put  the  lead  on  board,  and  to  procure  and  put  on 
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t)oard  at  PeterBborgh  or  some  other  port  in  the  Baltic,  a  home-       Bell 

■ward  cargo;   to  pay  IIZ.  11«.  per  ton  freight,   10  per  cent,      puller 

primage,  and    100  guineas  gratuity  to  the  captain :    it  was  ^^  Another. 

provided  that  if  political  or  other  circumstances  should  prevent 

the  defendants  from  shipping  a  return  cargo,  they  might  detain 

the  ship  at  Petersburgh  40  days  after  her  arrival,  and  that  after 

she  had  laid  40  running  days  without  her  cargo  being  unloaded, 

and  consequently  without  a  home  cargo  being  loaded,  the  plaintiff 

should  be  at  liberty  to  return  to  London  or  any  port  in  England, 

which  is  an  extraordinary  part  of  the  contract.     Such  was  the 

<;ase,  that  the  Bussian  Government  would  not  suffer  the  outward 

cargo  to  be  unloaded ;  and  in  that  event,  after  the  40  running 

*days  had  expired,  and  the  plaintiff  was  at  liberty  to  return  to      [  •^os  ] 

England,  he  acquires  freight.    It  is  very  extraordinary  that  the 

charter-party  contained  no  covenant  to  bring  back  the  lead  to 

London  in  case  of  the  non-delivery  at  Petersburgh ;  for  the  lead 

would  probably  be  worth  much  less  at  Plymouth,  or  any  other 

distant  port,  than  in  London.    However  the  2,7002.  is  to  be  paid 

on  the  lead  being  delivered  at  any  port  in  England.    The  object 

of  the  voyage  was  the  return  cargo.    The  ship  was  to  carry  304 

tons  and  some  decimals,  at  the  freight  of  11  guineas  per  ton ; 

and  the  freight  of  a  full  cargo,  at  this  rate,  would  have  much 

exceeded    2,500L      Since    the  homeward   cargo  could  not  be 

obtained,  the  defendants  were,  I  suppose,  to  have  their  lead 

brought  back,  though  it  is  not  so  expressed ;  and  it  may  be 

conjectured  that  the  reason  why  the  deed  is  so  inaccurately 

drawn,  was,  that  the  parties  inferred,  that  if  the  lead  should  not 

be  unloaded,  it  would  come  back  to  London  on  the  same  terms  on 

which  the  ship  would  return  empty  in  case  there  was  no  return 

cargo;    but  that  is  inconsistent  with  the  other  clause,  which 

makes  the  dead  freight  payable  on  the  ship's  arrival  at  any  port 

in   England;!  ior  certainly  the  charter-party  imposes  on  the 

plaintiff  no  obligation  to  bring  back  the  lead  to  London.    This 

makes  it  a  very  extraordinary  case;    and  none  of  the  cases 

mentioned  by  Mr^  Abbot,  or  elsewhere,  apply  to  afford  a  rule  for 

t  Shepherd  stated  tlie  reason  of  tained,  wHch  were  to  return  to 
this  to  be,  that  the  charter-party  London  or  any  other  port  in  England, 
•copied  the  terms  of  ithe  licence  ob- 
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Bbix  the  present  case.  Because,  even  sapposing  that  the  captain  » 
PuLLKB  bound  by  his  covenant  to  bring  back  the  lead  for  the  2,700/.,  it 
»nd  Another,  jg  nothing  more  than  a  contract  to  bring  back  a  certain  quantity 
of  goods,  not  indeed  according  to  a  rate  of  freight  proportioned  to 
any  certain  bulk  or  weight,  but  merely  as  a  waggoner  might  agree 
for  a  gross  sum  to  carry  goods  in  his  own  waggon  from  London 
[  ^299  ]  to  Exeter  or  ^elsewhere.  Now  considering  this  as  a  mere  contract^ 
to  bring  certain  goods  to  England,  I  see  no  reason  why  the 
captain  may  not  earn  what  else  he  can  by  taking  other  goods  on 
board  for  his  own  benefit.  In  common  cases  of  charter-parties* 
there  usually  is  a  covenant  that  the  freighter  will  supply  a 
certain  quantity  of  homeward  freight  at  the  foreign  port,  and  if 
he  does  not,  the  plaintiff  has  his  action  on  the  covenant  against 
him.  But  suppose,  instead  of  leaving  the  damages  open,  he 
stipulates,  if  I  cannot  provide  a  cargo  for  you,  I  will  pay  you  so 
much,  would  not  the  owner  in  that  case  have  a  right  to  take 
goods  on  board  for  his  own  account  ?  His  ship  is  at  full  Uberty 
for  him  to  make  any  other  profit  of,  and  in  such  a  case  he  doubt- 
less would  insist  on  more  or  less  liquidated  damages,  according 
to  the  chance  he  foresaw  of  getting  freight  home  from  the  place 
where  he  was  going:  he  would  raise  or  lower  his  demand 
accordingly :  and  in  such  case  I  see  no  reason  why  the  person 
who  had  stipulated  to  pay  such  liquidated  damages,  should  be 
discharged  from  any  part  thereof  on  account  of  the  profit  which 
the  plaintiff  might  make  by  the  cargo  supplied  by  any  other 
person.  I  was  at  first  much  staggered  by  the  case  in  the  Court 
of  King's  Bench,  which  is  very  similar ;  but  there  the  captain 
did  not  bring  home  the  lead,  but  instead  thereof  went  to  Stock- 
holm,  and  there  sold  the  lead,  and  got  other  goods  and  brought 
them  home.  The  plaintiff  there  called  on  the  insurers  on  a  very 
singular  insurance,  not  of  the  ship,  freight,  or  goods,  but  it  was 
this  ;  we  the  underwriters  agree  to  pay  a  total  loss  in  case  the 
ship  is  not  allowed  to  load  a  cargo  at  Petersburgh.  This  was  m 
effect  an  insurance  of  the  voyage ;  there  Messrs.  Puller 
demanded  the  sum  of  2,50(M.,  thinking  they  were  bound  to  pay 
that  to  the  owner ;  but  it  was  said  for  the  defendant,  no,  he  is 
not  obliged  to  pay  the  whole,  but  the  whole,  deducting  the 
freight  which  the  captain  obtained  at  Stockholm.    This  strong 
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difference  subsists  between  *the  two  cases :  there  the  lead  was  Bell 
the  property  of  Messrs.  Puller,  but  the  lead  was  not  brought  puller 
back,  it  was  sold  at  Stockholm  ;  and  for  aught  that  appears,  the  *°^  Another. 
means  which  the  captain  had  of  obtaining  any  freight  at  Stock-  ^  *^^  ^ 
holm,  might  arise  from  the  use  he  made  of  the  lead  there  :  and 
on  that  account,  perhaps,  the  Court  of  King's  Bench  might  think 
that  the  captain,  who  had  not  been  authorized  or  directed  to  act 
thus,  but  had  done  all  this  for  his  own  benefit,  should  not  be 
entitled  to  that  profit,  leaving  the  underwriters  to  pay  the  whole 
2,500Z.  But  in  this  case,  on  the  best  consideration,  we  think 
that  the  defendants  are  not  entitled  to  deduct,  from  the  2,700Z. 
the  profit  which  the  captain  made.  Something  was  said,  that 
if  a  full  return  cargo  had  been  provided,  the  plaintiff  would  have 
got  more  than  he  will  now  get  by  the  2,700i.  together  with  this 
freight ;  but  the  plaintiff  has  said,  pay  me  what  you  would  have 
paid  if  a  full  return  cargo  had  been  obtained  at  Petersburgh,  and 
I  will  allow  the  return  freight  out  of  it.  I  do  not  know  how  that 
would  leave  the  balance  ;  it  is  a  matter  of  calculation  ;  but  how- 
ever since  it  has  been  rejected,  the  plaintiff  is  entitled  to  his 
2,700/.  The  rule  therefore  which  has  been  obtained  for  reducing 
the  damages  from  3,121Z.  16«.  6d.  to  618?.  13s.  9d.  by  deducting 
the  return  freight,  must  be 

DischaiyecL 

The  plaintiff  having  entered  up  judgment  for  the  sum  of 
3,121Z.  14«.  6d.  found  by  the  verdict,  Best,  Serjt.  on  this  day 
moved  that  the  judgment  might  be  restrained  to  the  sum 
claimed  by  the  bill  of  particulars,  which  was  a  balance  of 
IfillL  lis.  only.  If  it  had  been  understood  at  the  trial,  that  the 
plaintiff  was  proceeding  to  recover  a  greater  sum  than  this,  he 
would  not  have  been  permitted  so  to  do.  He  will  now  obtain  as 
the  whole  produce  of  his  voyage  5,523Z.  16s.,  whereas  if  the 
defendants  *had  supplied  him  with  a  full  return  cargo,  he  could  [  *30i  ] 
not  have  been  entitled  to  more  than  4,019/.  12s.  6d. 

The  Court  observed,  that  in  an  earlier  stage  of  the  cause  the 
defendants  had  rejected  the  plaintiffs'  offer  to  put  the  case  on  the 
same  footing  as  if  they  had  provided  a  full  homeward  cargo,  and 
they  must  now  abide  by  their  election.    It  was  hard  enough  to 


584  1810.    C.  P.    2  TAUNT.  801.  [e.b. 

BBtL       tie  up  a  plaintiff  at  the  trial  by  his  particular ;  and  although 

mm 

PuLLEB      he  had  here  gone  beyond  it,  he  had  obtained  no  more  than  the 
and  Another,  judgment  of  the  CJourt  gave  him,  and  no  injustice  was  occasioned 
by  the  excess ;  they  therefore 

Rejected  the  application. 


1810.  CKUICK8HANK  r.   JANSOK 

-^^y^'  (2  Taunt.  301—302.) 

r  301  -J  Under  a  policy  at  and  from  an  island,  a  ship  is  protected  in  moTing 

from  port  to  port  in  the  same  island. 

Tras  was  an  action  brought  upon  a  policy  of  insurance  "  at 
and  from  Jamaica  to  London."  The  ship  was  "  warranted  to 
sail  after  the  12th  of  January,  and  on  or  before  the  Ist  of 
August."  Upon  the  trial  of  this  cause  at  Guildhall,  at  the 
sittings  after  Hilary  Term,  before  Mansfield,  Ch.  J.  it  appeared 
that  the  vessel  was  at  anchor  at  port  Maria,  in  the  island  of 
Jamaica,  for  the  purpose  of  taking  in  her  cargo.  Port  Maria  is 
considered  as  a  very  hazardous  station  for  ships ;  and  as  soon  as 
the  vessel  was  completely  loaded,  and  before  the  12th  of  January, 
the  master  sailed  for  Port  Antonio,  an  accustomed  rendezvous  in 
the  same  island,  intending  to  wait  there  for  convoy.  In  going 
thither  the  ship  was  lost.  The  defendant  at  the  trial  contended 
that  the  moving  and  putting  the  ship  within  the  dangers  of  the 
sea  before  the  12th  of  January,  was  a  breach  of  the  warranty, 
which  put  her  out  of  the  protection  of  the  policy.  The  jury, 
however,  found  a  verdict  for  the  plaintiff. 

[  302  ]  LenSy  Serjt.  now  moved  to  set  aside  the  verdict  and  have  a 

new  trial,  upon  the  ground  that  this  was  not  a  loss  within  the 
policy :  but  the  Court  held  that  there  was  no  ground  for  the 
motion,  and  that  under  the  word  at,  a  ship  moving  from  one 
port  to  another  in  the  same  country  is  protected,  and  they 

Refused  to  grant  the  nde.\ 
t  Camden  v.  Cowley^  1  BL  417,  ace. 
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SUTTON  V.  BUCK  isio. 

(2  Taunt.  302—312.)  MaylO. 

Possession  of  a  ship  under  a  transfer,  void  for  non-complianoe  with        r  302  ] 
the  Eegister  Acts,  is  a  sufficient  title  in  trover  against  a  stranger  for 
parts  of  the  ship,  being  wrecked. 

Possession  under  a  general  bailment,  is  a  sufficient  title  for  a  plaintiff 
in  trover. 

The  plaintiff  bought  and  paid  for  a  ship  stranded  on  the  English 
coast,  but  the  transfer  was  not  regular :  he  tried  to  save  her,  but  she 
went  to  pieces ;  the  defendant  possessed  himself  of  parts  of  the  wreck, 
which  drifted  on  his  farm :  held  that  the  plaintiff's  possession  enabled 
him  to  recover  for  them  in  trover. 

The  lord  of  a  manor  is  not  entitled  to  salvage  for  taking,  against  the 
consent  of  the  owner,  and  preserving,  parts  of  a  ship  thrown  on  his 
manor,  when  the  servants  of  the  owner  are  there  to  take  care  of  it  for 
him. 

This  was  an  action  of  trover  for  divers  quantities  of  timber, 
wood,  and  materials.    It  was  first  tried  at  the  Norfolk  Summer 
Assizes,  1809,  before  Mansfield,  Ch.  J.,  when  the  plaintiff's  ease 
appeared  to  be  this.     The  ship  Spring^  with  her  cargo,  belonging 
to    Gardiner,   a  merchant  in    London,   was  stranded  on  the 
Blakeney  sands  on  the  Norfolk  coast.     Gardiner  went  thither  and 
succeeded  in  saving  the  cargo.     On  the  first  of  March  by  agree- 
ment, partly  in  writing  and  partly  in  parol,  he  sold  the  vessel  as 
she  lay,  being  then  a  complete  hull,  to  the  plaintiff  for  6002. 
which  the  plaintiff  paid  him.     Gardiner  sold  her  as  a  ship.    A 
bill  of  sale  was  executed,  but  it  could  not  be  proved  at  the  trial 
on  account  of  the  absence  of  the  attesting  witness,  nor  was  there 
any  evidence  of  a  registration,  in  compliance  with  the  regula- 
tions of  the  Register  Acts.     The  plaintiff  for  some  days  superin- 
tended the  labours  *of  eighteen  men  and  two  carpenters,  whom  he      [  *303  ] 
kept  on  board  from  the  2nd  of  March  till  the  18th,  constantly 
employed  in  endeavouring  to  get  the  ship  off,  and  with  consider- 
able hopes  of  success ;  but  at  the  end  of  that  time  the  ship  wen 
to  pieces.    He  then  by  his  agents  endeavoured  to  preserve  the 
wreck,  and  advertised  it  for  sale  by  auction ;  some  pieces  of  it 
floated  away,  and  a  part  drifted  on  the  defendant's  farm,  where 
the  defendant  collected  it  and  carried  it  home  in  carts;  the 
plaintifiTs  agents  claimed  it,  and  the  defendant  refused  to  deliver 
it,  but  said  be  should  carefully  preserve  it  for  the  rightful 
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SuTTOK  owner.  There  was  evidence  that  the  defendant  broke  up  those 
Buck.  parts  of  the  wreck  in  an  unskilful  and  injurious  manner,  by 
sawing  off  the  beams.  Mansfield,  Ch.  J.  nonsuited  the  plain- 
tiff, without  any  question  respecting  the  damages  thereby  occa- 
sioned, upon  the  ground  that  the  vessel  was  sold  as  a  ship,  and 
that  registration  of  the  transfer  was  necessary  to  confer  any  title 
on  the  plaintiff. 

Sellon,  Serjt,  in  Michaelmas  Term  had  obtained  a  rule  nm 
to  set  aside  the  nonsuit  and  have  a  new  trial,  upon  three 
grounds.  1st,  That  this  was  a  wreck  and  not  a  ship  within  the 
scope  of  the  Register  Acts,  and  that  registration  of  the  transfer 
was  therefore  unnecessary.  2ndly,  That  in  trover  it  was 
unnecessary  for  the  plaintiff  to  prove  any  title  at  all^  for  that  a 
defendant  in  trover  is  by  law  presumed  to  be  a  wrong-doer  tiU 
he  shews  the  contrary.  Srdly,  That  even  in  an  action  founded 
on  a  contract,  it  would  not  be  necessary  to  produce  this 
evidence ;  but  if  it  were  necessary  to  shew  any  title,  the  bare 
possession,  which  was  proved  to  be  in  the  plaintiff,  was  title  suf- 
ficient. 

!  After  argument :  ; 

307  J       Mansfield,  Ch.  J. : 

Suppose  a  man  gives  me  a  ship  without  a  regular  compliance 
with  the  Register  Act,  and  I  fit  it  out  at  500Z.  expense,  see  what  a 
doctrine  it  is  that  another  man  may  take  it  from  me,  and  I  have 
no  remedy.  The  only  doubt  on  the  case,  I  think,  arises  from  the 
Register  Act,  lest  if  we  should  decide  that  any  property  passed 
by  the  transfer,  it  should  militate  against  that  Act,  and  I  have 
r  ♦308  ]  never  been  able  entirely  to  free  my  mind  ♦from  that  doubt ;  but 
at  present  I  think  that  on  the  circumstances,  the  plaintiff  might 
maintain  trover.  The  case  is  this :  here  is  a  ship  stranded  : 
she  is  certainly  considered  by  all  parties  as  a  ship  belonging  to 
Gardiner :  he  does  not  think  her  worth  taking  much  trouble 
about ;  he  sells  her  to  Sutton,  who  thought  her  an  advantageous 
purchase  at  6002.,  and  who  puts  on  board  18  men  for  the 
purpose  of  getting  the  ship  off,  having  a  hope  that  she  might 
still  be  saved  and  used  as  a  ship.    There  had  been  a  bill  of  sale. 
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bat  no  registration  ;   but  as  to  the  bill  of  sale,  the  transaction      Sutton 


V. 


w&s  void,  both  because  there  was  no  written  transfer  proved,  and       buck. 
no  registration  :  and  it  struck  me  on  the  trial,  that  no  property 
passed  thereby  to  the  plaintiff,  because  the  dehvery  was  made  to 
him  as  to  an  absolute  vendee.    But,  however,  it  is  clear  that 
Gardiner  did  deUver  her  to  the  plaintiff,  with  intent  that  the 
plaintiff  should  have  her  and  keep  her,  he  was,. in  every  sense  of 
the  word,  in  possession  of  the  ship  ;  he  being  in  possession,  the 
defendant  saws  and  cuts  some  parts  of  the  wreck,  not,  I  suppose, 
with  a  view  of  doing  mischief,  but  as  he  himself  says,  with  an 
intent  to  keep  it  for  the  owner,  whoever  he  should  be.    Now 
thus  the  title  stands,  as  it  was  proved  at  the  trial.    If  mere  pos- 
session will  make  property,  to  be  sure  here  is  possession,  taking 
it  without  reference  to  the  Begister  Act.    If  Gardiner  had  said, 
I  give,  or  I  abandon  the  ship  to  you,  and  the  plaintiff  had  said, 
I  will  endeavour  to  save  her,  and  had  laid  out  great  sums  of 
money,  and  failed,  might  a  stranger  come  and  take  possession  of 
a  part  ?  it  would  be  a  monstrous  thing  to  say  that  he  could  so 
do.     Here  the  case  is  stronger ;  for  in  all  equity  and  conscience 
the  plaintiff  is  the  vendee,  and  has  paid  his  money.     Now  is  this 
in  any  degree  different  from  other  cases  of  special  property? 
The  Begister  Acts  have  not  said  that  a  man  shall  not  give  a  ship, 
and  it  seems  strange  to  say  that  a  gift  by  A.  to  B.  should  be 
defeated  by  C.    I  do  not  see  how  the  payment  *of  the  money      [  ♦309  } 
makes  this  transfer  to  differ  from  a  gift  in  that  respect :  and 
though  the  plaintiff  fails  to  establish  a  complete  title  to  the  ship, 
on  account  of  the  non-compliance  with  the  Begister  Act,  yet 
that  question  is  to  be  disputed  only  between  Gardiher  and  the 
plaintiff,  and  it  would  be  a  strange  thing  to  say  that  the  defen- 
dant can  take  possession.    In  Westerdell  v.  Dale,^  the  person  to 
whom  the  ship  was  conveyed,  had  suffered  his  former  partner  to 
continue  to  manage  it,  so  that  as  to  all  the  world,  the  former 
partner  continued  owner. 

Lawbence,  J. : 

There  is  enough  property  in  this  plaintiff  to  enable  him  to 
maintain  trover  against  a  wrong-doer,  and  although  it  has  been 

t  7  T.  E.  306. 
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SmroN  urged,  that  the  contract  is  void  with  respect  to  the  rights  of 
BvoK.  third  persons  as  ivell  as  between  the  parties,  yet  as  far  as  regards 
the  possession,  it  is  good  as  against  all  except  the  vendor 
himself.  There  is  a  difference  made  in  the  books  between  a 
wrong- doer  and  one  acting  under  colour  of  a  title.  In  the  case 
of  Annory  v.  Delamirie,  1  Str.  606,  the  bare  possession  was  held 
sufficient  in  order  to  recover  against  a  wrong-doer ;  yet  that  boy 
had  no  more  title  to  the  jewel  than  the  plaintiff  to  this  ship ; 
and  though  the  plaintiff  had  no  absolute  property  as  against 
Gardiner,  yet  he  claimed  under  Gardiner,  and  had  the  }x>6session 
against  those  who  tortiously  took  the  goods  without  colour  of 
right.    I  am  of  opinion  that  the  nonsuit  should  be  set  aside. 

Chambre,  J.  expressed  the  same  opinion.  Here  the  plaintiff 
has  possession  under  the  rightful  owner,  and  that  is  sufficient 
against  a  person  having  no  colour  of  right.  An  agister,  &<;.  a 
carrier,  a  factor,  may  bring  trover :  even  a  general  bailment  wiU 
suffice,  without  being  made  for  any  special  purpose,  but  only  for 
the  benefit  of  the  rightful  owner.  Here  is  a  general  bailment. 
It  would  be  monstrously  inconvenient  if  a  wrong-doer  could  come 
[  *310  ]  *and  take  things  out  of  the  possession  of  him  who  bad  the  pos- 
session under  the  rightful  owner,  I  am  of  opinion  that  the  non- 
suit should  be  set  aside.  I  say  nothing  about  the  measure  of 
damages  ;  it  is  not  necessary  to  decide  that  here. 

Ride  ahsiilute. 

The  cause  was  again  tried  at  the  Norfolk  Spring  Assizes,  1810, 
before  Grose,  J.  where  the  plaintiff  recovered  a  verdict  for  200/. 
damages :  and  Pcckwell  on  this  day  moved  to  set  it  aside  upon 
two  grounds.  First,  the  evidence  was,  that  two  or  three 
thousand  pieces  of  the  wreck  were  cast  on  the  shore  of  the 
manor,  whereof  the  Marquis  of  Townshend  was  the  lord,  and  the 
defendant  was  bailiff,  and  on  another  contiguous  manor ;  and 
two  large  pieces  were  fast  in  the  sand.  The  defendant  first  col- 
lected the  smaller  pieces,  and  lodged  them  in  the  manor  pound, 
and  he  received  both  from  the  plaintiff's  agents  at  the  time  of 
the  transaction,  and  from  his  counsel  at  the  trial,  the  highest 
praise  for  his  zeal  and  diligence  in  this  work,  so  that  there  was 
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originally,  be  said,  a  clear  assent  to  the  act,  and  it  was  not  until  Sutton 
the  defendant  began  to  break  up  the  larger  pieces  in  a  manner  buck. 
which  the  plaintiff's  agent  disapproved,  that  any  dissent  was 
expressed ;  and  for  that  cause  only  did  the  plaintiff  bring  his 
action.  The  plaintiff  gave  evidence  at  the  trial  that  the  parts 
were  carelessly  and  unskilfully  separated;  but  under  the  circum- 
stances the  object  was  not  so  much  to  save  the  wreck  in  the  best 
possible  manner,  as  to  save  it  at  all.  The  learned  Judge  directed 
the  jury  that  there  was  no  pretence  to  call  this  a  wreck  ;  but  if 
it  were  not  such  a  wreck  as  became  absolutely*  forfeited,  and  the 
property  of  the  lord^  yet  it  was  such  a  wreck  as  the  lord  was 
bound  by  law  to  interpose  and  take  care  of,  and  on  which  he 
therefore  had  a  lien  for  salvage ;  and  it  was  not  proved  that  any 
salvage  had  ever  been  tendered  for  the  preservation  *of  the  two  [  •sii  ] 
larger  pieces.  There  is  a  material  distinction  between  that 
species  of  wreck,  which,  by  having  lost  all  marks  of  ownership, 
is  absolutely  forfeited,  and  that  which  the  lord  or  his  grantee  is 
bound,  upon  claims  made  by  the  owner  within  a  year  and  a  day, 
to  restore.  The  stat.  3  Ed.  I.  c.  4,  is,  "  Concerning  wrecks  of 
the  sea  it  is  agreed,  that  where  a  man,  a  dog,  or  a  cat  escape 
quick  out  of  the  ship,  that  such  ship  nor  barge,  nor  any  thing 
within  them  shall  be  adjudged  wreck:  but  the  goods  shall  be 
saved  and  kept  by  view  of  the  sheriff,  coroner,  or  King's  bailiff, 
and  delivered  into  the  hands  of  such  as  are  of  the  town  where 
the  goods  were  found ;  so  that  if  any  sue  for  those  goods,  and 
after  prove  that  they  were  his,  or  perished  in  his  keeping,  within 
a  year  and  a  day,  they  shall  be  restored  to  him  without  delay ; 
and  if  not,  they  shall  remain  to  the  King,  and  be  seized  by  the 
sheriffs,  coroners,  and  bailiffs,  and  shall  be  delivered  to  them  of 
the  town,  which  shall  answer  before  the  justices,  of  the  wreck 
belonging  to  the  King.  And  where  wreck  belongeth  to  another 
than  to  the  King,  he  shall  have  it  in  like  manner."  This  dis- 
tinction is  still  more  strongly  marked  in  the  case  of  Hamilton  v. 
Davis^  5  Burr.  2732,  which  was  trover  for  casks  of  tallow :  the 
defendant  contended  that  as  nothing  quick  escaped  from  the  ship, 
the  wrecked  goods  were  absolutely  forfeited ;  but  the  casks  being 
branded  and  marked,  the  Court  held  that  they  were  preserved  to 
the  plaintiff  by  those  indicia  of  ownership.     Much  was  in  that 
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S0TTON  case  said  about  known  ownership,  and  the  distinction  was 
Buck.  acknowledged,  that  where  the  owner  is  not  known,  the  goods 
belong  to  the  lord  :  where  they  are  known,  the  owner  when  dis- 
covered may  claim  them  :  but  it  can  hardly  be  law,  that  if  two 
casks  come  on  shore,  the  one  marked  and  the  other  not  marked, 
the  lord  is  bound  to  preserve  that  which  is  marked,  and  is  at 
liberty  to  abandon  the  other :  and  if  he  is  bound  to  preserve 
that  of  which  the  owner  is  unknown,  he  has  a  lien  for  the 
[  •312  ]  salvage.  Nicholson  v.  Chapman^  2  H.  Bl.  257,+  *it  was  admitted 
by  Eyre,  Ch.  J.,  that  salvage  would  be  due  for  goods  lost  by  the 
perils  of  the  seas,  though  not  for  goods  which  accidentally 
iloated  away  in  a  navigable  river.  Secondly,  the  defendant  had 
one  entire  right  to  save  the  whole  of  this  wreck,  and  the  plaintiff 
could  not  restrain  his  right  to  the  sa\4ng  the  parts  which  he 
could  not  himself  preserve,  and  forbid  him  to  touch  that  which 
the  plaintiff  could  save.  He  acquiesced  in  the  defendant's  act, 
and  the  acquiescence  goes  to  the  whole.  If  the  defendant  once 
began  to  save  the  ship,  he  was  entitled  to  save  the  whole. 

(Mansfield,  Ch.  J. :  You  state  it  as  a  duty  incumbent  on  the 
lord  to  save  the  wreck :  where  do  you  find  that  duty  ?  I  con- 
sider it  not  as  a  duty,  but  as  a  mode  prescribed  by  which  the 
lord  shall  entitle  himself  to  the  property  in  case  the  owner  does 
not  claim  it.  Would  any  action  lie  against  the  lord  for  not 
saving  wreck  ?) 

Peckwell  contended  that  it  would. 
(Lawrence,  J. :  Did  you  ever  hear  of  such  an  action  ?) 

In  this  case  the  owner  was  unknown  to  the  defendant  until  two 
days  after  the  ship  was  entirely  destroyed. 

Mansfield,  Ch.  J. : 

The  plaintiff's  agents  were  employed  about  the  ship :  be  had 
men  on  board  working  on  her  before  she  went  to  pieces. 
Though  the  defendant  might  not  know  the  owner,  it  was 
sufficiently  notorious  in  the  neighbourhood  who  the  owner  was. 

t  3  B.  E.  375. 
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LA\mENCE,  J. :  Sutton 

0. 

See  to  what  length  that  argument  would  go!     We  should       Buck. 
have  lords  of  manors  going  on  board  vessels  and  saying,  "  Here 
is  a  crew  on  board,  but  I  know  not  the  owner,  and  I  will  therefore 
break  the  ship  to  pieces."     All  would  be  violence  and  outrage. 

Rule  refused, 

FLOWER  V.  ADAM.t  isio. 

(2  Taunt.  314— 317.)  •  :ira^. 

If  the  proximate  cause  of  damage  be  the  plaintiff's  iinskilfubiess,         [  314  ] 
although  the  primary  cause  be  the  misfeasance  of  the  defendant,  he 
cannot  recover. 

A.  placed  lime  rubbish  in  a  highway,  the  dust  blown  from  it  fright- 
ened the  horse  of  B.,  and  nearly  carried  him  into  contact  with  a  passing 
waggon,  in  avoiding  which  he  unskilfully  drove  over  other  rubbish 
placed  in  the  road  by  C,  and  was  overthrown  and  hurt :  held  that  upon 
a  count  stating  these  facts  B.  could  not  recover  against  A. 

This  was  an  action  upon  the  case.  The  declaration  contained 
three  counts,  the  first  of  which  stated  that  the  defendant  unlaw- 
fully placed  and  kept  until  the  time  of  the  grievance,  upon  the 
common  highway,  a  large  quantity  of  lime,  lime  rubbish,  and 
dust,  by  means  whereof  divers  large  quantities  of  lime,  and  other 
dust  and  light  particles  were  raised  by  the  wind  and  air,  and 
blown  over,  upon,  and  about  the  highway,  by  means  whereof 
the  plaintiffs  horse,  drawing  his  chaise  along  the  highway,  was 
ao  frightened,  that  he  ran  and  dragged  the  chaise  over  a  certain 
other  large  heap  of  rubbish  then  lying  and  placed  in  the  said 
highway,  by  means  whereof  one  of  the  shafts  of  the  chaise  was 
broken,  and  the  horse  being  further  alarmed  thereby,  ran  and 
dragged  away  the  chaise,  with  the  shaft  thereof  so  broken,  with 
great  speed  and  violence,  by  means  whereof  the  plaintiff  was 
thrown  with  violence  out  of  the  chaise,  and  greatly  cut,  bruised, 
And  wounded,  and  his  chaise  was  damaged,  and  the  plaintiff,  by 
means  of  the  premises,  also  became  very  ill,  &c.  The  second 
count  stated,  that  the  defendant  wrongfully  placed  and  kept 
ttpon  a  public  highway  a  large  heap  of  rubbish,  by  means 

t  The  proper  question  to  leave  to  of  sudden  risk  imposed  on  him  by 

the  jury  would  rather  have   been  the  negligence  of  the  defendant's  ser- 

whether  the  plaintiff  used  such  skill  vants.    See  N,  E.  R,  Co,  v.  Wanless 

and  caution  as  could  be  reasonably  (1874)  L.  E.  7  H.  L.  at  p.  16.-  P.  P. 
expected  of  him  in  the  circumstance 
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Floweb      w'hereof  divers  large  quantities  of  dust,  and  other  light  particles, 
Adav.       vrere  raised  and  blown  about  by  the  wind  and  air,  and  issued 
therefrom,  and  were  carried  about  and  over  the  said  highway, 
whereby  the  plaintiff's  horse,  which  he  was  then  driving  upon  the 
highway  in  a  certain  chaise,  was  so  startled,  that  he  ran  and 
carried  the  chaise  with  great  force  and  speed  across  the  highway 
towards  a  waggon  then  and  there  passing,  to  the  great  and 
imminent  danger  of  the  plaintiff,  who  was  then  in  the  chaise ; 
[  •315  ]      whereupon  the  plaintiff,  in  order  to  •avoid  being  carried  and 
forced  against  the  waggon,  endeavoured  to  pull  and  bring  the 
horse  round  to  the  other  side  of  the  road  therefrom ;  and  in  so 
doing,  and  endeavouring  to  avoid  the  imminent  danger  of  and 
from  the  waggon,  the  chaise  was  forced  and  carried  upon  and 
over  a  certain  other  heap  of  rubbish  or  dirt  then  placed  and 
being  in  the  highway,  whereby  one  of  the  shafts  of  the  chaise 
was  broken,  and  the  horse  so  terrified  thereby,  that  he  ran  off 
with  the  chaise  with  great  speed  and  violence,  whereby  the 
plaintiff  was  thrown  out  of  the  chaise  with  great  violence,  and 
greatly  wounded,  and  the  chaise  was  broken,  and  the  plaintiff 
became  ill,  &c.     The  third  count  stated  that  the  defendant 
wrongfully  and  unlawfully  placed  and  kept  a  quantity  of  lime 
and  other  rubbish  at  the  side  of  and  upon  a  public  King's  high- 
way, from  which  rubbish  there  was  raised  and  blown  about  by 
the  wind,  a  great  cloud  and  quantity  of  lime,  and  other  dust  and 
light  particles,  by  means  whereof  the  plaintiff's  horse,  then  and 
there  drawing  his  chaise  along  the  highway,  was  so  startled,  that 
he  ran  away  with  the  chaise  with  great  violence,  and  by  means 
thereof  the  plaintiff  was  thrown  from  the   chaise,  and    was 
wounded,  and  the  chaise  was  broken;   and  by  means  of  the 
premises,  the  plaintiff  became  sick,  was  prevented  from  trans* 
acting  his  lawful  business,  and  was  obliged  to  expend  money  in 
his  cure.    Upon  the  trial  of  this  cause  at  Westminster,  at  the 
sittings  after  last  Hilary  Term,  before  Mansfield,  Ch.  J.,  the 
evidence  was,  that  some  bricklayers  employed  by  the  defendant 
had  laid  14  barrows  full  of  lime  rubbish  before  the  defendant's 
door ;   the  plaintiff  was  passing  in  a  single  horse  chaise ;   the 
wind  did  raise  a  whirlwind  of  this  lime  rubbish,  and    that 
frightened  the  horse,  which  usually  was  very  quiet ;   he  started 
on  one  side  and  would  have  run  against  a  waggon  which  was 
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meeting  them,  but  that  the  plaintiff  hastily  pulled  him  round,      Flowkb 

and  the  horse  then  ran  over  a  lime  heap  lying  before  another       aoIm. 

man's  door ;  *by  the  shock  the  shaft  was  broken ;  and  the  horse       [  *316 

being  still  more  alarmed  by  it,  ran  away  and  overset  the  chaise, 

and  the  plaintiff  was  thrown  out  and  hurt.     Mansfield,  Ch.  J. 

was  of  opinion,  that  the  allegations  in  the  first  and  third  counts 

were  not  substantiated,  and  that  the  charge  in  the  second  count 

was  nearer  the  real  case,  and  upon  that  count  he  directed  the 

jury,  that  if  the  mishap  was  occasioned  either  by  pure  accident, 

or  owing  to  the  plaintiff  not  being  a  very  skilful  charioteer,  the 

plaintiff  was  not  entitled  to  recover :  if  the  placing  of  the  lime 

rubbish  before  the  door  was  no  more  than  a  person  would  do  in 

the  usual  course  of  business,  it  might  be  considered  as  a  mere 

accident :  if  there  was  blameable  negligence,  they  would  find  for 

the  plaintiff.    The  jury  found  a  verdict  for  the  defendant. 

Shepherd,  Serjt.  now  moved  that  the  verdict  might  be  set 
aside  and  a  new  trial  had,  on  account  of  a  supposed  misdirection 
of  the  Chief  Justice.    If  the  defendant  was  to  blame  in  the  first 
instance  in  placing  the  rubbish  there,  it  is  not  enough  for  him 
to  say  that  if  the  plaintiff  had  not  pulled  his  horse  quite  so 
hard  he  would  have  escaped  the  danger :  the  law  is  not  made 
merely  to  protect  the  most  skilful,  but  all  the  King's  subjects 
indiscriminately.    If  the  trap-door  of  a  cellar  be  left  open,  a 
child  may  easily  fall  into  it ;   but  it  is  not  therefore  innocent 
because  a  vigilant  and  active  man  may  avoid  it.    Nor  is  the 
multipUcation  of  dangers  arising  from  the  acts  of  several  persons 
an  excuse ;  for  if  it  were,  the  person  who  placed  the  second  heap 
of  lime  rubbish  might  equally  say,  it  was  not  my  heap  that 
caused  the  injury,  but  the  dust  which  blew  from  the  defendant's 
heap.     The  cause  of  the  mischief  which  happened  in  the  plain- 
tiff's tnming  suddenly  to  avoid  the  waggon,  is  the  putting  the 
iirst  heap  of  rubbish  in  the  road;   it  cannot  be  attributed  to 
accident,  and  it  ought  not  to  have  been  left  to  the  jury  to  decide, 
whether  *the  placing  rubbish  in  the  road,  which  was  a  criminal      [  •317  ] 
nuisance,  was  a  matter  of  accident  or  not.     In  Bush  v.  Steinman, 
1  Bos.  &  P.  404 1,  it  was  held  that  a  defendant  who  had  employed 

■f-  This  case  is  against  the  whole  L,  <t  N,  W,  R.  Co.  (1849)  4  Ex.  24  i, 

current  of  modem  authority,  and  is  20  L.  J.  Ex.  65. — ^F.  P. 
cortaizily  not  now  law :   Reedie  v. 
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klovkk     \rorkmen,  who  placed  rubbish  in   the  road,  vas  answerable 
A  DA  if.       for    the    damage    sustained    by  a  plaintiff  who  was  thereby 
overturned. 

Mansfield,  Ch.  J. : 

I  believe  I  told  the  jury,  that  if  they  thought  the  plaintiffs 
running  against  the  second  heap  of  rubbish  was  owing  to  his  not 
being  able  to  manage  the  horse,  they  should  find  for  the 
defendant.  But  is  not  this  too  remote  to  affect  the  defendant 
in  this  action  ?  Here  is  a  heaj)  of  rubbish  :  the  dust  rises  from 
it;  the  horse  runs  towards  a  waggon,  and  the  driver,  wuthoat 
necessity,  that  is,  without  the  necessity  of  turning  his  horse  so 
violently  as  he  did,  pulls  him  that  way.  I  rather  think  it  is 
either  accident,  or  inabihty  in  the  driver. 

Lawrence,  J.  : 

The  immediate  and  proximate  cause  is  the  unskilfolness  of 

the  driver. 

The  Court  refused  the  rule. 


,810.  HOLMES  V.   KERRISON. 

-V«.v  15.  (2  Taunt.  323.) 

^  No  debt  accrues  on  a  biU  payable  after  eiglit,  untQ  it  ib  pFesented 

^    "    •'  for  payment. 

Therefore  the  Statute  of  Limitations  is  no  bar  to  such  a  note,  unless 
it  has  been  presented  for  payment  six  years  before  the  action  com- 
menced. 

This  was  an  action  directed  by  the  Court  of  Chancery.  The 
defendant  was  a  banker  at  Norwich,  and  had  failed:  the  plaintiff 
had  some  years  since  deposited  money  with  him,  for  which  she 
held  his  promissory  notes  payable  at  a  certain  number  of  days 
after  sight,  and  bearing  8  per  cent,  interest.  Upon  these  not^ 
the  action  was  brought,  and  the  defendant  pleaded  the  Statute  of 
Limitations.  Upon  the  trial  of  this  cause  at  Guildhall,  at  the 
sittings  after  last  Hilary  Term,  before  Mansfield,  Ch.  J.  the 
defendants  insisted  on  the  statute,  but  offered  no  evidence  that 
the  bills  had  ever  been  presented  for  payment  six  years  before 
the  action  commenced,  and  there  was  on  the  other  hand  some 
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evidence  that  the  bills  were  still  unpaid  ;  for  the  chief  clerk  of      Holmes 
the  banking-house  produced  a  book  containing  an  account  of  the    keb^son. 
notes  of  this  description  which  had  been  issued,  and  such  of 
them  as  were  paid  from  time  to  time,  were  marked  in  this  book 
as  paid :   but  no  such  mark  stood  against  the  entry  of  the 
plaintiff's  notes.     The  jury  found  a  verdict  for  the  plaintiff. 

Best,  Serjt.  now  moved  for  a  rule  nisi  to  set  aside  the 
verdict  and  have  a  new  trial. 

• 

But  the  Court  were  clearly  of  opinion,  that  since  no  debt 
arose  upon  a  bill  payable  after  sight,  until  a  presentment  for 
I}ayment,  and  since  there  was  no  evidence  that  these  bills  had 
ever  been  presented  for  payment,  there  was  no  proof  of  a  com- 
plete cause  of  action  at  any  previous  time,  from  which  the 
Statute  of  Limitations  could  run ;  they  had  therefore  no  doubt 
ux>on  the  question ;  and 

Refused  the  rule. 


LLOYD  V.   ARCHBOWLE.  isio. 

(2  Taunt.  324—328. )  -Va i^  1 7. 

It  IB  no  ground  of  nonsuit  in  an  action  on  a  contract,  that  a  dormant        ^  ^^.  ^ 
partner,  who  is  not  priyy  to  the  contract,  and  is  not  party  to  the  suit,         '-        -* 
partakes  the  benefit  of  the  contract,  and  therefore  ought  to  be  joined  as 
plaintiff. 

For  such  a  dormant  partner  could  not  maintain  the  action. 

Peck  WELL,  Serjt,  had  obtained  a  rule  ?2m  to  set  aside  the 
award  which  had  been  made  in  this  case,  on  account  of  the 
admission  by  the  arbitrators  of  improper  evidence.  The  action 
was  brought  for  goods  furnished  by  the  plaintiff,  who  was  an 
ironmonger.  Livermore,  a  witness,  who  proved  the  delivery 
and  value  of  the  goods,  was  the  principal  manager  of  the 
plaintiff's  trade:  and  he  received  for  his  services  a  certain 
salary,  and  besides  that,  a  certain  proportion  per  cent,  on  the 
profits  of  the  plaintiff's  whole  trade,  and  inclusively,  on  the 
profits  of  the  demand  in  question.  The  defendant's  attorney 
insisted  before  the  arbitrators,  that  this  made  the  witness  a 

Q  Q  2 
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Lloyd       partner,  that  he  therefore  ought  to  have  been  made  a  co-plaintiff, 
archbowle.  A^d  ^^A^  ^^6  plaintifif  alone  could  not  recover.    The  arbitrator, 
after  farther  examination  of  the  witness,  avrarded  28^  to  be 
paid  to  the  plaintiff. 

Marshallf  Serjt.  now  shewed  cause  against  this  rule : 

It  might  with  equal  propriety  be  contended  that  every  broker 
who  has  a  per  centage  on  the  goods  he  sells  for  a  merchant,  is  a 
partner  with  him.  Not  only  would  the  Court  assume  that  the 
arbitrators  had  found  the  fact  that  the  witness  was  not  a 
jmrtner,  since  they  over-ruled  the  objection,  and  have  made 
their  award  in  favour  of  the  plaintiff;  but  they  now  expresslv 
swear,  that  they  were  of  opinion  that  the  witness  was  not  a 
partner,  and  the  witness  too  expressly  denies  by  affidavit  that  he 
ever  considered  himself  as  such.  Nothing  is  shewn  to  impugu 
the  justice  of  the  award  ;  and  the  objection  to  the  witness,  as 
being  incompetent  on  account  of  his  interest,!  was  never  taken 
before  the  arbitrators. 

[  325  ]  Pechvell  in  support  of  this  rule : 

The  objection  founded  on  the  partnership  involves  the  objec- 
tion to  the  admissibility  of  the  evidence.  Young  v.  Axtell,  2  H, 
Bl.  242,  is  in  point.  The  bills  were  delivered  in  the  name  of 
Lloyd  &  Co.  and  the  Court  will  easily  presume  that  Lloyd  &  Co. 
means  Lloyd  and  Livermore :  and  then  the  objection  amountf^ 
to  this ;  that  the  arbitrator  has  examined  the  parties  in  the 
cause,  which  if  he  is  permitted  by  the  rule  of  court  to  do.  yet  it 
is  a  discretion  which  no  arbitrator  ought  to  exercise. 

Mansfield,  Ch.  J. : 

The  question  as  to  the  partnership  was  decided  in  the  case  of 

[  ^320  ]       Mauman  v.  Gilleit,\  which  *was  an  action  brought  by  Mawman. 

a  bookseller,  against  the  printer,  for  not  insuring  the  travels  of 

Anacharsis ;  and  it  appeared  that  several  other  booksellers,  and 

(  *327  ]       ^amongst  them  Evans,  a  witness,  had  a  share  in  the  work ;  but 

t  This  point  referred  to  the  dis-      Yict.  c.  99. — ^B.  C. 
qualification  of  interested  parties  as  %  Next  case, 

witnesses,  now  obsolete  by  14  k  15 
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inasmuch  as  Evans  had  never  contracted  with    Gillett,   but       Lloyd 

Mawman  was  the  only  ostensible  man,  the  Court  held,  that  he  abchbowle. 

was  the  only  proper  plaintiff ;   and  with  good  reason :  for  the 

only  acting  partner  might  owe  much  money  to  the  defendant, 

which  the  defendant  might  set  off :   but  if  the  plaintiff  and  the 

dormant  partner  had  sued,  that  debt  of  the  acting  partner  could 

not  be  set  off.     There  is  a  material  distinction  between  the  case 

where  partners  are  defendants,  and  where  partners  are  plaintiffs : 

if  you  can  find  out  a  dormant  partner  defendant,  you  may  make 

him  pay,  because  he  has  had  the  benefit  of  your  work :  but  a 

person  with  whom  you  have  no  privity  of  communication  in 

your  contract,  shall  not  sue  you.     Young  v.  Axtell  was  a  case 

against    a    dormant    *partner    who   had    an    annuity.      That       t  *^'^^  1 

principle  has  long  and  long  ago  been  decided.     There  is  nothing 

in  the  objection  :  the  arbitrators  have,  by  the  rule  of  reference, 

liberty  to  examine  the  parties  in  the  cause,  and  in  many  cases 

justice  cannot  be  attained  without  it. 

Rule  discharged  without  costs. 


MAWMAN   r.   GILLETT.  isoo. 

(2  Taunt.  325,  n.— 327,  n.)  /^3. 

A  contract  to  do  certain  work  within  six  months,  and  to  insure  from      |-  ^^^  ^  j 
fire  the  employer's  materials,  does  not  bind  the  employer  to  furnish  the 
materials  within  the  six  months. 

And  though  by  extending  the  time,  the  risk  is  prolonged,  the 
defendant  continues  liable  for  loss  by  fire,  unless  he  previously  aban- 
dons the  contract  on  account  of  the  delay. 

There  is  no  general  custom  of  trade  by  which  printers  are  bound  to 
insure  for  the  booksellers  the  paper  of  the  works  which  they  print. 

If  the  ostensible  proprietor  of  materials  enter  into  a  contract  for  work 
to  be  done  thereon,  it  is  not  necessary  that  in  an  action  brought  on  the 
contract,  another,  who  has  secretly  purchased  a  share  of  him,  but  is  no 
party  to  the  contract,  should  be  joined  as  a  co-plaintiff. 

Nor  could  such  dormant  partner  sustain  an  action. 

The  plaintiff  declared,  that  in  consideration  that  he  would 
employ  the  defendant  to  print  certain  works  for  the  plaintiff,  on 
paper  to  be  delivered  by  him  to  the  defendant,  for  a  reasonable 
reward,  the  defendant  undertook  to  cause  the  plaintiff  to  be 
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r. 

GiLLCTT. 


M AwnAK  iDBored  against  loss  and  damage  usually  insured  against,  that 
should  happen  to  the  paper  by  fire,  whilst  the  same  should 
remain  in  the  care  and  custody  of  the  defendant  by  virtue  of 
that  employment ;  the  plaintiff  then  averred,  that  he  employed 
the  defendant  to  print  certain  works,  and  delivered  to  him  pajier 
of  the  value  of  5,000Z.,  and  that  while  the  paper  remained  in  hLs 
care  and  custody,  the  same  was  consumed  by  fire,  in  such  a 
manner,  as  to  be  such  a  loss  as  before  the  time  of  the  promise 
was  usually  insured  against,  and  became  totally  lost,  and  was  a 
loss  usually  insured  against,  and  that  the  plaintiff  at  the  time  of 
the  loss  was  interested  to  the  amount  of  the  said  value,  and 
averred  a  breach  that  the  defendant  had  not  insured.  Upon  the 
trial  of  this  cause  at  Guildhall  at  the  sittings  after  last  Michael- 
mas Term,  before  Mansfield,  Ch.  J.,  the  plaintiff  particolarly 
endeavoured  to  ascertain  a  point  which  had  long  been  disputed 
between  the  booksellers  and  the  printers  of  the  City  of  London, 
whether  there  subsisted  any  general  custom  of  the  trade,  which 
bound  the  printers,  so  long  as  the  paper  delivered  them  for 
printing  books  continued  in  their  possession,  to  insure  it  at 
[  *32G,  n.  1  their  own  expense  for  the  booksellers.  *The  facts  were,  that 
Mawman  had  employed  Gillett  to  print  a  Dictionary  and  the 
Travels  of  Anacharsis.  Gillett  engaged  to  print  the  latter  work 
in  six  months,  and  to  insure  the  plaintiff's  paper:  ]ie  was  to 
begin  it  in  January,  1806,  which  he  accordingly  did.  Mawman 
referred  Gillett  to  Beaumont  the  editor,  for  copy :  it  was  not 
furnished  so  fast  as  the  printers  wanted  it.  Gillett  repeatedly 
complained  of  it,  and  often  applied  both  to  the  plaintiff  and  the 
editor  for  more ;  but  on  account  of  a  domestic  affliction  which 
Beaumont  had  sustained,  the  copy  came  so  slowly,  that  one  or 
two  sheets  still  remained  to  be  printed,  when  in  December,  1809, 
a  fire  happened  in  the  plaintiff's  printing-house,  which  con- 
sumed the  whole  of  these  two  works.  It  appeared  that  the 
plaintiff  had  sold  about  20  hundredth  shares  in  these  works  to 
various  persons,  but  he  was  the  only  person  known  to  the 
defendant  in  the  contract.  Evans,  a  witness  who  was  called 
to  prove  the  contract,  had  purchased  some  of  the  shares.  It 
was  objected  that  Evans  was  not  an  admissible  witness:  the 
Chief  Justice  however  received  his  evidence,  reserving  the  point. 
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The  jnry  found  a  verdict  for  the  plaintiflf  upon  the  defendant's     Mawman 

mm 

express  undertaking  to  insure,  but  disaffirmed  the  existence  of     gillett. 
any  general  custom  in  the  trade. 

Vaughan,  Serjt.  on  a  former  day  in  this  Term  moved  for  a 
rule  nisi  to  set  aside  the  verdict,  and  enter  a  nonsuit,  upon  two 
grounds.  First,  on  the  point  reserved,  that  the  testimony  of 
Evans  was  inadmissible;  secondly,  that  the  defendant  was 
discharged  by  the  plaintiff's  laches,  in  not  supplying  the 
whole  of  the  copy  within  the  six  months,  within  which  the 
plaintiff  had  engaged  to  print  it.  It  was  a  very  different  thing 
whether  the  plaintiff  were  bound  to  insure  for  twelve  months 
or  for  six :  and  the  editor,  who  ought  to  have  supplied  copy 
faster,  was  the  plaintiff's  servant,  not  the  defendant's  ;  and  after 
the  period  had  expired,  in  which  the  work  ought,  by  the  mutual 
exertions  of  both  parties,  to  have  been  completed,  the  ordinary 
rule  would  apply  to  this  loss :  the  plaintiff  must  bear  the  loss  of 
his  paper,  and  the  defendant  the  loss  of  his  printing.  The 
defendant  from  time  to  time  remonstrated  against  the  delay, 
which  was  all  he  could  do  towards  performing  his  part  of  the 
contract. 

*The  Court  held,  that  as  there  was  no  proof  of  any  express  [  ♦327, ».  ] 
contract  from  the  plaintiff  to  the  defendant  to  supply  the  whole 
copy  in  six  months,  the  defendant's  engagement  to  print  it  in 
six  months  was  only  conditional,  in  case  the  copy  should  be 
supplied  fast  enough,  but  it  did  not  create,  by  inference,  an 
engagement  by  the  plaintiff  to  furnish  it  in  that  time :  it  would 
be  an  answer  to  any  action  that  might  be  brought  against  the 
defendant  for  not  printing  the  work  within  the  six  months,  to 
say  that  the  copy  was  not  supplied  fast  enough :  but  here,  not- 
withstanding the  delay,  the  defendant  went  on  with  the  printing 
as  fast  as  the  copy  came ;  and  so  long  as  he  continued  to  print, 
his  contract  to  insure  continued :  there  was  no  abandonment  of 
the  contract  on  his  part,  and  mere  complaint  of  the  delay  was 
not  sufficient:  if  he  had  wished  to  exonerate  himself  from  all 

further  risk,  he  should  have  required  the  plaintiff  to  take  back 

« 

the  work. 


GOO  1809.    C.  P.    2  TAUNT.  827,  n.  [b.r. 

Ma  WHAN         The  Court  refused  the  rule  upon  this  point,  but  granted  it  on 
GiLLBTT.     ^^^  point  reserved. 

Shepherd  and  Lens,  Serjts.  on  this  day  shewed  cause  against 
the  rule,  which 

Vavghan  and  Ondoiv,  Serjts.  endeavoured  to  support. 

The  Court  discharged  the  rule.     See  the  reasons  in  lAoyd  v. 
Archbowle,  ante,  p.  595. 


1810.       THE  KING  V.  HOLDEN,  LAW,  SMITH,  HARTLEY, 
''!li*-  DRAPER,  AND  CUDWORTH. 

1^  334  ]  (2  Taunt.  334—339.) 

In  an  indictment  for  feloniously  diBposing  and  putting  away  counter- 
feit bank  notes,  it  is  not  necessary  to  aver  to  whom  the  note  was  so 
disposed  of.t 

The  intent  to  defraud  the  Bank  constitutes  the  offence,  and  it  is  not 
done  away  by  the  circumstance,  that  the  notes  were  furnished  by  tiie 
prisoner  in  consequence  of  an  application  made  by  an  agent  employed 
thereto  by  the  Bank,  and  that  they  were  delivered  to  him  as  forged 
notes  for  the  purpose  of  being  disposed  of  by  that  agent. 

These  defendants  were  severally  indicted,  tried,  and  convicted 
before  Chambre,  J.  at  the  Lancaster  Summer  Assizes,  1809,  for 
knowingly  disposing  of  forged  bank  notes.  The  form  of  the 
indictment  was  the  same  in  each  case.  The  first  and  third 
counts  in  each,  (upon  which  no  evidence  was  given,)  charged 
actual  forgery.  The  second  count  in  each  charged,  that  the 
prisoner,  on  the  15th  day,  &c.  with  force  and  arms,  at  R.  in  the 
county  of  Lancaster,  feloniously  did  dispose  of  and  put  away  a 
certain  false,  forged,  and  counterfeit  bank  note,  the  tenor  of 
which  was  as  followeth,  (an  exact  copy  set  out,)  with  intent  to 
defraud  the  Governor  and  Company  of  the  Bank  of  England, 
he  (the  prisoner)  at  the  time  of  his  so  disposing  of  and  putting 
away  the  same  forged  and  counterfeit  Bank-note,  then  and  there* 
well  knowing  such  last-mentioned  note  to  be  forged  and  counter- 

t  See  now  14  &  15  Vict.  c.  100,  s.  8,  which  confirms  the  case  on  this 
point. — R.  C. 
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feited,  against  the  form  of  the  statute,  &c.  &c.  The  fourth  count 
differed  from  the  second,  only  in  describing  the  forged  instrument 
to  be  a  ''  promissory  note  for  the  payment  of  money,"  instead  of 
calling  it  a  Bank-note.  In  the  course  of  the  evidence  it  appeared 
that  the  notes  in  question  were  disposed  of  to  John  Shaw  and 
James  Whitehead,  the  principal  witnesses  against  the  prisoners, 
who,  in  consequence  of  a  great  number  of  forged  bank-notes 
having  been  circulated  in  the  neighbourhood,  were  employed  by 
the  magistrates,  with  the  approbation  of  the  agents  for  the 
Bank,  to  detect  those  who  were  suspected  to  be  utterers.  The 
prisoners  did  not  pay  the  notes  to  Shaw  and  Whitehead  as 
genuine,  but  those  persons,  for  the  purpose  of  detection,  applied 
to  *the  prisoners,  as  supposed  dealers  in  forged  Bank-notes,  to 
purchase  them ;  and  the  prisoners  accordingly  procured  them, 
and  sold  them  as  forged  notes;  so  that  Shaw  and  Whitehead 
were  not  deceived  or  defrauded  in  any  of  the  instances,  nor  were 
any  of  the  prisoners  the  first  movers  in  the  transaction  they 
had  with  the  witnesses;  neither  did  it  appear  by  any  direct 
evidence,  that  either  of  the  prisoners,  when  he  was  first  applied 
to,  had  any  of  the  notes  in  his  actual  possession;  but  they 
respectively  produced  them  at  meetings  which  took  place  subse- 
quent to  such  first  application.  The  rest  of  the  evidence  was 
full  and  satisfactory,  and  the  four  first  named  prisoners  were 
convicted  without  any  objection  being  taken  to  the  form  of  the 
indictment,  or  to  the  insufficiency  of  the  act  of  disposal  to 
constitute  the  offence  created  by  the  statute ;  but  upon  the  trial 
of  Draper,  it  was  objected  on  his  behalf,  1st,  that  the  indictment 
was  insufficient,  as  being  too  general,  neither  stating  in  what 
manner,  or  to  whom,  the  notes  were  disposed  of  and  put  away. 
2ndly,  That  the  disposition  of  the  notes  established  by  the 
evidence  was  insufficient,  inasmuch  as  the  prisoners  were 
solicited  to  commit  the  act  proved  against  them,  by  the  Bank 
themselves,  by  means  of  their  agents :  on  this  point  the  prisoner's 
counsel  referred  to  the  case  of  MacDaniel  and  others,  10  State 
Trials,  432,  &c.  Chambre,  J.  over-ruled  the  objections.  The 
convicts  all  received  sentence,  but  the  learned  Judge  thought  it 
proper  to  respite  execution  in  order  to  take  the  opinion  of  the 
Judges  upon  the  objections. 


The  Kino 

UOLDEX 

and  Other!). 


[  ♦aSo  J 
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The  Kino 

9. 
HOLDEN 

And  Otheni. 


[  •336  ] 


The  case  was  argaed  in  the  last  Michaelmas  Term  before  the 
twelve  Judges  in  the  Exchequer  Chamber,  by  Yates  for  the 
prisoners.  He  contended  that  no  person  could  so  put  himself  in 
the  place  of  a  Judge,  that  he  could  be  innocent  in  procuring  the 
repetition  of  a  crime  for  the  purjiose  of  punishing  it,  and  that  a 
material  distinction  *wa8  to  be  drawn  from  the  cases  of  il/or- 
Daniel,  Foster,  121.  Norden's  case,  Foster,  129,  and  R.r. Eggintov 
and  others,  2  Bos.  &  P.  608. t  S.  C.  %  East,  P.  C.  666,  taken 
together,  namely,  that  when  the  offence  originates  with  the 
person  supposed  to  be  prejudiced  by  it,  the  property  cannot  be 
said  to  be  taken  invito  dainino, 

(Lord  Ellenborouoh  and  Mansfield,  Chief  Justices,  desired 
him  to  shew  how  he  could  so  apply  this  principle,  as  to  make  the 
assent  or  dissent  of  the  disponee  at  all  essential  to  this  offence, 
which  is  defined  by  the  statute  to  be  the  disposing  of  and  putting 
(vway  forged  Bank-notes.) 

In  like  manner  it  is  no  offence  to  commit  a  cheat  or  use  a  false 
pretence  by  the  procurement  of  the  person  to  be  affected  thereby. 
In  Ward*8  case,  2  Str.  747,  and  2  Ld.  Ray.  1461,  it  was  held 
that  a  forgery  must  be  of  such  an  instrument,  that  if  it  had  been 
true,  it  would  have  been  to  the  damage  of  some  one ;  but  this 
act  could  not  be  to  the  damage  of  the  Bank,  whether  they  are 
considered  as  agents  for  the  Crown,  as  an  independent  corpora- 
tion, or  as  individuals,  for  they  knew  that  the  notes  were  forged, 
and  therefore  could  not  be  deceived  thereby :  all  the  offences 
created  by  the  statutes  on  this  subject,  of  2  Geo.  U.  c.  25,  7  Geo. 
II.  c.  22, 15  Geo.  II.  c.  13,  s.  11, 18  Geo.  III.  c.  18,  and  45  Geo.  m. 
c.  89,  are  made  offences  only  with  reference  to  the  party  who  is  to 
be  defrauded  thereby,  and  in  all  of  them  the  intent  to  defraud 
must  be  considered.  Since  Shaw  and  Whitehead  were  employed 
by  the  Bank,  the  Bank  must  be  considered  as  identified  with 
them,  and  having  entirely  the  same  privity.  Consequently  there 
could  be  no  intent  to  defraud  the  Bank,  unless  there  was  an 
intent  to  defraud  Shaw  and  Whitehead,  and  it  is  quite  clear  on 
the  evidence,  that  neither  was  there  any  attempt  to  defraud 

t  5  B.  B.  689. 
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them,  nor  was  it  possible  that  they  coald  be  defrauded  thereby    The  Kixa 
because  the  notes  were  not  paid  to  them  as  genuine,  but  as  false     holdex 
♦notes.    A  master  is  quasi  criminally  answerable  for  the  acts  of    *^^  others. 
his  servants.    Rex  v.  Bower,  Cowp.  823.  ^  *'^^  ^ 

Secondly,  The  indictment  is  insufficient;  for  since  the 
immense  issues  which  have  taken  place  of  small  Bank-notes, 
the  setting  forth  the  tenor  of  the  note  conveys  no  information  at 
all  to  the  prisoner  of  the  transaction  on  which  he  is  indicted : 
the  same  note  may  pass  many  times  through  his  hands,  and  as 
the  day,  year,  and  place  have  long  been  considered  immaterial, 
it  is  necessary  that  the  indictment  should  point  out  the  name  of 
the  person  to  whom  the  forged  note  was  disposed :  In  Jones's  case, 
Doug.  302,  although  the  special  verdict  found  to  whom  the  note 
was  put  away,  yet  it  could  not  cure  the  defect  of  the  indictment, 
which  omitted  to  state  that  circumstance. 

(Lord  Ellenborough,  Ch.  J.  observed,  that  the  present  indict- 
ment contained  every  word  which  the  statute  uses  for  constitut- 
ing the  ofifence.) 

There  are  many  cases  where  that  is  insufficient.  Thus,  in  an 
indictment  for  obtaining  money  under  false  pretences,  the  false 
pretences  must  be  set  out,  though  the  statute  does  not  require  it. 
On  the  stat.  9  Geo.  I.  c.  22,  the  Black  Act,  an  indictment  for 
setting  fire  to  a  house  must  aver  it  to  be  done  wilfully  and 
maliciously,  because  those  words  are  essential  to  constitute  arson, 
yet  those  words  are  not  in  the  statute.  So  in  an  indictment  for 
sending  a  threatening  letter,  the  threatening  letter  must  be  set 
out.  So  an  indictment  for  stealing  goods  from  a  furnished 
lodging,  must  state  by  whom  the  lodging  is  let.  Rex  v.  Ann 
Popty  1  Leach,  363.  So  on  the  statute  of  8  &  9  W.  &  M.  an 
indictment  for  putting  off  counterfeit  coin  '^  to  divers  persons,'' 
was  held  ill,  where  the  person  was  known,  though  the  statute 
says,  **  to  any  person  or  persons."    1  East,  P.  C.  180. 

(Lord  EiiLENBOROUGfl,  Ch.  J.  and  Lawrence,  J.  observed  that 
this  statute  did  not  contain  the  words  to  any  person  or  persons, 
but  to  put  off,  with  intent  to  defraud  the  Governor  and  Company 
of  the  Bank  of  England.) 
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HOLDEX 

and  Othciv. 
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Lamb,  for  the  prosecution  : 

As  to  the  last  objection,  the  precedent  of  this  indictment  has 
been  in  ase  more  than  40  years ;  it  was  settled  by  the  ablest 
lawyers  of  the  day,  and  numbers  have  suffered  upon  indictments 
thus  framed :  it  states  the  offence  in  all  the  words  used  by  the 
statute.  The  name  of  the  person  to  whom  the  note  was  put 
away,  could  not  convey  more  full  intelligence  of  the  offence,  than 
the  tenor  of  the  note  exactly  set  forth :  the  analogy  drawn  from 
other  statutes  is  not  applicable ;  nevertheless  it  may  be  observed, 
that  if  the  tenor  of  the  threatening  letter,  and  the  false  token  be 
set  out,  it  suffices.  The  indictment  for  putting  off  counterfeit 
guineas  to  divers  persons  unknown,  comprehended  several 
felonies  under  one  count ;  but  although  Holt,  Ch.  J.  who  tried 
the  prisoner,  said  the  names  should  be  set  out,  she  was  neverthe- 
less convicted  on  that  indictment.  The  old  entries  in  Tremain 
and  other  books,  do  not  state  to  whom  the  forged  note  was 
uttered  or  published,  but  only  that  it  was  uttered  or  published 
with  intent  to  defraud.  The  offence  does  not  consist  in  the 
actual  defrauding,  but  in  the  intent  to  defraud,  and  although 
the  prisoner  did  not  intend  to  defraud  the  witnesses,  and  to  pass 
the  note  to  them  as  genuine,  it  was  his  intent  to  defraud  the 
Bank,  and  he  sold  the  notes  to  the  witnesses  at  an  inferior 
price,  for  the  purpose  of  their  uttering  them  to  defraud  the 
Bank.  Of  the  witnesses'  agency  for  the  Bank  there  was  no 
proof;  but  still  if  there  had  been,  it  was  not  therefore,  as  is 
said,  impossible  that  the  Bank  should  be  thereby  defrauded, 
for  their  agents  might  have  practised  a  fraud,  and  passed  the 
notes  instead  of  keeping  them.  Many  persons  have  been  con- 
victed of  uttering  notes,  bought  for  the  purpose  of  convicting; 
them.  Rex  v.  Palmer,  1  Bos.  &  P.  (N.  R.)  96,  it  was  held  a 
complete  offence  to  deliver  a  forged  note  to  another,  to  the  intent 
that  that  other  should  utter  it  as  true.  The  Bank  did  not 
employ  the  witnesses  for  the  purpose  of  obtaining  these  specific 
*  notes,  but  generally  for  the  detecting  all  counterfeit  notes. 


Yatea  in  reply : 

If  the  treachery  of  the  servants  of  the  Bank  would  make  the 
offence  of  the  utterers  complete,  it  would  be  putting  the  lives  of 


VOL.  XI.] 


1810.     C.  P.    2  TAUNT.  839. 


605 


persons  in  the  power  of  the  Bank  and  their  agents.  The  patting 
off  base  money  is  an  act  of  treason  against  the  state,  and  not,  like 
forgery,  an  offence  against  individuals  only,  which  accounts  for 
the  case  before  Lord  Holt.  As  to  Palmer's  case,  the  only  ques- 
tion was,  whether  he  was  accessary  or  principal :  if  he  adopted 
the  act  of  Hudson,  he  was  the  utterer:  but  it  never  could 
be  alleged  or  proved  that  he  uttered  the  note  with  intent  to 
defraud  Hudson. 

Cur.  adv.  vult. 

The  Judges  did  not  afterwards  pronounce  any  opinion,  but  the 
prisoners  were  executed  according  to  their  sentence. 


The  KiNa 
r. 

HOLD£N 

and  Others. 


THE  KING  V.   STOCK,   alias  STOCKTON,   and 

EDWAEDS,  ALIAS  DUDLEY. 

(2  Taunt.  339—342;  S.  C.  2  Leach,  1015—1019.) 

The  servant  of  three  partners  in  trade  had  weekly  wages,  and  three 
rooms  assigned  to  him  for  lodging,  oyer  the  bank  and  brewery-office  of 
the  partners,  with  which  it  communicated  by  a  trap-door,  and  a  ladder  : 
a  burglary  being  committed  in  the  banking-room,  it  was  held  that  it 
was  well  laid  to  be  in  the  dwelling-house  of  the  three  partners. 

These  two  prisoners  were  tried  and  convicted  before  Ghambre, 
J.  at  the  summer  assizes,  1809,  at  Carlisle,  upon  an  indictment 
for  burglary.  The  burglary  was  charged  to  have  been  committed 
in  the  dwelKng-house  of  William  Moore,  Thomas  Harrison,  and 
Hamilton,  at  Whitehaven.  There  was  full  proof  of  the  prisoners 
breaking  and  entering  in  the  night,  and  stealing  money,  *bills, 
and  notes  to  the  amount  of  between  nine  and  ten  thousand 
l)ounds.  Sentence  of  death  was  passed  upon  the  prisoners ;  but 
the  learned  Judge  not  being  satisfied  that  the  house  could,  under 
the  circumstances  of  the  case,  be  considered  as  the  dwelling-house 
of  Moore,  Harrison,  and  Hamilton,  the  prosecutors,  respited  the 
execution.  The  evidence  was,  that  the  prosecutors  were  partners 
in  their  business  of  bankers,  which  business  was  transacted  in  the 
lower  rooms  only  of  the  house  in  question,  of  the  whole  of  which 
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The  King    house  they  were  the  owners.     They  were  also  partners  in  a 
Stock       brewery  concern,   which  they  carried  on  in  some    adjoining 

And  others,  pj-emiges.  The  lower  rooms  of  the  house  were  three  in  number, 
to  which  there  was  but  one  entrance  from  without,  which  was  by 
a  door  opening  to  the  street,  being  the  door  broken  open  to 
commit  the  felony.  It  opened  into  one  of  the  three  rooms,  and  in 
that  room  the  clerk's  business  relating  to  the  brewery  was  trans- 
acted. That  room  communicated  by  a  door-way  with  an  inner 
room,  where  the  banking  business  was  done,  and  where  the  cash, 
notes,  and  other  valuables  were  deposited,  and  locked  up  at  night 
in  an  iron  safe.  That  room  communicated  in  the  same  manner 
with  a  further  room,  which  was  the  private  room  of  the  partners. 
There  were  two  locks  to  the  outer  door,  one  of  them  a  large  one, 
the  other  a  smaller :  one  of  the  clerks  had  the  custody  of  the 
key  of  the  larger  one,  and  two  other  clerks  had  each  a  key  of  the 
smaller  one  ;  no  person  slept  in  any  of  these  rooms  ;  but  when 
the  outer  door  was  locked  up  at  nights,  on  leaving  the  offices, 
the  clerk  who  kept  the  large  key,  left  it  in  the  care  of  the  person 
who  inhabited  the  upper  rooms  of  the  house,  from  whom  it  was 
received  on  returning  to  the  offices  in  the  morning.  The  upper 
rooms  were  inhabited  by  John  Stevenson,  who  was  servant  to 
the  prosecutors  in  their  brewery  business,  as  their  cooper,  at 
weekly  wages,  with  firing  and  lodging  for  himself  and  his  family. 
[  *34i  ]  The  ^contract  as  to  the  lodging  was  not,  in  general  terms,  that 
he  should  be  provided  with  lodging,  but  that  he  should  have  the 
particular  rooms,  which  he  did  inhabit,  for  the  lodging  of  him 
and  his  family ;  and  to  that  part  of  the  house  there  is  a  separate 
entrance  from  without.  His  employers  kept  there  some  papers 
of  no  consequence.  There  was  no  communication  between  the 
upper  rooms  and  the  lower  ones  where  the  offices  were,  except 
that  there  was  a  trap-door  in  the  floor  of  one  of  the  upper  rooms, 
and  a  ladder  whereby  to  go  down  into  the  lower  part.  Since  the 
robbery  it  had  been  constantly  used  in  order  to  bolt  the  street- 
door  of  the  offices  in  the  inside  for  better  security ;  but  none  of 
the  witnesses  knew  of  its  having  ever  been  used  for  any  purpose 
previous  to  the  robbery,  although  it  might  have  been  so  used  at 
any  time,  the  trap-door  having  never  been  kept  locked  or 
fastened.    There  were  nine  windows  in  the  lower  rooms,  and 
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only  six  in  the  upper  rooms ;  the  six  were  assessed  in  the  name 
of  Stevenson,  but  his  employers  paid  the  duty.  The  rooms 
below  were  not  charged  with  any  window-tax,  the  assessors  not 
considering  them  as  inhabited.  The  questions  were,  1st,  Whether 
this  inhabitancy  could  be  considered  as  the  inhabitancy  of  the 
prosecutors  by  their  servant  Stevenson,  or  whether  Stevenson  by 
the  contract  became  tenant,  and  the  upper  part  of  the  house  was 
his  dwelling-house,  and  not  that  of  the  prosecutors.  2nd,  If 
these  premises  were  the  dwelling-house  of  the  prosecutors,  the 
further  question  arose,  whether  there  was  such  a  severance  of  the 
lower  .part,  as  to  prevent  its  being  included  as  part  of  their 
dwelling-house. 


The  King 

r. 

SrocK 

and  Others. 


The  case  was  argued  in  the  last  Michaelmas  Term  in  the 
Exchequer  Chamber,  before  the  twelve  Judges,  by  Raine  for  the 
imsoner,  who  contended,  that  the  house  could  be  the  dwelling  of 
the  prosecutors  only  in  one  of  two  ways,  by  their  inhabiting  it 
either  by  themselves,  *which  it  was  clear  they  did  not,  or  by 
their  servants ;  and  he  contended  that  they  did  not  occupy  it  by 
their  servant;  because  the  evidence  was,  that  Stevenson  had 
half  a  guinea  a  week  wages  and  this  lodging ;  and  it  was  in 
proof  that  the  usual  wages  of  a  person  in  his  situation  were  14«. 
a  week  without  lodging ;  he  might  therefore  reasonably  be  con- 
sidered as  renting  these  rooms  at  the  rent  of  8«.  6d.  per  week. 
The  assessors  too  had  assessed  him  for  the  window-tax. 
Besides,  Stevenson  was  clerk  to  the  brewers,  and  not  to  the 
bankers. 


[  '342  ] 


Lord  Ellenborough,  Gh.  J. : 

Could  Stevenson  have  maintained  trespass  against  his 
employers  for  entering  these  rooms  ?  Or  if  a  man  assigns  to  his 
coachman  the  rooms  over  his  stable,  does  he  thereby  make  him 
a  tenant  ?  Whether  the  assessors  formed  a  right  or  a  wrong 
judgment,  can  make  no  difference :  nor  is  it  material  to  which 
trade  Stevenson  was  a  servant,  for  the  property  in  both  partner- 
ships belonged  to  the  same  persons.  As  to  the  severance,  the 
key  of  the  trap  door  was  left  ^th  Stevenson,  and  the  door  was 
never  fastened ;  and  it  can  make  no  difference  whether  the  com- 
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Tb.b. 


The  Kikg    munication  between  the  rooms  was  through  a  trap-door,  or  by  a 
common  staircase. 


r. 

Stock 

And  Others. 


Mansfield,  Gh.  J. : 

Many  servants  have  houses  given  them  to  live  in,  as  porters 

at  park-gates:   if  a  master  turns  away  his  servant,   does  it 

follow  that  he  cannot  evict  him   till   the  end   of  the  year. 

Could  not  the  prosecutors  have  turned  out  this  man  when  they 

would  ? 

Cur.  adv.  wit  A 

No  judgment  was  ever  publicly  given,  but  the  prisoners  were 
afterwards  executed. 


1810. 

May  2:{. 


I"  :»co  ] 


PAUL  V.   CLEAVER. 

(2  Taunt.  360—361.) 

If  a  defendant  in  custody  gives  a  cognovit,  it  is  necessary  that  an 
attorney  for  the  defendant  should  be  present.! 
An  attorney's  clerk  is  not  sufficient. 

Best,  Serjt.  had  on  a  former  day  obtained  a  rule  nhi  that 
the  cognovit  which  had  been  given  by  the  defendant  in  this  case 
might  be  delivered  up  to  be  cancelled.  It  appeared  on  the 
affidavits  that  it  was  given  under  the  following  circumstances : 
The  defendant  being  arrested,  and  in  custody  on  mesne  process, 
lier  attorney  called  and  sent  several  times  to  the  office  of  the 
l)laintiff*s  attorney,  and  proposed,  on  the  behalf  of  the  defendant, 
that  she  should  give  a  coffnorit  for  the  debt  and  costs,  with  a 
stay  of  execution.  The  plaintiff  having  agreed  thereto,  a 
auinovit  was  prepared,  and  sent  to  the  defendant's  attorney. 


t  From  the  report  in  Biissell  and 
Hyan,  p.  187,  of  the  same  case, 
it  appears  that  in  Michaelmas  Term, 
1810,  the  case  was  again  taken  into 
consideration  by  the  Judges;  that 
eight  of  the  Judges,  viz.,  Bayley,  J., 
Wood,  B.,  Lb  Blaxc,  J.,  Qrose,  J., 
IIeatii,  J.,  Macdoxald,  C.  B.  ,  Majts- 
riELP,    C.  J.,    and   Iionl    Ellek- 


BOBOUOir  thought  the  conviction 
right,  and  that  Stn^enson  only  occupied 
as  a  servant  to  the  prosecutors: — 
Graham,  B.,  Chambre,  J.,  Law- 
rence, J.,  and  Thomson,  B.,  thought 
the  conviction  wrong.— B.  C. 

t  See  now  32   &  33  Vict.  c.  62, 
ss.  24,  25.— B.  C. 
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together  with  the  defendant's  discharge,  and  he  procured  the  Paul 
signature  of  the  defendant  to  the  cogncnit,  and  returned  it  signed  cleaveb. 
to  the  plaintifiTs  attorney ;  but  it  appeared  by  the  defendant's 
affidavit,  that  the  cognovit  was  signed  by  her,  in  presence  only  of 
a  person  named  Lewis,  who  witnessed  her  signature,  and  that 
he  was  not  an  attorney :  he  was  in  fact  a  clerk  of  her  own 
attorney. 

Shepherd,  Serjt.  shewed  cause  against  this  rule  :  he  said 
that  the  rule  of  Court  requiring  the  presence  of  an  attorney  for 
the  defendant,  when  a  warrant  of  attorney  was  given,  did  not 
extend  to  the  case  of  a  cognovit. 

Best,  contra,  cited  Parkinson  v.  Caines,  3  T.  R.  616. 

The  Court  could  pretty  plainly  see  that  no  circumvention  had 
been  practised  on  the  defendant  in  this  case :  they  were  satisfied 
that  she  very  well  knew  the  effect  of  a  cognovit ;  therefore  they 
would  not  give  her  the  costs  of  *the  application.  But  they  felt  [  *36i  ] 
it  necessary  to  adhere  to  the  rule  of  Court ;  and  therefore,  as  the 
l^resence  of  an  attorney's  clerk  was  not  sufficient,  they  made  the 

Rule  absolute. 


K.B. — ^VOL.  XI.  R  u 
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1810.  PAESONS  V.  SCOTT. 

^^*'  (2  Taunt.  363—373.) 

[  363  ]  A  vessel  chartered  to  Oporto,  St.  XJbes,  and  Gottenburgh,  being  taken 

at  Oporto  by  the  enemy,  was  liberated  on  pa3mient  by  the  master  of  a 
sum  of  money,  and  on  condition  of  his  bringing  home  in  her  to  Engbuid, 
English  prisoners,  to  be  exchanged  for  an  equal  number  of  French. 
Upon  the  news  of  the  capture,  but  after  the  time  of  the  ship's  libera- 
tion, the  owners  abandoned  the  ship  to  the  insurers.  Upon  her  arriTal 
at  Portsmouth,  the  captain  refused  to  deliver  her,  unless  on  repayment 
of  the  ransom,  which  the  owner  refused.  Held,  that  the  owner  being 
entitled  to  retake  his  ship,  which  was  safe  at  Portsmouth,  the  loss  of 
the  voyage  did  not  enable  him  to  recover  upon  a  policy  on  the  ship  as 
for  a  total  loss,  nor  could  he  recover,  as  for  an  average  loos,  the  siun 
which  had  been  paid  by  the  master  for  the  ship's  ransom,  and  which, 
being  an  iUegal  payment,  the  plaintiff  was  not  bound  to  repay  to  the 
master. 

Thih  was  an  action  upon  a  policy  of  insurance  effected  on  the 
18th  December,  1808,  upon  the  ship  Little  Mary,  at  and  from 
Plymouth  to  Oporto,  or  St.  Ubes,  both  or  either,  and  during  her 
stay  at  St.  Ubes,  and  thence  back  with  a  cargo  of  salt  to  London : 
the  policy  provided  for  a  return  of  2  per  cent,  premium,  if  she 
sailed  with  convoy  for  Portugal,  and  2  per  cent,  more,  if  she  sailed 
with  convoy  from  Portugal  and  arrived.  The  declaration  stated 
a  loss  by  capture.  Upon  the  trial  of  this  cause  at  Guildhall,  at 
the  sittings  after  Trinity  Term,  1809,  before  Mansfield,  Ch.  J.,  it 
appeared  that  the  Little  Mary  sailed  from  Plymouth  with  convoy 
with  a  cargo,  and  arrived  at  Oporto:  she  remained  there  a 
month,  being  prevented  by  tempestuous  weather  from  proceed- 
ing to  St.  Ubes,  to  take  in  a  cargo  of  salt,  according  to  her 
destination.  On  the  29th  of  March,  1809,  Marshal  Soult,  with 
a  French  force,  having  entered  Oporto,  took  possession  of  this 
vessel,  and  took  out  the  master  and  all  the  hands.  A  contract 
was  afterwards  made  between  Soult  and  the  master,  that  upon 
payment  of  three  thousand  dollars,  the  ship  should  be  liberated 
and  permitted  to  proceed  to  England  as  a  cartel  ship,  with  a 
number  of  English  prisoners  who  were  detained  at  Oporto,  upon 
condition  either  that  the  English  Government  should  liberate 
[  •364  ]  *an  equal  number  of  French  prisoners,  or  that  the  master 
should  again  render  himself,  with  the  vessel,  to  the  custody  of 
Soult.     The  master  accordingly  paid  the  money;  and,  on  the 
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19th  of  April,  with  a  crew,  consisting  not  of  his  own  men,  but  of      Pabsons 


v. 


the  liberated  prisoners,  sailed  with  the  vessel  in  ballast,  and  sgott. 
arrived  at  Portsmouth  on  the  18th  of  May.  The  English 
Government  did  so  far  ratify  thia  contract  that  they  sent  back 
the  captain  of  a  French  vessel,  the  Mercurey  and  some  French 
seamen,  in  exchange  for  Brooke,  the  master  of  the  Little  Mart/, 
and  the  persons  who  came  home  with  him.  The  plaintiff 
having  heard  of  the  capture,  and  not  having  heard  of  the 
liberation  of  the  ship,  had,  on  the  1st  of  May,  given  notice  of 
abandonment  to  the  underwriters,  as  for  a  total  loss.  The 
master  refused  to  deliver  up  the  ship  to  the  plaintiff,  unless  he 
would  repay  him  the  sum  of  three  thousand  dollars;  which 
the  plaintiff  refused ;  and  at  the  time  of  the  trial  the  vessel 
continued  in  the  possession  of  the  master.  The  jury  found 
a  verdict  for  the  plaintiff  as  for  a  total  loss,  with  liberty  for 
the  defendant  to  move  to  enter  a  nonsuit,  upon  the  ground 
that  the  ship  was  not  lost ;  for  that  she  was  destined  to  go  to 
Portugal,  and  come  back  again,  and  that  she  did  go,  and  did 
return. 

Accordingly,  Best,  Serjt.,  in  Michaelmas  Term,  obtained  a 
rule  nisi  to  set  aside  the  verdict  and  enter  a  nonsuit,  and  counsel 
were  twice  heard  upon  the  rule,  the  first  time  in  Hilary  Term, 
1810  ;  when  the  Court,  thinking  that  much  might  depend  upon 
facta  which  did  not  appear  with  sufficient  distinctness  at  the 
trial,  suggested  the  propriety  of  introducing  further  documents, 
which  the  parties  accordingly  agreed  to  admit  as  evidence  in  the 
case.  The  effect  of  these  was,  that  the  contract  with  Soult 
appeared  to  be  of  the  nature  above  expressed,  and  that,  by  a 
charter-party  which  transpired,  the  ship  was  *chartered  from  [  *365  ] 
Plymouth,  with  a  cargo  to  Oporto,  thence  to  St.  Ubes  in  ballast, 
to  obtain  a  cargo  of  salt,  and  thence  to  Gottenburgh  or  some 
other  port  in  the  Baltic.  And  the  defendants  rested  upon  this 
laat  circumstance  as  a  proof  that  the  voyage  was  lost,  because 
the  market  for  the  salt  was  during  the  fishing  season,  which  had 
elapsed  pending  the  delay  occasioned  by  the  capture  and 
detention  of  the  ship;  but  there  was  no  stipulation  in  the 
charter-party  for  the  ship*s  return  to  England :  and  therefore 
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pabsoks  when  the  rule  was  discussed  a  second  time,  in  this  Term,  lifft 
Scott.  contended  that  it  was  proved  by  this  charter-party  that  the  ship 
never  sailed  on  the  voyage  insured,  but  had  sailed  on  a  wholly 
different  voyage,  so  that  the  risk  never  commenced :  but  on  the 
plaintiff's  retorting,  that  if  so,  he  was  entitled  to  a  verdict  for  a 
return  of  the  entire  premium.  Best  abandoned  this  ground,  and 
made  his  election  to  consider  the  voyage  commenced  as  the 
voyage  insured,  and  to  stand  on  the  merits.  The  latest  statute 
which  is  material  to  the  case,  45  Geo.  III.  c.  72,  s.  16,  t  enacts, 
that  it  shall  not  be  lawful  for  any  of  his  Majesty's  subjects  to 
ransom,  or  to  enter  into  any  contract  or  agreement  for  ransom- 
ing, any  ship  or  vessel  belonging  to  any  of  his  Majesty's  sub- 
jects, or  any  merchandize  or  goods  on  board  the  same,  which 
shall  be  captured  by  the  subjects  of  any  state  at  war  with  his 
^Majesty,  or  by  any  persons  committing  hostilities  against  his 
Majesty's  subjects,  unless  in  the  case  of  extreme  necessity,  to  be 
allowed  by  the  Court  of  Admiralty. 

[In  the  argument  upon  the  rule  the  following  cases  (amongst 
others)  were  cited  and  commented  on : — Goss  v.  Withers,  2  Burr. 
683  ;  Hamilton  v.  Mendez,  2  Burr.  1198 ;  Miller  v.  Fletcher^ 
Doug.  219 ;  Cazalet  v.  St.  Barhe,  1  R.  R.  178,  180,  1  T.  R.  187 ; 
Manning  v.  Newnhanif  2  Marshall,  585 ;  Bainhridge  v.  Neilson, 
10  R.  R.  316,  10  East,  329.] 

[  372  ]  Upon  the  first  argument  Mansfield,  Ch.  J.  said.  If  a  capture 

has  occasioned  the  loss  of  a  voyage,  although  the  ship  remains 
in  such  a  state  that  she  may  be  repaired,  and  may  again  be 
taken  possession  of  by  the  owner,  yet  it  is  a  total  loss.  But  then 
the  question  arises,  what  shall  be  deemed  a  loss  of  the  voyage  ? 
that  admits  of  great  argument.  It  might  not  have  been  worth 
while  in  this  case  to  provide  a  new  crew,  without  which  the 
vessel  could  not  proceed,  and  afterwards  to  go  to  St.  Ubes  to 
procure  the  salt.  If  the  owner  is  himself  the  merchant,  he  loses 
the  profits  of  his  voyage ;  if  not,  he  loses  his  freight ;  but  how  is 

t  Eepealed  27  &  28  Vict.  c.  23,  tion  of  an  Order  in  Council  made 
8.  1 .  Such  a  contract  is  now  only  under  27  &  28  Vict.  c.  25,  a.  45. — 
illes^l  if  entered  into  in  contraven-      B.  C. 
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the  ship  lost?  In  Goss  v.  WitherSy  Lord  Mansfield  takes  Pabsoms 
various  circumstances  into  consideration ;  the  perishable  nature  soott. 
of  the  commodities,  the  absolute  defeating  of  the  voyage,  the 
heavy  amount  of  salvage,  the  captivity  of  the  master  and 
mariners,  and  the  loss  of  the  freight ;  and  there  he  held,  that  it 
was  immaterial  whether  it  were  not  the  effect  of  recapture  to  re- 
vest in  the  owner  the  property  of  the  captured  vessel. 

Lawrence,  J. :  [  3^3  ] 

The  dicta  in  the  authorities  cited  certainly  go  great  lengths  ; 
they  assert  generally,  that  wherever  the  voyage  insured  is 
defeated  by  any  of  the  perils  insured  against,  there  is  a  total 
loss :  but  I  find  no  authority  which  applies  to  the  case  where  the 
ship  was,  or  might  have  been  in  the  hands  of  the  owner,  in  the 
country  where  the  owners  reside.  The  passage  from  the 
Guidon,  c.  7,  s.  1,  which  was  the  original  authority  on  which 
Lord  Mansfield  relied  in  the  case  of  Goss  v.  Withersy  does  not 
applj-  to  the  ship ;  and  one  may  conceive  very  strong  cases ;  as, 
suppose  a  ship  bound  for  the  Baltic,  should  be  chased  into  a 
lK)rt,  and  blockaded  there  till  the  Baltic  is  frozen  :  her  voyage  is 
lost ;  but  in  the  ensuing  spring  she  returns  to  England  in 
safety :  how  is  the  ship  lost  ?  In  Manning  v.  Netcnliam  a  loss  of 
the  voyage,  as  to  the  ship,  did  arise,  though  it  did  not  arise  as 
to  the  cargo,  which  was  immediately  sold  on  the  spot  for  nearly 
its  whole  value. 

Upon  the  second  argument  the  Coubt  held,  that  there  was  no 
total  loss  in  this  case.  The  ship  had  been  detained,  but  was 
now  safe  ;  and  there  could  not,  under  the  circumstances,  be  any 
return  of  the  premium ;  consequently  that  there  must  be  a 
nonsuit. 

Rule  absolute. 
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1810.       ROBSON  AND  WAUGH  v.  BENNETT  and  Anothee. 

May  28. 
JL  (2  Taunt.  388—396.) 

[  888  ]  By  the  practice  of  the  London  bankers,  if  one  banker  who  holds  » 

cheque  drawn  on  another  banker,  presents  it  after  four  o'clock,  it  is  not 
then  paid,  but  a  mark  is  put  on  it,  to  shew  that  the  drawer  has  assets, 
and  that  it  will  be  paid ;  and  cheques  so  marked  have  a  priority,  and 
are  exchanged  or  paid  next  day  at  noon,  at  the  clearing  house :  Held, 
that  a  cheque  presented  after  four,  and  so  marked,  and  carried  to  the 
clearing  house  next  day,  but  not  paid,  no  clerk  from  the  draweeV 
house  attending,  need  not  be  presented  for  payment  at  the  banking- 
house  of  the  drawee. 

It  is  not  necessary  to  present  for  payment  a  cheque  payable  on  demjind 
till  the  day  following  the  day  on  which  it  is  given. 

A  person  receiying  a  cheque  on  a  banker  is  equally  authorised  in 
lodging  it  with  his  own  banker  to  obtain  payment,  as  he  would  be  in 
paying  it  away  in  the  course  of  trade. 

Although  in  consequence  thereof  the  notice  of  its  dishonour  is  post- 
poned a  day,  one  day  being  allowed  for  notice  from  the  payee  to  the 
drawer,  after  the  day  on  which  notice  is  given  by  the  bankers  to  the 
payee. 

This  was  an  action  of  assumpsit  for  goods  sold  and  delivered 
by  the  plaintiffs  to  the  defendants.  Plea,  the  general  issue. 
The  cause  came  on  to  be  tried  at  the  sittings  for  London  after 
[  *389  ]  last  Michaelmas  Term,  before  *Mansfield,  Ch.  J.,  when  a 
verdict  was  found  for  the  plaintiffs,  subject  to  the  opinion  of  the 
Court,  on  the  following  case. 

For  the  purpose  of  discharging  a  balance  due  to  the  plaintiffs, 
for  coals  sold  and  delivered,  a  cheque  dated  11th  September,  1809,. 
drawn  on  the  defendants*  bankers  Messrs.  Bloxam,  and  signed 
by  the  defendant  Bennett,  was  delivered  to  the  plaintiff  Waugh 
at  the  Coal  Exchange  on  the  same  day  between  one  and  two 
o'clock  in  the  afternoon.     The  Coal  Exchange  is   situate  in 
Lower  Thames-street :  the  banking-house  of  Messrs.  Bloxam  was 
in   Gracechurch-street,   about  400  or  500  yards  distant  from 
the  Coal  Exchange :   the  counting-house  and  residence  of  the 
plaintiffs  was  in  America  -  square,   in  the  Minories,   and  the 
defendants  resided  at  Wandsworth.     The  plaintiffs,   in  going 
from  the  Coal  Exchange  to  their  own  bankers,  Messrs.  Harrison 
in  Mansion-house-street,   must  pass  by  the  house  of  Messrs. 
Bloxam.      Business    at  the  Coal  Exchange  begins  at  twelve 
o'clock  at  noon,  and  continues  until  two  o'clock ;  and  from  two 
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till  three  o'clock  the  coal  factors  are  engaged  in  entering  the  Robson 
contracts  of  sale  of  the  day,  and  the  receipts  on  account  of  sales  Bennett. 
made  on  previous  days,  at  the  proper  office  in  the  Coal  Exchange, 
as  directed  by  the  statute.  A  few  minutes  after  four  in  the 
afternoon  of  11th  September  the  plaintiff  Waugh  lodged  this 
cheque  and  four  others  in  Messrs.  Harrison's  banking-house,  in 
order  that  they  might  get  them  paid.  It  is  customary  among 
bankers  in  London,  in  their  dealings  with  each  other,  not  to  pay 
any  cheque  which  is  presented  by  or  on  the  behalf  of  another 
banker,  after  4  o'clock  in  the  afternoon  ;  but  merely  to  give  an 
answer  to  the  person  so  presenting  it,  whether  it  is  a  good  cheque 
or  not:  and  in  case  the  cheque  is  approved,  a  mark  is  made  on  it, 
either  by  the  person  presenting  it,  or  the  person  who  gives  the 
answer.  And  a  cheque  so  marked  is  considered  as  entitled  to  a 
priority  of  payment  *on  the  next  day.  The  cheque  in  question  [  *^^  ] 
was  carried  by  the  porter  of  Messrs.  Harrison,  between  5  and 
6  o'clock  in  the  afternoon  of  the  11th  of  September  to  the  banking- 
house  of  Messrs.  Bloxam,  and  presented  to  Mr.  W.  Bloxam,  one 
of  the  partners  in  the  firm,  who  said  it  was  a  good  cheque, 
marked  it  accordingly,  and  returned  it.  At  12  o'clock  on  the 
next  day,  the  12th  of  September,  a  clerk  of  Messrs.  Harrison's 
carried  the  cheque  to  the  clearing-house  in  the  city,  (at  which 
time  and  place  the  clerks  of  the  several  bankers  are  accustomed 
to  meet,  for  the  purpose  of  exchanging  and  paying  cheques 
marked  the  day  before,)  in  order  to  present  it  for  payment 
according  to  their  custom ;  but  no  person  belonging  to  or  on 
behalf  of  Messrs.  Bloxam  attended  at  the  clearing-house  during 
any  part  of  that  day.  It  is  the  course  of  deahng  amongst  bankers 
who  are  in  possession  of  cheques  drawn  upon  other  bankers, 
when  they  have  been  marked  as  before  stated,  to  send  them 
on  the  day  after  they  are  due,  to  the  clearing-house,  to  be  there 
paid,  or  exchanged  by  the  banker  on  whom  they  are  drawn  for 
other  cheques  drawn  on  the  banker  presenting  the  same  for 
payment.  On  the  11th  of  September  the  defendants  had  400/. 
in  the  hands  of  Messrs.  Bloxam ;  and  Messrs.  Bloxam  continued 
their  payments  until  the  usual  hour  of  closing  business  on  that 
day,  but  stopped  payment  at  9  o'clock  in  the  morning  of  the 
12th  of  September,  and  did  not  pay  any  person  on  that  day. 
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BoBsoN  The  cheque  in  question  was  returned  by  Messrs.  Harrison  to  the 
Bennett,  plaintiffs  on  the  same  day;  and  notice  of  the  dishonour  was 
given  by  the  plaintiffs  to  the  defendants  on  the  morning  of  the 
next  day,  being  the  13th  of  September,  at  Wandsworth.  The 
question  for  the  opinion  of  the  Court  was,  whether  the  plaintiffs 
were  entitled  to  recover :  if  they  were,  the  verdict  was  to  stand ; 
but  if  the  Court  should  be  of  opinion  that  the  plaintiffs  were  not 
entitled  to  recover,  then  a  verdict  was  to  be  entered  for  the 
defendants. 

[After  argument  in  the  course  of  which  Mansfield,  Ch.  J. 
observed  as  to  the  case  of  Hankey  v.  Trotman  cited  from 
1  Bl.  Eep.  1,  that  the  principal  point  in  that  case,  namely  that  a 
cheque  must  be  presented  on  the  same  day  on  which  it  was 
received,  had  since  been  over-ruled  by  the  case  of  Appleton  v. 
Sweetapple,B.  E.  M.  23  Geo.  III.,  which  also  determined  that  it  was 
a  question  of  law  what  was  a  reasonable  time.  And  Lawrence^  J. 
observed  that  in  The  East  India  Comjmny  v.  Chitty^  Str.  1175, 
the  plaintiff  had  till  two  o'clock  on  the  second  day  to  present 
before  the  drawee  stopped  payinent.] 

[  395  ]       Mansfield,  Ch.  J. : 

The  whole  question  amounts  merely  to  this  :  a  man  who  has 
bought  goods  and  given  a  draft  on  a  banker,  contends  that  he 
[  *396  ]  has  paid  for  those  *goods,  though  the  plaintiff  has  never 
received  the  money.  A  draft  was  drawn  on  the  11th  of 
September:  on  that  day  it  was  carried  to  the  house  of  the 
drawee,  and,  in  the  language  of  those  persons,  was  marked :  the 
effect  of  that  marking  is  similar  to  the  accepting  of  a  bill :  f  for 
he  admits  hereby  assets,  and  makes  himself  liable  to  pay.  It  is 
the  practice  of  bankers  not  to  pay  bills  of  this  description  which 
are  presented  after  four  o'clock,  but  to  mark  them ;  and  it  is 

usual  that  bills  marked  on  one  day,  are  carried  to  the  clearing- 

« 

t  Qucere^  as  to  the  exact  efPect  of  to  create  by  the  marking  an  obliga- 

the  marking  now,  as,  unless  it  con-  tion  upon  the  banker  to  appropriate 

sists  of  the  banker's  signature,  it  is  the  customer's  assets  in  his  hands 

not  an  acceptance  within  the  mean-  to  that  cheque  in  priority  to  others, 

ing  of  the  B.  of  E.  Act,  1882,  s.  17.  — R.  C. 
But  the  effect  of  the  custom  may  be 
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house  where  their  clerks  meet,  and  paid  there  on  the  next  day.  Uobson 
Therefore  it  is  the  same  thing  as  if  a  banker  had  written  on  a  bgnkett. 
cheque, — We  pay  this  to-morrow  at  the  clearing-house.  On  the 
next  day  after  marking  the  cheque,  the  banker  stops  payment : 
the  holder's  clerk  goes  to  the  clearing-house,  where  no  clerk 
ntt«nds  from  Messrs.  Bloxams,  and  the  bill  is  not  paid  ;  and  tlie 
first  question  is,  whether  there  is  any  laches  as  to  the  time  of 
presentment:  as  to  that,  the  case  of  Appleton  v.  Sweetapplc 
decides,  that  a  cheque  need  not  be  presented  on  the  day  on 
which  it  is  drawn ;  now  this  bill  was  in  fact  presented  and 
Accepted  on  the  very  day  on  which  it  was  drawn :  the  reason  of 
that  haste  probably  was,  in  order  to  fix  the  banker,  lest  the 
drawer  should  be  insolvent  before  the  next  day,  bankers  behig 
usually  persons  of  great  substance,  whereas  the  drawer  may  be 
of  less  credit.  The  mark  on  the  cheque  is  an  engagement  to 
pay  at  a  particular  place :  is  not  then  the  presenting  it  at  that 
place  equivalent  to  presenting  at  the  banking-house  ?  It  seems 
that  it  is,  and  that  it  therefore  is  no  laches ;  consequently  the 
surplus  of  the  money  for  the  coals  remains  due,  and 

Judgment  must  be  entered  for  the  plaint  if. 


CONSTABLE  v.  NOBLE.  isio. 

(2  Taunt.  403-^407.)  '^'^' 

A  policy  at  and  from  a  place,  the  name  of  which  equally  designates  a       V  ^q3  -i 
particular  town,  and  a  port  comprehending  an  extensive  district  of 
coast,  does  not  protect  a  cargo  laden  anywhere  within  the  limits  of  tho 
port,  but  refers  to  tho  town  itself. 

A  policy  **at  and  from  Lyme  to  London"  does  not  protect  a  cargo 
laden  at  Bridport  within  the  port  of  Lyme,  and  eight  miles  nearer  to 
London. 

This  was  an  action  upon  a  policy  upon  flour,  at  and  from 
Lyme  to  London,  by  the  Swift,  and  ship  or  ships.  Upon  the 
trial  of  this  cause  at  the  Guildhall  sittings  after  last  Hilary 
Term  before  Mansfield,  Gh.  J.  it  appeared  that  the  first  part  of 
the  flour  insured  was  put  on  board  the  Swift  at  Lyme,  which 
sailed  from  thence  and  arrived :  another  parcel  was  shipped  at 
Bridport  Harbour,  on  board  the  Rose,  which,  in  coming  round  to 
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Constable  London,  was  captured  by  a  French  privateer.  It  was  proved 
Noble,  that  there  is  no  castom-house  at  Bridport  Harbour,  which  is  a 
member  of  the  port  of  Lyme ;  that  all  ships  which  sail  from 
thence  are  obliged  to  proceed  to  Lyme  in  order  to  procure  their 
clearances  there,  from  the  customer  of  that  port,  and  that 
Bridi)ort  Harbour  lies  about  nine  miles  to  the  eastward  of  Lyme, 
and  consequently  geographically  nearer  to  London,  and  a  vessel 
l)Ound  from  Lyme  to  London  must  therefore  pass  Bridport  in 
her  course ;  but  whether  on  account  of  the  necessity  of  standing 
out  at  first  from  Bridport  on  a  more  southerly  course,  in  order  to 
ffet  clear  of  the  Bill  and  island  of  Portland,  before  the  easterly 
course  could  be  pursued,  it  was  a  more  or  less  easy  navigation 
from  Bridport  to  London  than  from  Lyme  to  London,  did  not 
npi)eur  by  the  evidence  :  Axmouth,  which  lies  about  ten  miles  to 
the  westward  of  Lyme,  is  also  a  member  of  the  same  port.  The 
defendants  contended,  that  the  Rose  did  not  sail  from  Lyme, 
and  that  therefore  this  voyage  was  wholly  a  different  adventure 
from  the  voyage  insured,  and  the  risk  never  attached,  for  that  the 
description  in  the  policy  referred  to  the  local  point  from  which 
the  vessel  was  to  sail,  not  to  any  political  divisions  of  the 
kingdom.  On  the  other  hand  the  plaintiff  urged,  that  a  sailing 
[  *404  ]  from  *any  part  of  the  port  of  Lyme  was  sufficient  to  satisfy  this 
policy,  and  as  Bridport  was  nearer  to  London  than  Lyme  was,  the 
circumstances  were  so  much  the  more  favourable  to  the  defen- 
dants, who  therefore  could  not  complain.  Mansfield,  Ch.  J. 
reserved  the  point,  subject  whereto  the  jury  found  a  verdict  for 
the  plaintiff. 

LenSf  Serjt.   in  this  Term  obtained  a  rule  niii  to  set  aside 
the  verdict  and  enter  a  nonsuit. 

Shepherd,  Best,  and  Vaughan,  Serjts.  now  shewed  cause  : 

If  a  ship  receives  her  cargo  at  Deptford,  that  is  not  locally  and 
strictly  at  London,  but  she  would  receive  her  clearances  from 
the  custom-house  of  London,  and  the  risk  would  be  protected  by 
a  policy  at  and  from  London.  In  this  case  an  insurance  at  and 
from  Bridport,  and  an  insurance  at  and  from  Lyme,  would 
equally  have  protected  this  risk,  though  perhaps  an  insurance  at 
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and  from  Bridport  might  not  have  protected  a  risk  at  and  from    Constabls 

Lyme,  because  the  town  of  Lyme  is  more  distant,  and  therefore       noble. 

the  risk  would  be  increased:    but  it  is  sufl&cient  in  a  policy 

generally  to  designate  the  port  from  which  a  vessel  sails ;  more 

minute  accuracy  is  not  required  :  it  is  not  necessary  to  designate 

some  particular  point  or  district  in  the  port  itself.     If  it  were, 

half  the  policies  effected  would  be  void.     It  would  be  said  that  a 

ship  which  loads  at  the  sufferance  quays  in  Surrey  does  not  load 

in   London.     Nor  would  cargoes  taken  in  at  Limehouse  and 

Gravesend,  which  are  in  Middlesex,  be  protected  by  a  policy  at 

and  from  London.     The  words  must  be  construed  according  to 

the  subject-matter :  it  has  lately  been  decided  in  the  Court  of 

King's  Bench,  that  neither  the  London  Docks,  nor  the  East 

India  Docks,  are  within  the  city  or  liberties   of  London:   yet 

who  will  say  that  ships  there  laden  are  not  protected  by  a  policy 

at  and  from  *London  ?     The  case  of  Payne  v.  Hutchinson,  C.  P.       [  *405  ] 

Guildhall  sittings  after  Trinity  Term,  1808,  t  is  distinguishable 

from  this,  for  there  the  vessel  was  lost  in  a  river,  where  *she       [  **oc  ] 

never  could  have  gone  at  all,  if  she  had  sailed  from  Carmarthen 

instead  of  Kidwelly :  here  it  is  in  proof  that  a  ship  coming  out 

of  Lyme  must  pass  by  Bridport  Harbour.     In  the  case  of 

Higgins  v.   AguilaVyl   on  a  policy  at  and   from  Demerara  to 

London,  it  was  held,  that  a  loading  at  Essequibo  was  a  loading 

at  Demerara. 

Mansfield,  Ch.  J.  : 

That  case  was  decided  upon  the  particular  usage  of  the  trade  ; 
and  if  the  plaintiff  in  this  case  could  have  proved  an  usage  for 
ships  to  load  at  Bridport,  upon  a  policy  at  and  from  Lyme,  it 
might  have  assisted  him ;  but  no  such  usage  was  proved  here. 
Probably  the  underwriters  never  underwrote  a  voyage  from 
Bridport  in  these  terms  before.  The  whole  is  obviously  a 
mistake,  and  proceeded  from  the  circumstance,  that  the  parties 
knew  that  the  Swift,  the  first  vessel  which  was  covered  by  this 
policy,  was  to  sail  from  Lyme;  they  therefore  concluded  that 
the  ship  and  ships  would  sail  from  the  same  place.    It  was  in 

t  See  p.  620,  jpost 

X  The  reporter  has  not  been  able  to  find  this  case  in  print. 
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C0K8TABLS  evideuce,  that  Guernsey  is  within  the  port  of  Southampton,  and 
Noble.  Liverpool  within  *the  port  of  Chester,  and  that  the  port  of 
[  •407  ]      Exeter  extends  near  thirty  miles  to  the  eastward  of  that  city. 

Rule  absolute. 
Lena  and  Marshall^  Serjts.  were  to  have  supported  the  rule. 


,^«^^^  PAYNE  V.   HUTCHINSON. 

(2  Taunt.  405, «.— 406,  n.) 

[  40*1,  ».  ]  If  a  policy  doscribo  a  voyage  at  and  from  a  place  which  in  the  head 

of  a  port,  it  will  not  coyer  a  voyage  at  and  from  a  ditftinct  placo  which 
IB  a  member  of  the  same  port. 

This  action  was  brought  upon  a  policy  of  insurance,  efifected 
at  a  premium  of  four  guineas  per  cent.,  upon  goods  on  board  the 
ship  Catherine  "at  and  from  Caermarthen  to  London,"  to 
recover  a  partial  loss  by  damage  by  sea-water.  The  declaration 
averred  that  the  ship  was  in  good  safety  at  Caermarthen,  and 
that  divers  goods  of  great  value  were  there,  to  wit,  at  Caermarthen, 
loaded  on  board  the  said  ship,  to  be  carried  from  thence  upon 
the  voyage  insured,  and  that  the  plaintiffs  were  then  and  there 
interested  in  the  said  goods  to  the  whole  amount  of  the  insurance. 
Upon  the  trial  of  the  cause  at  the  sittings  after  Trinity  Term, 
1808,  at  Guildhall,  before  Mansfield,  Ch.  J.,  it  appeared,  that 
several  actions  on  the  same  policy  having  been  commenced,  a 
consolidation  rule  had  been  obtained,  upon  the  terms  of  the 
defendant's  admitting  his  subscription  and  the  mterest  as 
averred  in  the  declaration.  The  endence  was,  that  the  vessel 
took  in  a  cargo  of  tin  plates  at  Llanelly,  and  sailed  thence  for 
London.  Llanelly  is  a  member  of  the  port  of  Caermarthen,  but 
there  is  a  distinct  custom-house  at  Llanelly,  as  well  as  a  custom- 
house at  Caermarthen,  and  when  ships  clear  out  from  Llanelly  a 
custom-house  officer  is  sent  over  thither  to  give  them  their 
clearances  ;  but  Caermarthen  lying  high  up  the  river,  and 
accessible  only  by  an  intricate  navigation,  few  ships  engaged  in 
the  coasting  trade  clear  out  from  that  place,  except  coasters 
belonging  to  Caermarthen  itself :  the  cocket  produced  in  evidence 
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was  furnished  by  the  custom-house  at  Llanelly.  It  was  objected  Patne 
for  the  defendant,  that  the  plaintiff  had  not  proved  his  interest  hutchixson. 
in  the  goods,  and  that  this  was  a  fatal  variance ;  for  that  the 
voyage  and  goods  described  in  the  policy  was  a  voyage  from 
Caermarthen,  and  goods  loaden  there;  and  there  was  no 
evidence  that  such  a  voyage  had  ever  been  commenced ;  if  the 
policy  was  meant  to  apply  to  the  voyage  from  Llanelly,  the 
voyage  was  not  correctly  described  in  the  policy,  and  either  there 
was  no  proof  of  the  plaintiff's  interest,  or  the  risk  never  attached. 
The  jury,  however,  found  a  verdict  for  the  plaintiff  for  45Z.  9«.  8d. 

Vaiufluin,  Serjt.,  in  Michaelmas  Term,  1808,  obtained  a  rule 
nisi  to  reduce  the  damages  to  41.  4^.,  the  amount  of  the  pre- 
mium, upon  the  ground  that  the  risk  had  never  attached. 

Shepherd,  Serjt.,  for  the  plaintiffs,  on  a  subsequent  day  in 
^the  same  Term,  argued,  that  the  defendant  was  estopped  by  his  [  *^06|  7i.  ] 
admission  from  setting  up  any  such  defence.  He  had  admitted 
the  interest  as  averred  in  the  declaration.  The  interest  averred 
in  the  declaration  was  an  interest  of  the  plaintiffs  in  the  said 
goods ;  the  said  goods  were  the  goods  before  averred  to '  be 
loaded  at  Gaermarthen ;  so  that  in  effect,  in  admitting  the 
interest,  he  had  admitted  that  the  goods  insured  were  loaded  at 
Gaermarthen  ;  and  he  was  now  precluded  from  proving  or 
contending  the  contrary. 

Vanghan  was  prepared  to  support  his  rule. 

The  GouRT  observed  that,  there  were  separate  custom-houses 
at  Gaermarthen  and  Llanelly,  and  that  a  custom-house  officer 
was  sent  over  to  the  latter  place,  when  coasters  clear  out  from 
thence :  the  admission  of  interest  had  not  precluded  the  objec- 
tion, which  must  therefore  prevail. 

Rvle  absolute. 
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1810.  MORRISON  V.  PARSONS. 

^'^'  (2  Taunt.  407-41 6.) 

[  407  ]  I^  the  owner  of  a  ship,  having  chartered  her  for  a  voyage,  assigns 

her  before  the  voyage,  though  he  afterwards  assign  the  charter-party 
to  another,  if  she  earns  freight,  the  assignee  of  the  ship  is  entitled  to 
the  freight,  as  incident  to  the  ship. 

But  he  cannot  sue  on  the  charter-party  otherwise  than  in  the  name 
of  the  assignor. 

This  was  an  action  of  assumpsit,  brought  to  recover  585Z.  2«. 
claimed  to  be  due  to  the  plaintiff  for  the  freight  of  a  cargo  of 
goods  carried  from  Stockholm  to  Plymouth,  under  an  agreement 
of  charter-party  made  on  the  17th  of  August,  1808,  whereby 
the  plaintiff,  being  owner  of  the  ship  Brothers^  contracted  with 
the  defendant  that  she  should  sail  to  Stockholm,  and  there  load 
from  the  defendant's  factors  a  cargo  of  tar  for  Plymouth,  and 
there  deliver  the  same,  on  freight,  at  the  rate  of  ISs.  per  barrel, 
one  half  of  the  freight  to  be  paid  on  the  delivery  of  the  cargo, 
and  the  remainder  in  three  months  following.  Upon  the  26th 
of  August  the  plaintiff  executed  a  regular  assignment  of  the  ship 
to  Henry,  the  master  of  her,  but  no  reference  was  therein  made 
to  the  charter-party,  or  the  freight  to  arise  therefrom;  the 
vessel  was  duly  registered  in  the  name  of  Henry,  under  whose 
command  she  sailed,  in  pursuance  of  the  charter-party,  about 
the  8th  of  September,  1808,  upon  her  voyage  to  Stockholm. 
The  plaintiff  being  indebted  to  Hamilton  in  860Z.  on  the  1st  of 
February,  1809,  by  indenture  of  that  date  made  between  himself 
and  Hamilton,  reciting  therein  the  charter-party,  and  his  debt, 
and  that  he  had  proposed  to  assign  the  freight  for  security,  and 
had  requested  Hamilton,  if  it  should  be  considered  by  him  as 
[  *408  ]  necessary  or  expedient  *to  effect  an  insurance  thereon,  in  con- 
sideration of  the  debt  so  due,  and  of  5«.,  the  plaintiff  assigned 
to  Hamilton  all  his  right,  title,  interest,  claim,  and  demand  in 
the  monies  to  become  due  by  virtue  of  the  thereinbefore-recited 
charter-party,  to  hold,  take,  and  enjoy  the  same  unto  Hamilton, 
his  executors,  administrators,  and  assigns,  upon  trust  thereout 
to  defray  the  costs  of  that  assignment,  and  of  the  execution  or 
management  of  the  trusts  in  him  thereby  reposed,  and  to  pay  to 
himself  any  premiums  or  commission,  and  all  other  charges  of 
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effecting  any  insurance  upon  the  freight,  and  after  such  payments,  Mobbison 
then  upon  trust  to  apply  the  balance  in  payment  of  the  debt  and  parsons. 
interest  up  to  the  day  of  payment,  and  if  there  should  be  any 
surplus,  in  trust  to  pay  the  same  over  to  the  plaintiff.  The 
plaintiff  then  proceeded  to  constitute  Hamilton  his  attorney 
irrevocable,  to  sue  for  and  receive  the  freight,  and  give  discharges, 
and  effect  insurances.  He  also  covenanted  for  title  to  the  ship 
and  charter-party,  and  for  further  assurance,  and  that  he  would 
not  revoke  the  authorities  thereby  given,  or  release.  On  the  2nd 
of  June,  the  Brothers  being  then  expected  home  from  Stockholm, 
Hamilton,  by  a  notice,  wherein  he  recited  the  assignment  which 
had  been  made  of  the  freight,  required  the  defendant  not  to  pay 
it  to  any  person  except  himself.  The  vessel  having  arrived  at 
Stockholm,  took  in  a  complete  cargo  of  tar,  and  again  sailed, 
and  arrived  at  Plymouth  in  the  middle  of  July,  and  about  the 
latter  end  of  the  same  month  completed  her  delivery;  shortly 
after  which  the  defendant,  without  retaining  any  part  until  the 
expiration  of  the  three  months,  paid,  notwithstanding  the  assign- 
ment and  notice,  the  whole  of  the  freight  to  Henry,  to  whom 
the  plaintiff  was  indebted  for  monies  advanced  for  the  ship's 
use.  This  action  was  brought  in  the  name  of  the  plaintiff,  for 
the  benefit  of  Hamilton.  Upon  the  trial  of  this  cause  at  Guild- 
lially  at  the  sittings  after  last  Hilary  Term,  ^before  Mansfield,  [  *^09  ] 
Oh.  J.  the  jury  found  a  verdict  for  the  defendant. 

Best,  Serjt.  on  a  former  day  in  this  Term,  obtained  a  rule 
nisi  for  a  new  trial,  upon  the  ground  that  the  jury  had  taken 
upon  themselves  to  decide  in  the  affirmative  the  question  of  law, 
ii?hether  by  a  transfer  of  the  ship  the  inchoate  right  to  freight 
is  also  transferred,  a  position  which  he  denied  upon  the  authority 
of  Splidt  V.  Botclesy  10  East,  279,+  where,  upon  a  case  sent  by 
the  Master  of  the  Bolls,  on  the  question  whether  the  assignees  of 
a  bankrupt,  who  had  let  his  ship  upon  freight  under  a  charter- 
party,  or  the  person  to  whom,  after  making  the  charter-party, 
and  before  his  bankruptcy,  he  had  assigned  his  vessel,  were 
entitled  to  recover  the  freight  in  covenant  on  the  charter-party, 
the  Court  held,  that  the  assignees  of  the  bankrupt's  estate,  and 

+  10  B.  B.  296. 
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MoHHisoK     not  the  purchaser  of  the  vessel,  xtas  entitled  to  recover,  and  that 
Parsokk     ^  court  of  law  could  not  take  notice  of  trusts. 

Shepherd,  Serjt.  on  this  day  shewed  cause.     *     *     * 

[  411  ]  B^8t  and  Ilannington,  Serjts.,  contended  for  the  plaintiff, 

1st,  that  payment  to  a  cestui  que  trust  is  not,  in  law,  payment  to 
a  trustee :  but,  2ndly,  it  must  appear  that  Henry  is  the  cestui 
que  trust  of  the  plaintiff,  and  that  there  is  no  trust  for  any 
other  i^erson.  If  A.  contract.^  with  B.  to  carry  goods,  or  to 
jierform  any  other  work,  and  performs  it  through  the  agency 
of  C,  a  payment  to  C.  for  the  work  is  not  therefore  a  payment 
to  A.  It  is  not  true,  that  if  the  defendant  had  paid  freight  to 
the  plaintiff,  he  could  not  have  obtained  from  Henry  the  pos- 
session of  the  goods,  for  Henry  had  adopted  the  contract  which 
the  plaintiff  had  made,  and  agreed  to  perform  the  voyage  under 
that  contract.  It  is  not  uncommon  after  chartering  a  ship,  to 
assign  the  charter-party  as  a  security  for  money  advanced  for 
the  outfit,  and  it  would  be  an  in3trument  of  fraud,  if  the  owner 
could  afterwards,  by  selling  the  ship,  vacate  that  security.  But 
if  equity  is  to  be  considered  in  this  case,  the  Court  will  look  to 
[  •412  1  all  *the  equities.  A  person,  by  whose  negligence  the  charter- 
party  remains  in  the  possession  of  the  plaintiff,  cannot  complain 
that  it  is  conveyed  into  other  hands.  If,  on  becoming  the  owner 
of  the  ship,  he  wishes  also  to  become  the  owner  of  the  charter- 
party,  he  must  require  it  to  be  actually  assigned  to  him,  other- 
wise it  remains  with  the  original  charterer.  Splidt  v.  Boides. 
No  interest  in  the  charter-party,  either  legal  or  beneficial,  passed 
by  the  assignment  of  the  ship.  That  instrument  contains  no 
words  descriptive  of  any  property  except  the  ship  and  her 
tackle.  The  plaintiff,  therefore,  never  was  a  trustee  for  Henry, 
consequently  the  doctrine,  that  payment  to  a  cestui  que  trust  is 
payment  to  the  trustee,  does  not  apply  here  to  prevent  the 
plaintiff  from  recovering.  But  upon  the  same  doctrine,  payment 
to  Hamilton  would  have  been  a  good  pajTuent  to  the  plaintiff, 
because  the  plaintiff  was  in  truth  a  trustee  for  Hamilton.  In 
Bottomley  v.  Brooke, \  the  Court  gave  no  judgment,  but  only  a 
recommendation  to  withdraw  the  demurrer. 

t  Cited  in  Winch  v.  Keeley,  1  T.  B.  621. 
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(Heath,  J. :  Bottomiey  v.  Brooke  has  often  been  allowed  to  be     Mobrison 
cited.)  Paksons. 

And  neither  that  nor  any  of  the  cases  go  the  length  of  proving 

that,  supposing  the  plaintiff  to  be  a  trustee  for  Henry,  payment 

to  Henry  would  be  payment  to  the  plaintiff.     To  decide  this, 

would  in  all  cases  convert  a  court  of  law  into  a  court  of  equity  ; 

whereas  the  court  of  law  has  not  the  means  to  look  into  the 

situations  and  circumstances  of  all  parties.    It  would  destro/ 

the  whole  system  of  trusts  to  hold,  that  a  tender  to  a  cestui  qu.i 

trust  is  equivalent  to  payment  to  a  trustee,  when  the  very 

object  of  many  trusts  is,  to  keep  the  property  out  of  the  handd 

of  the  cestui  que  trust.     The  case  of  Rudye  v.  Birch  is  no  where 

in  print,  except  in  the  argument  of  counsel  in  the  case  of  Winch 

V.  Keeley,  and  is   there  so   briefly  stated,  that  it  is   of   lit  tie 

authority.     The  case  in  Lutwych  t  only  proves,  that  a  tender  to 

the  person  to  whom  a  bond  is  assigned,  is  a  good  plea.     This 

may  well  be  ;  *for  a  tender  to  an  attorney  is  doubtless  a  good      (  •iis  ] 

plea,  and  the  assignee  of  a  bond  is  always  constituted  the 

attorney  of  the  obligee.    But  it  does  not  therefore  follow,  that 

payment  to  a  cestui  que  trusty  who  was  not  attorney,  would  be 

good.    But  the  great  ground  is,  that,  according  to  the  authority 

of  Splidt  V.  Bowles,  it  is  impossible  that  the  plaintiff  can  be 

trustee  for  Henry. 

(Mansfield,  Gh.  J.:  All  which  that  case  decides,  is,  that 
a  person  standing  in  the  condition  either  of  Henry  or  of  Hamil- 
ton, could  not  bring  an  action  upon  the  charter-party  in  hid 
own  name ;  that  no  interest,  that  is  to  say,  no  legal  interest, 
passed  by  such  assignment.) 

Chinnery  v.  Blackhurn^X  1  H.  Bl.  117,  it  was  held,  that  the 
right  to  the  freight  did  not  pass  by  the  transfer  of  the  ship.  Ic 
was  there  argued,  that  freight  was  incident  to  the  ownership 
of  the  vessel,  as  rent  is  to  that  of  land :  but  it  was  held,  thaii 
the  owner  of  the  ship  could  not  recover  it  in  his  own  na.ne. 

(Heath,  J. :  Certainly  not.) 

t  Lynch  v.  Clements,  1  Lut.  577.  J  2  E.  E.  731. 
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The  justice  here  is  on  the  part  of  the  plaintiff;  the  Court ^ 
therefore  endeavour  to  support  his  claim  ^'*^^^*  f'?;  ugust, 
into  equity.    The  charter-party  was  made  on  the  17th  oi  a  b   ^ 
1808.     On  the  26th  of  August  the  plaintiff  assigns  the  snp  ^^ 
Henry,  th^  legal  right  to  the  freight  still  contmumg  m  n        ^ 
On  the  1st  ijkjFebruary,  1809,  the  charter-party  is  ^^J'^n 
Hamilton.     On  tfi^l^d  of  Jmie,  and  long  befor^^^*!'\^' 
arrival,  Hamilton  giveJlUfce  to  the  defendant  of  ^^^^^^^jj^ 
f       A  A'     ^   I'     *    ^'WLfreieht  to  none  except  himseu. 
ment,  and  directs  him  to  pay  n*|t®^e>"»'  ^^  ^^  r^inrk  v. 

mu       u  1  u       *  +1,  ^%^n  that  notice.     Clarh 

The  whole  equity  of  the  case  resf9li|P  '""^         ^  ^    Buli^eR* 

Adair,  sittings  after  Easter  Term  4  Geov"  ^  ^  j^g^  a 
J.  in  4  T.  R.  343,  Master  v.  Miller. \  ^^^^^^^^^li  monej 
bill  on  the  agent  of  a  regiment,  payable  out  oL  j.  ^on- 

which  should  become  due  to  him  on  account  of  X*    .         ^t^  it 
effective  money.    Adair  did  not  accept  the  bill,  Dv_   .      hand' 
in  his  book,  and  promised  to  pay  when  effects  camL  -  f^^^jix 
[  *iU  ]      Debray  died  *before  the  bill  was  paid ;  and  the  admir^|y^, 
brought  an  action  against  Adair  for  money  had  and   r©-^  ^^ 
It  was  allowed  by  all  parties,  that  this  was  not  a  bill  witb^  ^^ 
custom  of  merchants :  but  Lord  Mansfield  said,  that   it  i^ 
assignment  for  a  valuable  consideration,  with  notice  to  the  age 
and  he  is  bound  to  pay  it.      Buller,  J.  also  cited  the  case 
Israel  v.  Donfflas,  1  H.  Bl.  242,  where  A.  being  indebted  to  I, 
and  B.  indebted  to  C,  B.  gave  an  order  to  A.  to  pay  C.  tl 
money  due  from  A.  to  B.,  whereupon  C.  lent  B.  a  further  sun: 
and  the  order  was  accepted  by  A.     On  the  refusal  of  A.   tc] 
comply  with  this  order,  it  was  held,  that  C.  might  maintain  ai 
action  for  money  had  and  received  against  him. 

Mansfield,  Ch.  J. : 

I  am  extremely  glad  this  case  has  been  brought  before  tlier 
Court,  for  I  thought  that  the  effect  of  the  assignment  of  a  shii^y 
with  respect  to  the  freight,  might  properly  be  a  subject  of  dis- 
cussion, and  I  had  not  time  at  the  trial  to  consider  the  case 
cited  from  East.  Every  thing  said  from  that  case  and  others  is 
true,  that  in  order  to  succeed  at  law,  it  is  necessary  to  sue  in  the 
jiame  of  the  contracting  party ;  and  that  a  person  standing  in 

t  2  B.  E.  399. 
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Chambbb,  J.  was  of  the  same  opinion. 


t  8  R.  R.  583. 


Rule  discharged^ 


the  condition  either  of  Henry  or  of  Hamilton,  could  not  bring     moreisox 
an  action   upon  the  charter-party  in  his  own  name ;  that  no      parsons. 
legal  interest  therein  passes  by  such  an  assignment ;  but  that 
decision  has  nothing  to  do  with  the  point  which  is  the  sole 
question  here,  what  is  the  effect  of  the  payment  to  one  who  is 
entitled  to  receive  the  beneficial  produce  of  a  contract.    The 
question  then   is,  whether  an  assignment  of  a  ship  does  not 
carry  with  it  the  benefit  of  this  contract ;  especially  here,  where  ♦ 
the  plaintiff  makes  a  contract  for  freight,  and  afterwards  assigns 
the  ship  before  she  sails,  so  that  the  assignee  was,  to  all  intents 
and  purposes,  in  possession  of  her  as  owner  before  she  sailed. 
As  to  equity,  whoever  *ha8  the  prior  equity,  has  the  prior  right.      C  *^l°  1 
Henry  has  the  prior  equity,  considered  as  the  person  who  had  an 
authority  from  the  legal  creditor  to  receive  the  debt,  and  there- 
fore payment  to  him  is  good  payment  to  Morrison. 

Heath,  J. : 

I  am  of  the  same  opinion.  Hamilton  could  not  be  in  a  better 
situation  than  the  plaintiff  was  at  the  time  of  assigning  the 
charter-party ;  and  he  could  not,  after  the  assignment  of  the 
ship,  prevent  Henry  from  receiving  the  debt. 

Lawrence,  J.  was  of  the  same  opinion,  and  distinguished  the 
cases  cited,  which  did  not  at  all  militate  with  the  judgment  of 
the  Court.  It  is  said,  the  assignee  of  a  bond  receives  the  debt 
as  attorney ;  no  doubt :  but  the  right  to  freight  subsequently 
accruing  must  belong  to  the  assignee  of  the  ship  as  incident 
thereto.  Sharp  v.  Gladstone,  7  East,  24,+  is  the  only  case  that 
seems  to  bear  on  the  point :  according  to  the  idea  of  Lord 
Ellenborouoh,  Gh.  J.  in  his  judgment  there,  after  the  abandon- 
ment of  the  ship,  the  underwriters  on  a  chartered  ship  would  be 
entitled  to  freight  earned  afterwards. 


B  S  2 
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1810.  SPITTA  AND  Others  v.  WOODMAN. 

'^**^^-  (2  Taunt.  416—428.) 

[  416  1  ^  ^  policy  be  effected  on  goods  on  a  voyage  defined  from  A.  to  B., 

the  risk  to  commence  at  and  from  the  loading  thereof  on  board,  not 
eaying  where,  it  must  be  intended  a  loading  at  the  place  from  which 
the  Toyage  commenced.  And  if  the  proof  be,  that  the  goods  were 
loaded  in  an  earlier  part  of  the  ship's  course,  and  before  her  arriTal  at 
the  place  where  the  voyage  insured  commences,  the  plaintiff  cannot 
recover.! 

Though  the  same  underwriter  had  insured  the  same  goods  for  ihe 
anterior  voyage,  and  knew  the  second  policy  was  effected  thereon. 

This  action  was  brought  to  recover  a  total  loss  on  two  policies 
of  insurance  effected  on  the  ship  Daniel  and  Frederick,  **  at  and 
from  Gottenburgh  to  her  first  port  of  discharge  in  the  Baltic, 
not  higher  than  Biga,"  on  specific  goods,  valued,  "  at  a  premium 
of  86  guineas  per  cent,  to  return  10  per  cent,  for  convoy,  and  5 
l)er  cent,  more  for  arrival ; "  beginning  the  adventure  upon  the 
said  goods  from  the  loading  thereof  on  board  the  said  ship,  (not 
Haying  where).  Upon  the  trial  of  this  cause  at  the  sittings 
after  last  Michaelmas  Term  at  Guildhall,  before  Mansfield, 
Ch.  J.  it  appeared  that  the  vessel  was  an  American,  belonging 
to  Philadelphia;  on  the  1st  of  April,  1E08,  she  sailed  from 
London,  having  there  received  on  board  a  cargo  of  coffee,  raw 
sugar,  and  indigo,  bound  for  Gottenburgh,  and  some  port  in  the 
Baltic,  situated  between  Lubeck  and  Biga,  and  arrived  safe  at 
Gottenburgh.  Insurances  had  previously  been  effected  upon 
the  cargo,  from  London  to  Gottenburgh  only,  at  a  time  when  it 
had  not  been  determined  to  what  port  the  ship  should  ultimately 
proceed ;  but  it  being  at  length  fixed  that  she  should  sail  to  some 
port  in  the  Baltic,  and  there  discharge  her  cargo,  the  insurance 
[^•417]  in  question  was  effected.  Upon  *the  ship's  arrival  at  Gotten- 
burgh, the  port  of  Pillau  was  assigned  to  the  master  as  his  port 
of  discharge.  His  cargo  was  not  taken  out  and  re-laden  at 
Gottenburgh,  he  sailed  from  thence  with  convoy,  and  upon  his 
arrival  in  Pillau  Boads,  while  he  was  engaged  on  shore  in 
exhibiting  the  ship's  papers,  for  the  purpose  of  procuring  her 

t  But  compare  Joyce  v.  Realm  Ins.  ference   to  an  antecedent  loading, 

Co.  (1S72)  L.  £.  7  Q.  B.  dSO,  584,  41  and  the  case  was  distinguiahed  ac- 

L.  J.  Q,  B.  356,  27  L.  T.  144,  where  cordingly.— R.  0. 
the  policy  contained  an  express  re- 
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admittance  into  the  port,  his  vessel  was  captured  by  a  French  Spitta 
privateer.  The  defendant  having  insured  the  same  goods  on  woodman. 
the  former  policy  from  London  to  Gottenburgh,  was  fully  aware, 
when  the  policy  upon  the  further  risk  't  from  Gottenburgh  to  her 
first  port  of  discharge  in  the  Baltic,"  was  presented  to  him,  that 
he  was  insuring  the  same  goods  as  were  described  in  the  former 
policy.  The  defendant  admittted  his  subscription,  and  the 
plaintiff's  interest.!  ♦  *  *  The  declaration  averred,  that  on  [«»] 
the  8th  of  May  the  ship  in  the  policy  mentioned,  with  the  goods 
in  the  policy  mentioned  on  board  thereof  as  aforesaid,  was  in 
good  safety  at  Gottenburgh  aforesaid,  to  wit,  at  London,  and 
afterwards  sailed  from  Gottenburgh.  For  the  defendant  it  was 
objected,  1.  That  the  loading  thereof  on  board,  mentioned  in 
the  policy,  must  mean  a  loading  thereof  at  Gottenburgh,  that 
being  the  only  port  or  place  mentioned  in  the  policy,  and  that 
then,  inasmuch  as  it  appeared  in  evidence  that  there  were  no 
goods  laden  at  Gottenburgh,  but  that  the  goods  described  in  the 
policy  were  laden  in  London,  either  the  risk  never  attached,  or 
if  the  declaration  intended  to  aver  a  loading  at  Gottenburgh, 
there  was  a  fatal  variance.     *     *     * 

Mansfield,  Ch.  J.  reserved  the  points,  subject  to  which  he       [  ^i^  ] 
permitted  the  case  to  go  to  the  jury,  who  found  a  verdict  for  the 
plaintiff. 

Accordingly  Lens,  Serjt.  in  Hilary  Term  having  obtained 
a  rule  nisi  to  set  aside  the  verdict  and  enter  a  nonsuit. 

Shepherd  and  Best,  Serjts.  on  a  former  day  in  this  Term 
shewed  cause :  *  *  As  to  the  first  point,  this  case  is  dis-  [  421  ] 
tinguishable  from  that  of  Robertson  v.  French,  4  East,  130,  t 
which  was  "  on  the  goods,  from  the  loading  thereof  on  board  the 
said  ship,  at  all  and  any  port  on  the  coast  of  Brazil;"  and  the 
goods  lost  were  loaded  at  the  Cape  of  Good  Hope. 

(Lawrence,  J. :   The  case  there  was,   that  the  goods  were 
shipped  from  the  Cape  for  Brazil :  a  policy  had  been  effected  on 

t  The  part   of  the   report   here      under  which  it  had  been  granted. — 
omitted  refers  to  the  special  terms      B.  C. 
of  a  licence  and  the  Order  in  Council         t  7  B.  B.  53*i. 
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Spitta       the  outward  cargo  for  a  time,  which  had  expired :  the  policy 

Woodman,    subscribed  by  the  defendant  had  been  intended  to  attach  on  thet 

homeward-bound  cargo ;  but  the  ship  not  being  able  to  find  a 

market,  after  a  time,  returned  with  the  same  goods  to  the  Cape, 

and  it  was  held  that  the  second  policy  did  not  attach  thereon.) 

[  ^422  1  There  the  outward  *voyage  had  ended ;  these  are  policies  on  the 
outward  voyage  which  is  continuing  at  the  time  of  the  loss. 
Hodgson  v.  RicJiardson,  1  Bl.  Eep.  463.  The  policy  was  at  and 
from  Genoa  to  Dublin :  the  adventure  to  begin  from  the  loading 
to  equip  for  this  voyage.  The  cargo  had  been  loaden  at  Leghorn, 
of  perishable  commodities,  more  than  five  months  before :  the 
objection  was  there  never  thought  of,  that  because  the  goods 
were  not  put  on  board  at  Genoa,  the  risk  would  not  attach,  but 
the  underwriter  was  discharged  on  the  ground  of  a  fraudulent 
concealment  of  the  time  and  place  of  lading,  making  it  appear  to 
the  underwriter  that  he  was  insuring  new  fresh  goods  instead  of 
an  old  damaged  cargo ;  the  Court  holding,  that  it  is,  or  in  many 
cases  may  be,  material  whether  the  loading  is  at  the  port 
mentioned,  or  at  another.  In  this  case  the  time  and  circum* 
stances  of  the  loading  on  board  at  London  were  fully  known  to 
the  defendant :  that  case  therefore  is  so  far  favourable  to  the 
plaintiff.  The  words  of  this  policy  are  those  which  are  usually 
inserted,  without  any  alteration,  in  cases  where  it  is  known  that 
the  goods  are  not  loaded  at  the  port  mentioned  in  the  policy,  but 
long  before ;  the  meaning  of  them  is,  beginning  the  adventure  on 
the  goods,  while  they  are  on  board.  It  is  doing  no  great  violence 
to  the  words  of  the  policy  to  construe  it  "  beginning  the  risk  at 
Gottenburgh,  on  goods  found  on  board  the  ship  at  her  arrival 
here." 

Lens  and  Marshall^  Serjts.,  contra : 

As  to  the  last  point,  the  question  is  not  whether  the  parties 
might  have  made  another  policy  on  this  adventure  which  should 
have  been  valid,  but  what  is  the  true  construction  of  the  present 
policy.  The  risk  runs  from  the  loading.  Where  then,  and  at 
what  time,  were  they  loaded  ?    Not  at  Gottenburgh,  upon  the 

t  See  jto8ty  ]).  632,  and  1  Marshall  on  Insurances,  2nd  ed.  323. 
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ship's  arrival  there,  but  in  Great  Britain,  many  weeks  before:  but      Spitta 
the  policy  implies  *that  they  were  loaded  at  Gottenburgh,  which    woodmax. 
is  inconsistent  with  the  fact.    But  the  fact  is  very  material  to      [  *423  ] 
the  risk:  for  the  principal  danger  apprehended  was  of  the  French 
confiscating  by  force  all  goods  put  on  board  in  Great  Britain :  if 
the  goods  had  really  been  laden  at  Gottenburgh  all  would  have 
been  right  and  legal :  the  ship  would  then  have  carried  real 
papers  instead  of  simulated  papers.    Even  if  the  goods  had  been 
barely  landed,  and  re-shipped  at  Gottenburgh,  so  as  to  entitle  the 
vessel  to  these  papers,  perhaps  the  Court  might  have  supported 
the  plaintiff's  claim. 

(Lawrence,  J. :  Suppose  the  insurance  had  been  **  beginning 
the  adventure  on  the  merchandizes  from  the  loading  thereof  on 
board  at  the  port  of  London,"  the  voyage  being  from  Gotten- 
burgh, as  now,  would  you  not  then  understand  the  risk  to  be  on 
goods  loaden  at  London,  on  the  voyage  from  Gottenburgh  to  the 
ship's  port  of  discharge  in  the  Baltic  ? ) 

If  another  sufficient  averment  had  been  introduced,  and  the 
Court  could  see  the  whole  on  the  record,  they  would  restrain  the 
affect  of  the  policy  from  the  time  of  the  ship's  departure  from 
London  to  the  time  of  her  arriving  with  the  goods  at  Gotten- 
burgh ;  but  there  is  no  inference  to  be  drawn  on  the  present 
record  as  to  which  of  these  two  inconsistent  averments  shall 
stand.  Therefore  the  defendant's  case  is  not  at  all  dependent  on 
the  case  in  Blackstone.  It  is  true  the  defendant  had  knowledge 
of  the  destination  of  the  goods ;  but  that  does  not  enable  the 
plaintiff  to  state  one  case,  and  to  recover  upon  the  proof  of 
another.  He  alleges  the  goods  to  be  put  on  board  at  Gottenburgh, 
and  proves  them  to  be  put  on  board  in  London. 

(Mansfield,  Ch.  J. :  I  think  with  you,  the  goods  might  have 
been  landed  and  re-shipped,  and  that  is  not  a  mere  form :  for,  in 
ii  certain  degree,  the  parties  can  judge  from  the  outside  of  the 
packages,  whether,  up  to  that  time,  any  damage  has  been 
sustained;  and  without  such  examination,  if  an  average  loss 
should  arise,  it  *would  be  almost  impossible  to  determine  [  •124  ] 
whether  it  was  sustained  before  the  ship's  arrival  at  Gottenburgh, 
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Spitta       or  afterwards.  So  far,  the  case  of  Hodgson  v.  Richardson  is  still 
WocpMAx.    applicable:  the  terms  of  the  policy  in  that  case  are  much  like 
these,  except  that  it  has  the  words  ''  to  equip  for  the  vojage/' 
which  seem  to  indicate  an  intention  of  fraud.) 

Perhaps  as  the  Court  rested  so  much  on  the  ground  of  conceal* 
nient  in  that  case,  it  may  be  fair  to  consider  the  present  question  a.s 
untouched  by  it :  but  the  case  of  Robertson  v.  French  bottoms 
itself  upon  the  principle,  that  as  the  goods  were  not  pat  on 
board  at  the  coast  of  Brazil,  but  at  the  Gape  of  Good  Hope,  the 
adventure  made  was  not  the  adventure  described  in  the  policy. 

(Heath,  J. :  Did  not  that  case  proceed  on  the  ground  that  it 
was  not  the  intention  of  the  parties  to  insure  that  voyage  ?) 

It  was  no  otherwise  against  their  intention  than  as  their  intention 
was  to  be  collected  from  the  words  of  the  policy :  but  in  fact  they 
designed  it  as  a  continuation  of  the  risk  on  that  particular  cargo, 
the  same  underwriter  having  before  insured  the  goods  for  a  time, 
which  expired  on  the  17th  of  September,  the  same  day  on  which 
this  risk  had  its  inception ;  contrary  to  what  was  thrown  out  by 
Lawrence,  J.  respecting  it,  above,  (p.  630)  and  upon  the 
argument  in  the  case  of  Grant  v.  VaxtonA  The  Court,  in 
Robertson  v.  French,  said,  you  shall  not  apply  your  policy,  what- 
ever you  intended  in  fact,  to  an  adventure  which  is  not  described 
therein.  To  pursue  this  rule  will  generally  attain  the  purposes 
of  justice,  but  if  it  should  ever  be  the  parties'  intention  to  insure 
a  voyage  which  they  do  not  describe,  it  becomes  necessary, 
according  to  the  plaintifTs  argument,  that  the  risk  should  attach 
on  the  goods,  in  the  state  they  are  in  on  the  day  of  effecting  the 
policy :  that  rule  must  be  radically  wrong :  it  cannot  be,  that 
[  •tfs  ]  because  the  party  signs  a  policy  on  the  *first  of  March,  it  shall 
apply  to  a  transaction,  to  which  it  would  not  apply,  if  signed  on 
the  first  of  May.  Since,  therefore,  the  policy  legally  and  by 
necessary  interpretation  describes  a  voyage,  and  a  commencement 
of  the  adventure,  different  from  that  set  forth  in  the  declaration, 

the  plaintiff  cannot  recover.     *    *    * 

Cur.  adv.  rvlt. 

f  This  observation  is  not  contained  in  the  report  of  that  case.     10  B.  B. 
583  (1  Taunt.  463). 
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Upon  a  subsequent  day  Mansfield,   Ch.  J.,  delivering  the      Rpitta 


r. 


judgment  of  the  Court  (after  disi>osing  of  the  question  relating  to    wooomak. 
the  licence)  said  it  must  be  intended  from  the  words  of  the  policy      16  East, 
that  the  goods  were  loaded  at  Gottenburgh ;  for  if  that  were  not       *'''^' "' 
the  true  interpretation,  and  the  adventure  were  to  commence  from 
the  loading,  a  risk  would  be  incurred  which  was  not  in  the  policy, 
namely,  from  London  to  Gottenburgh.    But  it  is  stated  in  the 
case,  that  a  part  of  the  goods  were  taken  out  of  the  ship's  hold, 
and  landed  on  the  quay,  and  replaced  in  the  ship.     That  a 
sufficient  quantity  was  taken  out  to  enable    the    officers    at 
Landscrona  to  inspect  the  whole  cargo    on    board:    but  the 
quantity  taken  out  of  the  hold  needed  not  to  be  very  great  to 
enable  the  officers  to  inspect  the  whole  cargo,  and  a  great  part  of 
this  would  of  course  be  kept  on  the  ship's  deck  till  the  inspection 
took  place.    It  would,  therefore,  be  a  mere  mockery  to  call  this  a 
loading  *at  Landscrona.    At  all  events,  supposing  a  part  shipped     *^^  ^'"''^ 
at  Landscrona,  then,  as  goods  would  be  shipped  at  two  places, 

■ 

and  the  quantity  at  each  not  at  all  ascertained,  the  commence- 
ment of  the  risk  in  the  policy  would  be  too  uncertain  if  described 
from  the  loading  thereof.  The  very  port  of  loading,  when  dis- 
covered, may  in  many  cases  decide  the  question  of  prize  or  not. 
The  cargo  might  have  suffered  material  injury  from  London 
to  Gottenburgh. 

The  CouBT  [therefore]  felt  themselves  obliged  to  make  the  rule 
for  entering  a  nonsuit 

Absolute. 


HIBBERT  AND  Others  v.   HALLIDAY.  isio. 

(2  Taunt.  428—439.)  J*mcj. 

Liberty  given  in  a  policy  on  a  fishing  voyage,  to  chase,  capttire,  and        r  ^^8  1 
man  prizes,  does  not  authorize  the  ship  to  lie  by  nine  days  off  a  port, 
waiting  for  an  enemy's  ship  to  come  out,  when  she  should  have  com- 
pleted her  cargo. 

Although  she  lay  in  wait  during  that  time  within  the  limits  of  her 
fishing  ground. 

This  was  an  action  brought  by  the  assignees  of  Bent,   a 
bankrupt,  upon  a  policy  effected  by  Bent,  upon  the  26th  of 
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lliBBERT     January,   1805,  before  he  became  a  bankrupt,  upon  the  ship 
Halliday.    Port-au-Prince,  Isaac  Duck  master,  '*  at  and  from  London  to  the 
Southern  whale  and  seal  fishery,  during  her  stay  and  fishing 
there,  and  back  to  London,  with  leave  to  touch,  stay,  and  trade 
ut  all  ports  and  places  whatsoever  and  wheresoever,  backwards 
and  forwards,  as  well  on  this  as  on  the  other  side  of  Gape  Horn 
and  the  Gape  of  Good  Hope,  to  take  on  board  and  discharge  goods 
and  stores,  and  to  seek,  join,  and  exchange  convoy,  without  being 
r  '420  ]      deemed  any  deviation,"  and  *the  insurance  was  declared  to  be 
''  on  ship,  valued  at  17,000/.,  with  or  without  letters  of  marque, 
and  with  liberty  to  chase,  capture,  and  man  any  prize  or  priz^, 
and  to  take  and  return  with,  or  send  into  port  or  ports,  any 
2)rize  or  prizes ;   also  to  cruize  81   days,   either  together  or 
separate,  any  where,  and  in  any  latitude,  on  the  outward-bound 
2)assage,  on  this  side  of  Cape  Horn  and  the  Cape  of  Good  Hope.'* 
The  two  first  counts  of  the  declaration  stated  a  loss  by  the  perils 
of  the  seas  ;  the  third,  a  loss  by  capture  by  the  inhabitants  of  the 
island  of  Ha£fee.     Upon  the  trial  of  this  cause  at  Guildhall,  at 
the  sittings  after  Michaelmas  Term,  1809,  before  Chambre,  J., 
the  parties  admitted  the  bankruptcy  of  Bent,  the  commission 
A<:;ainst  him,  and  assignments  of  his  effects  to  the  plaintiffis,  their 
property  in  the  vessel,  and  the  defendant's  subscription  to  the 
policy ;  and  that  the  shij)  was  well  manned  and  fitted  out,  and 
sailed  from  London  on  her  voyage  to  the  South  Seas  in  February, 
1805,   bearing  letters  of    marque    against    the    then    French, 
Bat  avian,  and  Ligurian  republics,  and  the  kingdom  of  Spain,  and 
21  licence  to  sail  without  convoy  :  and  that  the  journal,  kept  by 
an  officer  named  Maclaren,  who  sailed  on  board  the  Port-au-Prmce, 
and  which  journal  was  referred  to  by  the  plaintiffs  in  their 
answer  to  a  bill  of  discovery  filed  against  them  in  the  Exchequer 
l)y  certain  other  underwriters,   who  had   subscribed   the   same 
policy,  and  whom  the  plaintiffs  had  sued  in  the  Court  of  King's 
l^cnch,  should  be  read  as  evidence  upon  the  trial  of  this  cause. 
It  was  also  proved  that  the  ship  was  a  large  vessel  of  466  tons 
burthen,  fitted  out  as  a  whaler,  vnth  82  guns  and  96  men,  a 
<Trcuter  number  than  was  necessary  for  the  purpose  of  the  fishing- 
voyage,  and  that  she  had  not  been  heard  of  since  Maclaren  left 
her,  as  prize-master  of  the  Santa  Anna,  at  Port  St.  Bias,  on  the 
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other  side  of  Cape  Horn,   upon  the  north-western    coast    of     Hibbbbt 

California,  in  June,  1806.   The  defendants  relied  on  a  *deviation  ;    halliday. 

to  prove  which  they  read  the  following  extracts  of  Maclaren's      [  *430  ] 

journal ;   [by  which  it  appeared  that,  after  observing  a  ship  at 

anchorage  in  the  bay  by  the  port  of  St.  Bias,  and  reported  to  be 

taking  in  cargo  there,   the   Port-au-Prince  hauled  off  to  the 

Maria  Islands  about  55  miles  N.  W.  of  the  bay,  and  her  boats 

were  employed  in  watching  the  ship  for  9  days,  after  which  by 

means  of  one  of  the  boats  the  ship  was  boarded  and  taken  as 

prize,  after  which  Maclaren  took  charge  of  her  as  prize-master 

i\nd  parted  company  with  the  Pcrrt-au-Prince.]     The  defendants       [  ^'^^  3 

at  first  insisted,  that  the  Port-au-Prince,  while  she  remained  off 

Port  St.  Bias,  was  not  within  the  limits  of  her  fishing-ground ; 

but  it  being  proved  by  the  plaintiff,  and  distinctly  found  by  the 

juiy,  that  the  place  where  she  lay  was  within  the  fishing-ground, 

though  not  an  eligible  station  for  fishing,   the  objection  was 

narrowed   to   the  question,   whether   *the  transaction    of    the      [  *^^^  3 

capture  of  the  Santa  Anna,  taking  place  on  the  other  side  of  Cape 

Horn,  and  therefore  not  within  the  liberty  to  cruize  for  31  days 

given  by  the  policy,  were  a  deviation  or  not.      Chahbrb,   J. 

reserved  the  point,  subject  to  which,  the  jury  found  a  verdict  for 

the  plaintiff. 

Shepherd,  Serjt.  in  Hilary  Term  obtained  a  rule  nisi  to  set 
aside  the  verdict  and  enter  a  nonsuit. 

Lens,  Serjt.  in  this  Term  shewed  cause : 

It  was  proved  that  96  men  were  a  larger  crew  than  was 
necessary  for  the  mere  purposes  of  whale-fishing;  because  as 
tlie  assured  had  liberty  to  man  prizes,  it  was  necessary  that 
they  should  be  provided  with  a  warlike  complement.  The 
liberty  to  chase,  capture,  and  man,  was  not  restricted  as  to 
place,  but  extended  as  well  to  the  other  as  to  this  side  of  Cape 
Horn  ;  it  was  only  the  31  days*  cruizing,  which  was  restricted 
in  point  of  place  to  this  side  of  Cape  Horn.  The  capture  of  the 
Santa  Anna  was  authorized  by  the  liberty  to  chase,  capture,  and 
man ;  for  the  result  of  the  evidence  was,  that  the  Poi't-au-Prince 
having  occasion  in  her  fishing  voyage  to  go  so  near  to  Port  St. 
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HiBBEBT  Bias,  aB  to  see  a  Spanish  ship  likely  to  come  out  and  become  a 
Halliday.  fS'ir  object  of  chasing,  capturing,  and  manning,  she  wished  to 
decoy  the  ship  out ;  and  the  conduct  of  the  Port-au-Prince  in 
standing  off  the  port,  still  continuing  upon  her  fishing  station, 
and  sending  in  the  boats  in  a  different  direction,  was  no  abandon- 
ment of  the  commercial  purposes  of  the  voyage.  It  was  intende<l 
that  the  adventure  insured  should  have  a  two-fold  purpose,  and 
the  ship  was  at  liberty  to  apply  herself  to  operations  of  war,  in 
such  manner  and  degree  as  she  might  deem  expedient,  provided 
she  did  not  thereby  abandon  the  other  object ;  but  in  all  cases, 
while  she  was  prosecuting  the  one  object,  she  must  to  a  certain 
[  *4do  3  degree  *have  laid  aside  the  other.  If  a  ship  under  sail  had 
crossed  her  course  on  her  fishing  ground,  and  she  had  chased  it 
for  nine  days,  which  she  clearly  was  at  liberty  to  do,  she  could 
not,  during  those  nine  days,  have  taken  any  fish.  Or  even 
admitting  that  the  parties  had  in  contemplation  a  distinction 
between  the  employment  of  the  ship  as  a  regular  cruizer  for 
81  days  on  this  side  of  the  Cape,  and  the  bare  liberty  to  chase, 
capture,  and  man,  which  was  extended  to  her  whole  voyage, 
and  that  the  latter  purpose  was  to  be  made  totally  subservient 
to  her  commercial  objects,  which  she  was  not  at  liberty  to  quit 
in  quest  of  the  other;  yet,  if  any  belligerent  object  should 
present  itself  on  the  whaling  ground,  it  was  quite  indifferent 
how  long  time  might  have  elapsed  since  her  arrival  there :  she 
might  equally  chase  and  capture  them.  The  plaintiffs  do  not, 
therefore,  seek  to  emancipate  themselves  from  the  trading  part 
of  the  voyage,  as  its  main  and  principal  object :  and  the  facts 
stated  in  this  journal  are  consistent  therewith,  and  shew  no 
deviation,  for  the  ship  takes  this  prize  on  her  whaling  ground : 
she  does  not  even  use  the  whole  liberty  given  her  to  chase, 
capture,  and  man ;  for  she  does  not  go  in  pursuit  of  the  prize. 
but  seeing  a  vessel  likely  within  a  few  days  to  fall  in  her  way, 
she  merely  forbears  to  take  herself  out  of  the  way,  and  captures 
the  prize  when  it  is  presented  to  her,  employed  as  she  was  on 
her  fishing  station,  and  mans  her  with  men  brought  out  for 
that  express  purpose.  In  1  Campb.  268,  Jarratt  v.  Ward,}  S.  C. 
Park.  6th  ed.  898,  it  was  admitted,  that  the  capturing  vessel 

t  10  B.  E.  677. 
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had  a  right  to  see  her  prize  safe  into  port :  bat  neither  this,  nor     Htbbebt 
any  adjudged  cases,  are  precisely  applicable.  Hallipay. 

Shepherd  and  Best,  Serjts.,  contra,  contended,  1st,  that  the 
liberty  to  chase,  capture,  and  man,  was,  like  the  Uberty  to  cruize 
for  81  days,  restricted  to  this  side  of  the  ♦Cape  of  Good  Hope  [  **36  ] 
nnd  Cape  Horn.  Secondly,  that  if  it  extended  to  the  whole 
voyage,  this  exploit  was  not  within  the  scope  of  the  permission. 
The  voyage  is  a  fishing  and  trading  voyage,  as  well  on  this  side 
of  the  Capes  as  on  the  other.  The  liberty  to  chase,  capture, 
And  man,  without  more,  would  not  also  comprehend  a  liberty 
to  cruize:  that  is  expressly  added,  ''also  liberty  to  cruize  for 
81  days  on  this  side  of  Cape  Horn."  The  restriction  of  place 
nnd  time  extends  to  all  four  of  these  indulgences  :  the  meaning 
is,  for  thirty-one  days,  together  or  separate,  on  this  side  of  the 
Capes,  the  ship  insured  may  be  a  perfect  fighting  ship,  but  she 
in  restricted  in  that  purpose  to  81  days,  otherwise  she  might 
continue  to  be  a  ship  of  war  for  an  indefinite  time:  and  the 
underwriter  could  not  know  when  his  risk  would  terminate, 
for  the  insurance  on  the  voyage  in  its  commercial  purpose,  is 
not  expressed  to  be  at  all  restricted  in  point  of  time,  it  is  from 
London  to  the  Southern  whale  fishery,  and  back :  but  all  the 
warlike  purpose  is  restricted  to  31  days,  and  to  this  side  of  those 
two  points.  If  this  be  the  true  construction  of  the  policy,  it  is 
clearly  a  deviation.  2.  But  supposing  that  the  liberty  to  chase, 
capture,  and  man,  extends  beyond  the  Capes,  if  the  liberty 
would  authorize  this  transaction,  it  would  authorize  every  war- 
like adventure  that  can  be  imagined.  If  a  merchantman,  simply 
carrying  letters  of  marque,  meets  a  ship  in  the  course  of  her 
voyage,  she  may  take  it ;  if  she  also  has  liberty  to  chase, 
capture,  and  man,  she  may  do  that  likewise ;  but  she  must  not, 
under  that  permission,  cruize  for  prizes.  If  the  Port-au-Prince 
might  lie  off  the  harbour  nine  days  waiting  for  this  prize,  she 
might  equally  have  lain  off  for  nine  months.  When  a  ship  is 
chasing  and  capturing,  she  has,  except  in  the  very  moment  of 
manning  her  prize,  the  benefit  of  all  her  crew :  she  has  indeed 
the  express  Uberty  of  detaching  a  part  for  that  specific  purpose. 
But  in  this  case  the  master  sends  off  his  mate  and  thirty  picked 
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HiBBEBT     *men ;  and  to  leave  the  Port-au-Prince  bo  lonir  a  time  short  of 


V, 


Halliday.  her  complement  by  80  picked  men,  must  necessarily  expose  her 
[  •437  ]  to  increased  risk.  They  are  detached  to  a  great  distance,  in 
order  to  cut  out  this  ship ;  and  if  the  master  was  justified  in 
this,  he  might  equally  have  stood  justified  in  attacking  the  fort, 
which  indeed  the  ofl&cer  commanding  the  detachment  would 
have  done,  if  he  had  not  by  observation  found  it  too  strong. 

(Lawrence,  J. :  There  is  little  weight  in  that  argument,  unless 
the  jury  had  found  that  there  were  not  enough  men  left  on 
board  to  navigate  the  ship ;  and  the  remaining  crew  of  66  men 
were  in  fact  far  more  than  enough  for  that  purpose.) 

But  the  master  afterwards  mans  his  boats  for  the  assistance  of 
the  first  detachment,  which  he  has  no  right  to  do. 

(Heath,  J. :  Suppose  a  ship  to  be  becalmed,  or  to  be  in  shoal 
water,  may  she  not  use  her  boats  ? ) 

It  appears  from  the  journal,  that  when  Maclaren  quitted  the 
Port-aU'Princey  the  only  navigator  left  on  board  was  Duck  the 
master:  but  whatever  number  of  men  a  vessel  may  have  on 
board,  she  is  not  competently  manned  for  such  a  voyage  as  this^ 
unless  the  master  takes  out  with  him  a  mate,  competent  to 
direct  the  navigation  of  the  vessel  in  case  of  the  loss  of  the 
master ;  and  if  he  takes  out  such  a  mate,  but  exposes  him  for 
nine  days  together  to  a  much  greater  risk  than  on  board  the 
ship,  or  detaches  him  as  prize-master,  it  is  the  same  thing  as  if 
he  had  never  taken  him  on  board,  and  the  ship  is  not  in  the 
state  in  which  a  merchantman  ought  to  be. 

(Mansfield,  Gh.  J.,  and  Lawrence,  J. :  That  fact  is  not  found 
by  the  jury;  and  if  you  had  meant  to  rely  on  it,  you  should 
have  put  it  to  the  jury  distinctly :  we  cannot  possibly  take  it 
into  our  consideration.) 

The  lying-by,  in  the  manner  this  ship  did,  is  not  chasings 
Laurence  v.  Sydebothamy  fi  East,  45. t     The  liberty  to  chase. 

t  8R.  R  385. 
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capture,  and  man  prizes,  does  not  authorize  a  ship  to  shorten     Hibbebt 

sail  and  lie  by,  in  order  that  her  prize  may  keep  company  with    iullidat. 

her  and  be  under  her  convoy,  *till  she  reaches  a  port  where      [  •433  ] 

the  prize  may  be  condenmed.    And  what  Lawrence,  J.  says 

there  is  very  material,  "  that  every  ship  sailing  upon  such  an 

adventure  should  carry  a  sufficient  supernumerary  crew,  to  be 

able  to  man  its  prizes,  and  to  retain  a  proper  number  of  men 

for  itself."    And  though  that  case  is  not  exactly  similar  to  this, 

yet  it  is  an  authority  to  shew  that  these  liberties  are  not  to  be 

construed  to  be  more  extensive  than  the  underwriters  express 

them.     The  liberty  to  chase,  therefore,  does  not  include  the 

liberty  to  lie  by  and  wait  for :  it  is  not  the  same  thing  as  if 

the  ship  coming  a-breast  of  a  port  had  stood  in  and  taken  a 

prize,  which  would  much  less  delay  the  commercial  adventure 

than  to  stand  off  until  the  prize  shall  come  out. 

(Mansfield,  Ch.  J.  and  Heath,  J. :  The  delay  is  only  until 
the  prize  should  have  completed  her  loading,  and  until  that  was 
done  she  was  not  worth  taking.) 

The  principle  is  the  same  :  a  thing  is  done  by  which  the  risk  to 
the  underwriter  is  increased ;  for  that  reason  it  is  that  cruizing 
is  not  within  the  liberty  to  chase.  And  this  conduct  is  even 
more  dangerous  than  cruizing  ;  for  a  vessel  cruizes  with  all  her 
hands  on  board.  If  the  liberty  had  been  given  to  cruize,  even 
that  would  have  its  limits.  Is  it  to  be  contended  that  under  a 
liberty  to  cruize,  a  ship  might  attack  an  hostile  port,  or  send 
boats  to  cut  vessels  out  of  an  jenemy's  harbour,  such  as  Brest  ? 
The  sending  a  force  into  port  is  attended  with  much  greater 
danger  than  cruizing  upon  the  high  seas.  There  was  a  fort, 
and  it  was  manned  with  a  considerable  force  of  troops;  and 
though  the  assailants  had  not  the  rashness  to  attack  it,  that 
increased  the  danger.  If  such  an  incursion  does  not  come 
within  the  description  even  of  cruizing,  much  less  does  it  come 
within  that  of  chasing;  and  if  adjudged  cases  have  not  yet 
assigned  any  determinate  meaning  to  the  respective  terms  of 
cruizing,  and  chasing,  the  terms  must  be  understood  by  courts 
of  law  as  they  are  understood  by  ^nautical  men,  who  do  not  say      [  *439  ] 
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HiBBEST  that  a  squadron  chases  vessels  when  they  are  lying  by  to  wait 
Halliday,  for  them.  An  underwriter  may  foresee  the  probable  duration 
of  a  chase  at  sea,  which  may  last  one,  or  five,  or  six  days,  but 
he  cannot  assign  any  probable  limitation  to  the  duration  of  a 
cruize,  or  such  a  lying  in  wait  as  this,  nor  to  the  hazards  of  it. 
Either,  therefore,  the  liberty  to  chase,  capture,  and  man,  was 
confined  to  this  side  of  the  Gapes,  or  the  liberty  to  chase  did  not 
warrant  her  in  standing  into  port,  or  sending  in  her  boats. 

(Mansfield,  Ch.  J. :  Do  you  contend  that  if  a  vessel  had  stood 
still  and  been  taken  by  the  Port-au-Prince ^  or  had  chased  her 
and  been  taken  in  the  engagement,  it  would  not  have  been 
within  the  Uberiy  to  chase,  capture,  and  man  ?) 

Cur.  adv,  vult. 
The  Court  afterwards  made  the 

Pule  absolute  foi'  entering  a  nonsuit. 


1810.       ROE,   ON  THE   Demise  of    LANGDON    and   Anotheb, 
'^—'  V.   EOWLSTON. 

[  441  ]  (2  Taunt.  441—447.) 

If  an  estate  descend  to  parceners,  one  of  whom  is  imder  a  disability, 
which  continues  more  than  twenty  years,  and  the  other  does  not  enter 
'within  twenty  years,  the  disability  of  the  one  does  not  presenre  the  title 
of  the  other  after  the  twenty  years  elapsed. 

This  was  an  ejectment  brought  to  recover  possession  of  certain 
premises  at  Barnstaple  in  the  county  of  Devon.  The  declaration 
contained  two  counts,  the  first  of  which  stated  a  demise  by 
Elizabeth  Langdon,  widow,  and  William  Barrett.  The  second 
count  was  on  the  demise  of  Elizabeth  Langdon  only.  Upon  the 
trial  of  this  cause  at  the  Exeter  Spring  Assizes  1809,  before 
Thompson,  B.,  both  the  lessors  of  the  plaintiff  established  their 
title  as  heirs  of  William  Peart.  In  1739  a  person  named  Ley, 
who  was  then  seised  of  the  premises,  devised  them  to  Elizabeth 
Ley,  and  the  heirs  of  her  body,  and  in  case  she  should  die 
without  issue  of  her  body,  then  over  to  John  Peart,  his  heirs  and 
assigns  for  ever.     The  testator  died  in  1739.     Elizabeth  Ley, 
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the  tenant  in  tail,  died  without  issue  in  1756.    John  Peart  died     Roe,  dem. 
before  her,  in  1740,  leaving  William  Peart  his  son  and  heir,  who  ' 

died  in  1763,  leaving  two  sisters  his  coheiresses,  one  of  whom, 
Elizabeth  Langdon,  was  a  feme  covert  at  the  time  of  his  death, 
and  so  continued  until  1808,  when  her  husband  died  ;  the  other 
sister,  Mary  Peart,  who  afterwards  married  a  person  named 
Barrett,  and  was  the  mother  of  the  other  lessor  of  the  plaintiff, 
was  of  full  age,  and  unmarried  at  the  time  of  her  brother's 
decease.  The  plaintiff  therefore  was  entitled  to  recover  on  -the 
second  count  for  the  moiety  belonging  to  Elizabeth  Langdon, 
but  the  Statute  *of  Limitations  attached  to  prevent  a  recovery  [  •442  ] 
on  the  first  count,  unless  the  disability  of  the  one  parcener 
prevented  her  coparcener  from  being  barred  likewise.  The  jury 
therefore  found  a  verdict  for  the  plaintiff  on  the  second  count, 
and  the  learned  Judge  reserved  to  him  liberty  to  move  to  enter  a 
verdict  upon  the  first  count  for  the  whole  premises  upon  the 
joint  demise  of  William  Barrett  and  Elizabeth  Langdon,  if  the 
Court  should  be  of  opinion  that  the  disability  of  one  co-heir 
protected  the  other  against  the  operation  of  the  statute. 

Accordingly  Lens,  Serjt.,  in  Easter  Term,  1809,  moved  to 
enter  a  verdict  upon  the  first  count.  He  admitted  that  he  had 
found  no  case  expressly  in  his  favour :  but  on  the  reason,  that 
both  parceners  make  but  one  heir,  he  contended  that  when  one 
parcener  enters,  she  must  enter  as  well  for  her  coparcener  as  for 
herself.  Parceners  may  join  in  ejectment;  so  held  by  Holt, 
Ch.  J.,  Bonar  v.  Juner,  1  Ld.  Ray.  726 ;  and  it  is  there  said,  that 
the  case  of  Milliner  v.  Robinson  in  Moor,  682,  pi.  939,  to  the 
contrary,  is  not  law.  He  admitted  that  in  the  case  of  tenants  in 
common,  the  title  of  one  might  be  lost,  although  the  title  of  the 
other  was  protected,  but  they  cannot  join  in  ejectment.  It  is 
true  indeed  that  either  parcener  or  jointenant  may  convey,  and 
jointenant  may  demise,  but  the  tenancy  is  thereby  severed,  and  the 
purchaser  or  lessee  in  either  case  becomes  a  tenant  in  common. 

(Mansfield,  Ch.  J. :  Parceners  need  not  join  in  ejectment ; 
one  may  bring  suit  without  the  other  joining.  One  parcener 
may  make  a  demise  of  her  share ;  or  may  convey  her  share  by 
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Ro£,(iem.    settlement.    May  not    a    parcener    demise    withoat    severing. 
y^     '    Suppose  a  parcener  marries,  is  not  her  husband  tenant  by  the 
RowLSTOK.   courtesy?) 

This  being  one  title,  the  parcener  entering  for  herself  must 
enter  for  her  coparcener  also. 

Rule  nisi. 

[  443  ]  Williams,  Serjt.  in  Trinity  Term  shewed  cause  : 

At  the  decease  of  William  Peart,  Mary  was  tmder  no  disability; 
and  the  question  is,  whether  the  exception  given  in  the  second 
section  of  21  Jac.  I.  c.  16,  shall  extend  to  the  whole  estate,  or 
only  to  the  moiety  of  that  parcener  who  lay  under  the  disability. 
There  are  no  cases  which  bear  on  the  point  except  collaterally,  it 
is  necessary  therefore  to  refer  to  principles  of  law.  The  words 
of  the  first  section  are,  that  no  person  shall  make  entry  into  any 
lands,  tenements  or  hereditaments,  but  within  20  years  next 
after  his  or  their  right  or  title  which  shall  first  descend  or  accrue 
to  the  same,  and  in  default  thereof,  such  persons  so  not  ent-er- 
ing,  and  their  heirs,  shall  be  utterly  excluded  and  disabled  from 
such  entry  after  to  be  made.  The  present  is  not  the  case,  where 
the  possession  of  one  coparcener  is  the  possession  of  the  other ; 
it  was  not  clear  even  at  common  law,  that  an  action  of  account 
did  not  lie  for  a  parcener  out  of  possession  against  his 
companion,  and  the  statute  of  4  Ann.  c.  16,  s.  27,  gave  it 
expressly.  But  this  is  a  very  different  case :  neither  parcener 
was  in  possession  here.  The  two  moietists  need  not  have  joined 
in  ejectment.  Mary  Peart  might  in  1763  have  brought  an 
ejectment  for  her  moiety.  The  other  parcener  and  her  husband 
might  have  brought  ejectment  for  the  other  moiety.  Their  titles 
clearly  accrued  to  them  respectively  in  1763  upon  their  brother*s 
decease.  The  feme  covert  could  not  then  indeed  enter  without 
her  husband's  consent,  because  she  is  supposed  to  be  under  the 
control  of  her  husband.  But  in  Lord  ZonclCs  case,  Plowd.  353, 
it  is  held,  that  if  a  person  dies  having  levied  a  fine,  and  leaves 
the  next  in  title  an  adult,  who  dies  the  next  day,  leaving  an 
infant  heir,  that  infant  must  enter  immediately.  The  only  case 
which  seems  to  bear  on  the  point,  is  somewhat  adverse,  but  is 
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not  the  decision  of  the  Court,  Plowd.  367 :  it  is  thus  put  by     Bos,  dem. 
Bendlose:  "Two  jointenants  *are  disseised,  one  of  whom   is  ^^     * 

within  age.  The  disseisor  levies  a  fine  with  proclamations :  four  Rowlbtox. 
years  pass  after  the  proclamations,  and  then  the  jointenant  of  t  **^^  ^ 
full  age  dies  before  the  five  years  passed,  the  other  being  within 
age :  the  infant  who  survives  shall  have  five  years  after  his  full 
age  as  well  for  the  moiety  which  was  in  his  joint  companion  who 
was  of  full  age,  as  for  the  other  moiety ;  for  the  right  of  this 
moiety,  which  was  in  his  companion  of  full  age,  first  accrues  to 
him  after  the  proclamations  made,  by  force  of  the  cause  or 
matter,  to  wit,  by  the  jointure,  made  before  the  fine.  And  so  it 
is  within  the  words  and  intent  of  that  branch,  notwithstanding 
that  the  moiety  was  in  his  companion  before,  for  it  is  in  him 
now  in  another  form."  Whether  this  be  law  or  not  I  do  not 
know,  but  if  it  be  law,  yet  it  is  a  very  different  case  from  the 
present,  for  it  is  by  the  second  saving  of  the  statute  of  fines;  and 
there  the  title  must  first  accrue  by  survivorship  after  the  fine, 
operating  upon  a  jointenancy  commenced  before  the  fine,  for 
upon  the  decease  of  the  companion  a  new  title  accrues  to  the 
survivor  after  the  fine  by  matter  before  the  fine,  which  is 
exceedingly  different  from  the  statute  of  Jac.  I.  which  requires 
that  the  claimant  shall  enter  within  20  years  after  his  title 
accrues.    Besides,  a  jointenant  alone  cannot  bring  ejectment. 

(Mansfield,  Ch.  J. :  No  doubt  so  long  as  the  disability  of  one 
parcener  continued,  the  statute  would  not  run  against  her.  But 
after  20  years  had  run  from  the  death  of  the  ancestor,  Mary 
could  no  longer  have  entered ;  and  it  would  be  singular,  if  Mary, 
who  had  long  lost  her  right  of  entry  during  the  coverture  of  her 
sister,  should  have  a  right  of  entry  restored  to  her  by  the  cesser 
of  the  coverture.) 

LenSy  Serjt.,  in  support  of  his  rule,  contended,  First,  that 
coparceners  as  well  as  jointenants,  must  join  in  ^ejectment  [  *445  ] 
(which  the  Court  denied).  If  jointenant  alone  were  to  demise, 
that  lease  would  be  a  severance,  and  it  is  clear  that  tenant  in 
common  may  and  must  sever;  that  therefore  proves  nothing 
with  respect  to  coparceners,  but  leaves  this  point  untouched,  for 
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KoE,  dem.    in  Buch  a  case  each  parcener  would  recover  in  ejectment  his  own 
r.  moiety  as  tenant  m  common ;  but  m  the  present  case  nothing 

owLSTOK.  Yx2i^  been  done  to  sever  the  jointure.  A  lease,  though  it  would 
sever  a  jointenancy,  would  not  sever  a  coparcenary;  and  the 
question  is,  whether  both  parceners  having  one  entire  estate, 
and  the  right  of  one  being  preserved,  the  right  of  the  other  shall 
not  be  preserved  also.  In  the  old  real  actions,  it  is  a  good  plea 
in  abatement  to  the  ability  of  the  defendant  that  another  ought 
to  be  joined  as  coparcener.  Co.  Litt.  164,  a.  Litt.  s.  241.  On 
account  of  the  nonage  of  one  parcener  the  parol  shall  demur  for 
both.  They  are  both  but  one  heir,  and  one  of  them  is  not  the 
moiety  of  an  heir,  but  both  of  them  is  but  unm  h(eres,  163  b. 
And  as  they  be  but  one  heir  and  yet  several  persons  ;  bo  have 
they  one  entire  freehold  in  the  land,  so  long  as  it  remains 
undivided,  in  respect  of  any  strangers  pracipe.  And  this  copar- 
cenarie  is  not  severed  or  divided  by  law  by  the  death  of  any  of 
them;  for  if  one  die,  her  part  shall  descend  to  her  issue,  and  one 
pracipe  shall  lie  against  them.  164,  a.  If,  therefore,  all  make 
but  one  heir,  and  the  title  is  protected,  it  is  the  title  of  the  two. 
A  person  whose  title  is  not  entire  in  herself,  may  avail  herself  of 
the  title  being  partly  in  another :  and  when  the  other  enters,  the 
first  shall  recover  her  share  also.  The  protection  of  the  interest 
of  the  one  necessarily  protects  the  interest  of  the  other.  The  case 
cited  from  Plowden  is  not  in  point ;  but  it  is  appUcable  in 
principle;  for  it  shews  that  where  the  title  is  protected,  the 
whole  title  is  protected ;  and  therefore  the  coverture  here  has 

[♦4i<5]  protected  the  title  in  *parcenary,  that  is,  for  the  feme  covert 
herself,  and  for  her  coparcener  as  well  as  for  herself.  Ford  v. 
Gray,  2  Salk.  185.  It  is  said  that  the  possession  of  one  join- 
tenant  is  the  possession  of  the  other  to  protect  against  the 
Statute  of  Limitations. 

(Mansfield,  Ch.  J. :  If  your  argument  is  right,  why  should 
not  the  Barretts  have  entered  after  20  years,  and  while  the 
disability  of  the  other  parcener  continued  ?) 

They  might  have  so  done :  but  in  that  case  they  would  enter 
before  the  latest  period  allowed  them  for  entering. 
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(Mansfield,  Ch.  J. :  That  would  be  directly  contrary  to  the     Doe,  dem. 

....  Lakgdon, 

statute.)  t,. 

ROWLSTOS. 

A  parcener  may  sever  and  enter  on  her  moiety,  or  may  enter 
jointly  with  her  coparcener ;  and  although,  after  20  years,  she 
would  be  barred  from  severing  and  entering  upon  her  own 
separate  title ;  yet  she  would  be  entitled  to  enter  in  respect  of 
the  joint  title  of  all  the  coparceners  when  the  disability  ceased. 

'    Cut.  adv.  vtdt. 

In  the  present  Term  Mansfield,  Ch.  J.,  delivered  the  opinion  of 
the  Court : 

In  this  case  were  two  demises ;  and  a  verdict  passed  for  the 
plaintiff  on  the  second  demise  by  Elizabeth  Langdon,  the  fact 
being,  that  the  estate  descended  to  Elizabeth  Langdon,  a  feine 
covert,  and  Mary  Peart,  in  parcenary,  and  that  twenty  years 
elapsed  without  Mary  Peart's  entering.  And  the  only  question 
was,  whether  the  lessor  of  the  plaintiff  was  not  entitled  to 
judgment  on  the  first  count,  on  the  idea  that  as  Elizabeth 
Langdon  was  under  a  disability  at  the  time  of  the  descent  cast, 
that  circumstance  was  to  operate  in  favour  of  the  other 
coparcener.  Upon  the  hearing  of  the  argument,  we  were,  and 
are  now,  of  opinion,  that  the  entry  of  Elizabeth  Langdon  can- 
not give  a  right  of  entry  to  Barrett,  *  whose  right  was  before  [*^^7  ] 
barred  by  the  Statute  of  Limitations ;  but  that  the  judgment 
must  be  for  the  lessor  of  the  plaintiff  for  the  moiety  only. 

Rule  discharged. 


6  <l?u  lR«B» 


K.   B.    (AT   NISI    PRIUS)    HILARY    TERM, 


1809.  KING,   Esq.  v.   MILSOM. 

^]^^'  (2  Camp,  d— 8.) 

[  5  ]  Fosseesion  is  primd  facie  eyidence  of  property  in  negotiable  instm- 

ments.  Therefore,  in  trover  for  a  bank  note,  it  is  not  a  primd  facie 
case  for  the  plaintiff,  to  prove,  that  the  note  belonged  to  him,  and  that 
the  defendant  afterwards  converted  it :  and  the  defendant  will  not  be 
called  upon  to  shew  his  title  to  the  note,  without  evidence  from  the 
other  side  that  he  got  possession  of  it  maid  JuU  or  withont  con- 
sideration. 

Trover  for  a  50/.  Bank  of  England  note. 

The  plaintiff's  case  was,  that  he  had  lost  the  note  from  his 
[  *6  ]  pocket  in  the  streets ;  and  that  the  *  defendant,  into  whose  pos- 
session it  soon  after  came,  was  not  the  bond  fide  holder  of  it  for  a 
valuable  consideration. 

The  facts  proved  were,  that  on  the  18th  of  July,  1808,  the 
note  was  in  the  possession  of  the  plaintiff  as  his  property ;  that 
on  the  21st  of  the  same  month  payment  of  it  was  stopped  at  the 
Bank  of  England  by  his  orders;  that  the  following  day  an 
advertisement  was  inserted  in  a  newspaper  taken  in  by  the 
defendant,  stating  the  loss  of  the  note,  and  mentioning  where  it 
should  be  carried  by  the  finder ;  that  it  was  brought  into  the 
Bank  on  the  29th  of  August,  and  immediately  traced  to  the 
defendant,  who  keeps  a  public-house  ;  that  he  at  first  said  he  did 
not  recollect  how  he  came  by  it,  and  afterwards  affirmed  he  had 
given  change  for  it  about  a  month  ago  to  a  stranger,  in  payment 
of  a  glass  of  brandy  and  water ;  but  that  he  can  neither  write  nor 
read,  and  that  he  was  accustomed  to  receive  notes  of  equal 
amount  in  the  course  of  his  business. 

Garrow  for  the  plaintiff  insisted,  that  this  evidence  rendered 
it  incumbent  upon  the  defendant  to  shew  his  title  to  the  note. 
To  support  an  action  of  trover,  it  was  prima  facie  enough  to 
prove  that  the  article  in  question  had  been  the  property  of  the 
plaintiff,  and  had  been  converted  by  the  defendant.     To  be  sure. 
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the  defendant  might  still  shew  that  he  had  received  it  as  a        King 
present  from  the  plaintiff,  that  he  had  bought  it  in  market  overt      milsom. 
from  a  stranger,  that  he  had  a  lien  upon  it,  or  that  in  any  other 
way  the  plaintiff  had  not  the  right  of  action  *which  he  at  first        [  ^7  ] 
appeared  to  have.    But  unless  some  answer  were  given  to  the 
case  of  property  in  the  plaintiff  and  conversion  by  the  defendant, 
the  plaintiff  must  always  recover.     Bills  of  exchange  and  promis- 
sory notes  must  be  governed  by  the  same  rule  with  other 
property.     Merchants  and  tradesmen  could  have  as  little  diffi- 
culty in  shewing  from  whom  and  upon  what  consideration  they 
received  a  50{.  bank-note,  as  if  the  matter  in  question  were  a 
horse  or  a  piece  of  furniture  of  that  value.     The  defendant  was 
therefore  bound  to  prove  his  title  to  this  note,  or  the  Court  and 
jury  must  presume  that  he  got  possession  of  it  mold  Jide,  and 
that  in  his  hands  it  still  remained  the  property  of  the  plaintiff. 

LoBD  Ellenbobough  : 

There  is  a  distinction  between  negotiable  instruments  and 
common  chattels.  With  respect  to  the  former,  possession  is 
jmmd  faeie  evidence  of  property.  I  must  presume,  that  the 
defendant,  when  possessed  of  this  note,  was  a  bond  Jide  holder 
for  a  valuable  consideration.  It  lies  upon  you  to  impeach  his 
title.  You  might  have  thrown  so  much  suspicion  upon  his  con- 
duct in  the  transaction,  as  to  have  rendered  it  necessary  for  him 
to  prove  from  whom  he  received  the  note,  and  what  considera- 
tion he  gave  for  it.  But  I  think  you  have  not  done  so.  The 
suspicious  circumstances  detailed  by  the  witnesses  may  be 
accounted  for  from  the  defendant's  ignorance.  It  would  greatly 
impair  the  credit,  and  impede  the  circulation  of  negotiable  in- 
struments, if  persons  holding  them  could,  without  strong 
evidence  of  fraud,  be  compelled  *by  any  prior  holder  to  disclose  [  •S  ] 
the  manner  in  which  they  received  them. 

Plaintiff  nonsuited  A 

t  A  bank  note,  though   stolen,  advertizes  it  in  the  newspapers,  the 

becomes  the  property  of  him  who  person  who  afterwards  bond  fide  dis- 

giyes  valuable  consideration  for  it,  counts  it  for  the  fraudulent  finder, 

haying  no  notice  nor  knowledge  of  may  recover  upon   it   against  the 

the  robbery.    Miller  v.  Bace,  1  Burr,  acceptor.    Lawson  v.  Weston,  4  Esp. 

452.    So,  although  the  loser  of  a  bill  56.    As  to  the  peculiar  nature  of  the 
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;!,Tt  GAINSFOED  V.  GRAMMAE. 

lirb,  16. 

(2Gainp.  9— 11.) 

miMter'  ^'  ^^^^^S  ^  demand  upon  B.,  B.  before  A.  commences  any  action, 

employs  C.  his  attorney,  to  make  certain  propositions  to  A.  upon  the 
^  *  -I  matters  in  difference  between  them.     0.  cannot  be  examined  as  to  what 

B.  said  upon  the  occasion,  for  this  is  to  be  considered  a  privileged  oom- 
munication  between  attorney  and  client.  But  what  0.  said  when  he 
made  the  propositions  to  A.  is  good  evidence  against  B.  without  further 
proof  of  C.  being  authorized  by  him  than  the  fact  of  0.  being  his 
attorney. 

Goons  sold  and  delivered.  Pleas,  the  general  issue,  and  the 
Statute  of  Limitations. 

The  goods  had  been  delivered  seven  or  eight  years  ago.  To 
take  the  ease  out  of  the  statute, 

Mr.  JVallSy  the  defendant's  attorney,  was  called,  who  stated, 
that  about  a  year  and  a  half  ago,  he  carried  certain  propositions 
from  the  defendant  to  the  plaintiff ;  there  was  not  then,  nor  for 
several  months  after,  any  suit  depending  between  the  parties ; 
but  he  then  considered  himself  as  acting  in  the  capacity  of 
attorney  for  the  defendant,  and  he  had  since  charged  for  his 
attendances  as  such. — Q.  "  What  was  the  nature  of  the  propo- 
sitions you  made  to  the  plaintiff,  by  order  of  the  defendant  ? 


ti 


Park  objected,  that  whatever  the  witness  might  have  been 
instructed  by  the  defendant  to  propose  to  the  plaintiff  on  this 
occasion  was  a  privileged  communication  between  attorney  and 
client. 

Garrow,  conira,  cited  Cohden  v.  Kendrick,  4  T.  E.  431, t  and 
[  *i^>  ]  Wilscm  V.  liaatallfl  4  T.  E.  753,  to  shew,  that  unless  *the  witness 
was  really  acting  as  attorney  to  the  party  at  the  time,  he  was 
bound  to  disclose  what  passed  between  them ;  and  contended 
that  Mr.  Walls  was  not  employed  on  this  occasion  in  his  profes- 
sional capacity,  but  was  merely  in  the  situation  of  a  steward,  or 
any  other  confidential  agent,  whose  testimony  was  not  privi- 
leged. 

property  in  negotiable  securities,  see  &  P.  648). 

the  very  profound  and  compi-ehen-  t  2  R.  B.  424. 

sive  argument  of  Eyrb,  Ch.  J.  in  T  2  B.  B.  51  o. 
CoUins  v.  Martin^  4  B.  B.  702  (1  Bos. 


VOL.  XI.]  1809.    K.  B.    2  CAMP.  10—11.  649 

Lord  Ellenborough  :  Gainsfobd 

I  fully  accede  to  the  doctrine  laid  down  in  Cobden  v.  Kendrick,  Grammar. 
and  Wilson  v.  liastall,  which  is  no  more  than  this,  that  commu- 
nications by  the  party  to  the  witness,  whether  prior  or  subse- 
quent to  the  relation  of  client  and  attorney  subsisting  between 
them,  are  not  privileged.  But*  this  relation  may  be  formed 
before  the  commencement  of  any  suit.  The  attorney  may  be 
retained,  and  confided  in  as  such,  in  contemplation  of  a  suit ; 
and  shall  it  be  said  that  he  is  bound  to  disclose  whatever  has 
been  revealed  to  him  previous  to  the  suing  out  or  the  service  of 
the  writ  ?  It  is  clear  that  in  this  case  Walls  was  employed  as  an 
attorney  when  he  was  directed  to  carry  these  proposals  to  the 
plaintiff. 

Gairow  then  proposed  to  call  another  person  who  was 
present  at  the  conversation  between  the  plaintiff  and  Walls,  to 
state  what  the  latter  then  said. 

Park  insisted,  that  it  was  first  necessary  to  prove  that  Walls 
had  authority  for  this  from  the  defendant. 

Lord  Ellenborough  : 

It  has  been  proved  that  he  was  then  the  defendant's  attorney, 
and  the  law  will  *therefore  infer  that  he  had  authority  for  what       [  •!!  ] 
he  said  or  did  upon  this  occasion. 

It  appeared  that  Walls  had  made  an  offer  from  the  defendant 
of  2«.  6eZ.  in  the  pound,  and  this  being  considered  a  sufficient 
acknowledgment  to  take  the  case  out  of  the  statute,  the  plaintifi' 
had  a  verdict  for  the  amount  of  his  demand.! 

t  Vide  RohBon  v.  Kemp,  8  R.  R.  831  (5  Eap.  52). 
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1809.  FORSTER  AND  Others  v.  CLEMENTS. 

^^^-  (2  Camp.  17-18.) 

[  17  ]  In  an  action  by  bankers  to  recoyer  the  amount  of  a  bill  of  exchange 

accepted  by  the  defendant  payable  at  their  house,  and  paid  by  them 
after  it  was  indorsed,  they  are  bound  to  prove  the  indorsement  by  the 
payee,  as  well  as  the  acceptance  by  the  defendant. 

Assumpsit  for  money  paid.    Plea,  the  general  issue. 

This  action  was  brought  by  Messrs.  Forster,  Lubbocks  &  Co., 
bankers  in  London,  to  recover  the  sum  of  lOOL,  paid  by  them  to 
the  holder  of  a  hill  of  exchange,  accepted  by  the  defendant 
payable  at  their  banking  house.  The  bill  was  drawn  by  one 
Hanley,  payable  to  his  own  order,  and  when  paid  by  the  plain- 
tiffs had  his  indorsement  upon  it. 

PaUy^  (of  counsel  for  the  plaintiffs,)  at  first  satisfied  himself 
with  proving  the  defendant's  hand-writing  to  the  bill ;  that  it 
was  paid  by  the  plaintiffs  ;  and  that  the  defendant  had  then  no 
effects  in  their  hands. 

[  18  ]  Lord    Ellenborouoh    said    he    must   go  farther,   and  give 

evidence  of  the  indorsement  by  Hanley,  to  whose  order  the  bill 
was  payable. 

Pdley  contended  that  priind  facie  the  hand  writing  must  be 
taken  to  be  Hanley's,  and  that  as  it  was  the  custom  of  bankers 
to  pay  a  bill  with  the  name  of  the  payee  written  upon  the  back 
of  it,  a  request  from  the  acceptor  must  be  understood  for  them  to 
do  so.  When  this  bill  was  presented  to  the  plaintiffs  for  pay- 
ment, it  appeared  in  a  negotiable  shape,  and  they  were 
authorized  to  pay  it  without  inquiring  into  the  title  of  the 
holder. 

Lord  Ellenborouoh  : 

If  the  acceptor  of  a  bill  of  exchange  makes  it  payable  at  a 
banker's,  he  requests  the  latter  to  pay  it  only  to  the  payee  or  his 
order,  and  not  to  any  person  who  presents  it.  If  the  banker 
pays  it  without  ascertaining  the  indorsement  to  be  genuine,  it  is 
at  his  own  risk.    The  name  of  Hanley  upon  this  bill  may  be 
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forged;  in  which  case,  the  plaintiffs  have  paid  it  in  their  own      Fobsteb 

r. 
wrong.  Clements. 

Evidence  was  afterwards  given  of  an  acknowledgment  by  the 
defendant,  that  Hanley  had  indorsed  the  bill ;  and  the  plaintiffs 
had  a  verdict  for  the  lOOZ.,  but  without  interest,  to  which  Lord 
Ellenborough  said  they  had  shewn  no  right,  t 


ELIZABETH  HUXHAM,   Spr.   v.   SAMUEL  SMITH.       i809. 

(2  Camp.  19-22.)  Feb^, 

To  pToye  that  Uie  defendant,  under  process  of  foreign  attachment,  has         [  19  ] 
paid  a  sum  of  money  to  a  creditor  of  the  plaintiff,  the  record  of  the 
cause  in  the  Mayor's  Court,  with  an  entry  of  satisfaction,  is  conclusive 
evidence. 

The  record  is  only  primd  facie  evidence  that  the  debt  for  which  the 
action  was  brought  in  the  Mayor's  Court,  arose  within  the  limits  of  the 
city. 

If  a  merchant  abroad  orders  goods  of  a  shopkeeper  residing  within 
the  city  of  London,  to  be  put  on  board  a  ship  lying  beyond  the  limits  of 
the  city,  and  the  shopkeeper  sends  them  from  his  shop  to  be  shipped  in 
pursuance  of  the  order,  the  price  of  the  goods  may  be  sued  for  in  the 
Mayor's  Court  as  a  debt  arising  within  the  city. 

Policy  of  insurance  upon  goods,  by  the  ship  Two  Friends, 
from  London  to  Charleston. 

Plea,  the  general  issue  to  all  except  20^.  14s.  6d.  and  as  to  that 
a  tender. 

It  was  admitted  that  the  defendant  had  subscribed  the  policy 
for  1002.,  and  that  a  loss  had  happened  of  76Z.  14s.  6d.  per  cent. 

As  a  discharge  for  561.  the  defendant  put  in  the  record  of  a 
cause  in  the  Lord  Mayor's  Court,  wherein  one  George  Baker  was 
the  plaintiff,  Eliza  Huxham  was  the  defendant,  and  Samuel 
Smith  the  garnishee.  From  this  it  appeared,  that  upon  a  judg- 
ment of  quod  habet,  Smith  (the  now  defendant)  had  been  ordered 
to  pay  561.  of  the  monies  of  Miss  Huxham  in  his  hands  to  Baker, 
and  that  there  was  an  acknowledgment  of  satisfaction  regularly 
entered. 

Park  objected  to  the  validity  of  the  attachment,  on  a  sug- 
gestion that  when  the  proceedings  were  instituted  in  the  Mayor's 

t  Vide  Mead  v.  Young,  2  E.  E.  314  (4  T.  K.  28). 
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HcxHAu  Court,  the  policy  inras,  and  had  ever  since  remained  in  the  pos- 
Smith.  session  of  one  Price,  who  had  a  lien  upon  it ;  that  Smith  as 
garnishee,  being  in  collusion  with  Baker,  had  admitted  the 
[  ^20  ]  lK)liey,  which  could  not  *otherwise  have  been  proved,  and  that 
he  had  paid  Baker  the  561.  before  final  judgment,  although  at 
the  trial  a  case  had  been  reserved  for  the  opinion  of  the 
Recorder. 

(Lord  Ellenbobouoh  :  Supposing  these  facts  to  be  true,  I 
have  not  legal  organs  to  see  them.  If  the  money  was  attached 
in  the  defendant's  hands,  and  he  paid  it  pursuant  to  the  judg- 
ment of  a  Court  of  competent  jurisdiction,  I  must  suppose  omnia 
rite  acta.  Sitting  at  Nisi  Prius,  can  I  unravel  the  proceedings 
before  the  Recorder  of  London,  and  grant  a  new  trial  in  the 
cause  which  he  has  decided  ?  I  must  give  credit  to  the  record 
which  is  produced.) 

Park  contended  the  defendant  was  bound  to  prove  that 
Baker  had  a  debt  of  56Z.  due  to  him  from  Miss  Huxham,  which 
arose  within  the  city  of  London ;  and  cited  Palmer  v.  Hooke 
(1  Ld.  Baym.  727)  as  an  authority  in  point. 

The  Common  Serjeant  (Knoulys)  pointed  out  the  hardship  to 
which  this  would  expose  the  garnishee.  According  to  the  mode 
of  proceeding  in  the  Mayor's  Court,  upon  the  plaintiff's  affidavit 
the  debt  was  taken  pro  confeaao,  and  Miss  Huxham  had  an  easy 
remedy  if  there  was  not  a  debt  to  this  amount  arising  within  the 
city,  as  by  putting  in  bail  at  any  time  within  a  year  and  a  da^- 
after  final  judgment,  the  attachment  would  be  dissolved,  Baker 
must  return  the  money  to  the  garnishee,  and  she  might  try  the 
cause  before  the  Recorder,  or  remove  it  into  any  of  the  Courts  at 
AVestminster. 

r  21 J        Lord  Ellenbobouoh  : 

I  think  the  judgment  is  prima  facie  evidence  that  the  debt  arose 
within  the  city ;  but  this  being  a  record  of  an  inferior  Court,  I 
will  admit  the  defendant  to  prove  the  contrary. 

A  witness  stated  that  Miss  Huxham  was  a  milliner  at  Charles- 
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ton,  and  had  ordered  goods  of  Baker,  a  shopkeeper  in  Newgate     Huxham 
Street,  to  be  delivered  on  board  a  ship  in  the  river  Thames ;       smith. 
that  they  were  sent  according  to  the  order ;  but  whether  the  ship 
which  received  them  then  lay  within  the  bounds  of  the  city,  the 
witness  could  not  tell. 

Lord  Ellenborouoh  : 

That  is  immaterial.  There  was  a  delivery  as  soon  as  the  goods 
were  put  in  a  course  of  conveyance.  The  debt  certainly  arose 
within  the  city,  and  might  be  sued  for  in  the  Mayor's  Court. 

An  objection  was  then  started  that  the  christian  name  of  the 
plaintiff  in  this  suit  was  Elizabeth,  while  that  of  the  defendant 
in  the  suit  below  was  Eliza  ;  but  upon  evidence  that  the  plain- 
tiff's attorney  had  called  her  Eliza,  Lord  Ellenborouoh  said  it 
was  enough  that  she  appeared  to  be  known  as  well  by  the  one 
name  as  the  other,  and  the  foreign  attachment  was  at  last 
allowed  to  operate  as  payment  of  5&L 

The  witness  to  prove  the  tender  said  he  offered  to  pay  the 
20/.  lis.  6d.  to  the  plaintiff's  attorney,  but  required  at  the  same 
time  to  have  a  receipt  in  full,  or  that  the  policy  should  be 
delivered  up  to  be  cancelled. 

This  was  held  to  be  insufficient ;  and  the  [  22  ] 

Plaintiff  had  a  verdict  for  tJie  last  mentioned  svmA 


MOOEE  V.   CLEMENTSON  and  Others.  1800. 

(2  Camp.  22—24.)  i'W^S. 

Although  a  factor  sell  goods  as  a  principal,  yet  if  bef oto  they  are  all         r  22  1 
deliyered,  and  before  any  part  of  them  is  paid  for,  the  purchaser  is 
informed  that  they  belonged  to  a  third  x>er8on ;  in  an  action  by  the  latter 
for  the  price  of  them,  the  purchaser  cannot  set  off  a  debt  due  to  him 
from  the  factor. 

This  was  an  action  for  goods  sold  and  delivered. 

The  defendants  allowed  that  they  had  purchased  and  received 

t  See  the  cases  upon  the  law  of     by  Mr.  Serjeant  Williams,  1  Saund. 
Pomgn  Attachment  brought  together     67  (1)  [pp.  87-95  in  ed.  1871.] 
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MooBB       from  one  Green,  since  deceased,  woollen  cloths,  which  were  the 

Glbh'skt-    property  of  the  plaintiff,  a  Yorkshire   clothier,  to  the  value 

^'*        of  GOOL ;  bat  they  contended  that  they  had  a  right  to  set  off 

against  this,  a  debt  due  to  them  from  Green,  who  had  died 

insolvent. 

Green  was  a  factor  and  warehouseman  in  Bush  Lane,  and  sold 
the  goods  in  question  to  the  defendants  in  the  months  of 
February  and  March,  1807,  without  mentioning  the  name  of 
any  principal.  Before  they  were  all  delivered,  however,  one  of 
the  defendants  asked  Green's  clerk  *^  whose  goods  they  were  "  ? 
to  which  he  answered,  *'  Moore's ;  he  is  the  manufacturer,  and 
[  •28  ]  you  *may  like  to  have  them  of  him  when  Green  is  dead."  The 
bills  of  parcels  were  in  Green's  own  name.  He  was  employed 
by  a  number  of  other  clothiers  in  the  country  to  dispose  of  their 
goods  in  town ;  and  it  was  known  to  the  defendants  that  he  was 
in  the  habit  of  acting  as  a  factor.  Green  died  in  May,  1807, 
indebted  to  the  defendants  beyond  the  value  of  the  goods  in 
question. 

GaiToto  contended  that  the  defendants  under  these  circum- 
stances had  a  clear  right  of  set-off.  They  had  dealt  with  Green 
as  a  principal,  and  the  plaintiff  having  accredited  him  as  such 
could  not  interpose  to  disturb  the  mutual  rights  subsisting 
between  the  parties.  The  conversation  of  the  clerk  only 
amounted  to  notice  that  Moore  was  the  manufacturer ;  the 
goods  might  subsequently  have  become  Green's  own  property; 
and  at  any  rate,  this  notice  came  too  late,  as  a  considerable  part 
of  the  goods  had  been  previously  delivered. 

Park^  contra  y  allowed  that  if  the  defendants  were  neither 
expressly  told,  nor  had  reason  to  believe,  that  in  this  transaction 
Green  acted  only  as  an  agent,  they  were  entitled  to  the  set-off 
which  they  claimed ;  but  he  insisted  that  what  the  clerk  said 
amounted  to  express  notice  of  Moore  being  the  owner  of  the 
goods,  and  that  independently  of  this,  the  general  knowledge 
which  they  possessed  of  Green  being  in  the  habit  of  acting  as  a 
factor  was  sufficient  to  put  them  upon  their  guard,  and  to  pre* 
vent  them  from  giving  him  credit  as  a  principal. 
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Lord  Ellbnborough  :  Moobb 

If  the  defendants  had  merely  had  a  general  knowledge  of  Clbmbnt- 
Green  being  a  factor,  this  I  think  would  not  be  enough  to  j.  ' 
deprive  them  of  the  privilege  they  derived  from  his  actually 
selling  these  goods  as  a  principal.  A  man  who  is  in  the  habit 
of  selling  the  goods  of  others,  may  likewise  sell  goods  of  his  own ; 
and  where  he  sells  goods  as  a  principal  with  the  sanction  of  the 
real  owner,  the  purchaser  who  is  thus  led  to  give  him  credit 
shall  on  no  account  afterwards  be  deprived  of  his  set-off  by  the 
intervention  of  any  third  person.  But  here,  there  was  express 
notice  to  the  purchaser  before  the  contract  was  completed,  that 
Green  in  this  particular  transaction  acted  only  as  a  factor.  No 
stress  could  be  laid  upon  the  form  of  the  bill  of  parcels ;  and  the 
communication  by  the  clerk  was  amply  sufficient  to  inform  the 
defendants  of  the  true  relation  in  which  the  parties  stood  to  each 
other.  The  vendor  therefore  might  interfere  at  any  time  before 
payment.  The  defendants  might  have  paid  Green,  who  seems  to 
have  had  an  uncountermanded  authority  to  receive  the  price  of 
the  goods.  They  did  not  do  so ;  and  as  this  is  not  a  case  of 
mutual  credit,  the  set-off  cannot  be  allowed. 

Verdict  for  the  plaintiff  A 

t  Tide  Waring  v.  Favenck,  10  E.  E.      v.  LewU,  10  E.  E.  725  (1  Camp.  N.  P. 
638(1  Camp.  N.  P.  Cas.  So);    CoaUs     Caa.  444). 


056  1809.    K.  B.    2  CAMP.  42-^3.  [r.b. 

1^09.  VAN   OMERON  v.  DOWICK  and  OxHEES-t 

March  4.  (2  Camp.  42-r44.) 

Although  the  captain  of  a  ship  find  it  impossible  to  reach  his  port  of 
i-    ^  destination,  he  has  no  implied  authority  to  sell  the  cargo  in  a  foreign 

port  into  whicb  he  is  driven,  for  the  benefit  of  the  shippers :  and  if  he 
does  so,  though  acting  bond  fide  for  the  interest  of  all  concerned,  this  is 
a  tortious  conversion  for  which  the  shipowner  is  liable. 

On  proof  that  goods  which  cannot  be  exported  without  a  licence,  were 
entered  for  exportation  at  the  custom-house,  it  will  be  presumed  that 
there  was  a  licence  to  export  them. 

A  Judge  at  Nisi  Prius  will  not  take  judicial  notice  of  the  King's 
proclamations. 

This  was  an  action  against  the  defendants  as  owners  of  the 
ship  Itaiiger,  on  a  bill  of  lading  signed  by  their  captain,  for  two 
cases  of  cutlasses,  to  be  carried  from  England  to  Surinam,  ''the 
act  of  God,  the  King's  enemies,  fire,  and  all  and  every  other 
dangers  and  accidents  of  the  seas,  rivers,  and  navigation,  of 
whatever  nature  and  kind  soever,  excepted." 

The  Ranger  sailed  in  June,  1807,  under  convoy  of  the  Julia 
sloop  of  war,  with  a  large  fleet  for  the  West  Indies,  among  whom 
were  four  vessels  for  Surinam  besides  herself.  She  strictly 
followed  during  the  voyage  the  directions  of  the  commodore, 
whose  duty  it  was  to  inform  different  ships  when  they  were  to 
separate  for  their  respective  ports  of  destination.  Through  the 
error  of  the  commodore,  the  Surinam  ships  got  to  leeward  of 
L  *^3  ]  that  settlement,  and  having  ineffectually  ^attempted  to  beat  up 
to  windward,  were  forced  to  put  into  Demarara  in  the  end  of 
August,  and  to  remain  there  till  the  month  of  December,  when  a 
ship  of  war  came  to  see  them  back  to  Surinam.  They  sailed 
with  her  ;  but  after  nine  or  ten  days  beating  about,  were  carried 
farther  to  leeward.  The  commodore  then  finding  the  attempt 
hopeless,  ordered  them  to  make  for  Tobago  or  Grenada.  The 
Hanger  put  into  the  latter  island,  where  the  goods  in  question 
were  sold  by  public  auction,  under  the  directions  of  the  captain. 

The  Attorney-General  for  the  defendant  contended,  that  the 
captain,  under  such  difficult  circumstances,  was  to  be  considered 

t  See,  on  similar  principle,  Free-      Morse  (1872)  L.  B.  4  P.  C.  App.  222 
man  v.  E.  I.  Co.  (1822)  5  B.  &  Aid.      27  L.  T.  357.— E.  C. 
617;    The  Auitrakuian,  &c»   Co.  t. 
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the  agent  of  the  shipper  ae  vrell  as  the  ship-owner,  and  that  he  Van  ouebon 
had  a  discretionary  authority  to  do  what  was  best  for  all  dowick. 
concerned.  But  it  was  clearly  for  the  benefit  of  the  plaintiff 
that  the  cutlasses  should  be  sold  at  Grenada,  since  they  could 
not  be  carried  to  Surinam.  He  could  therefore  only  claim  the 
sum  for  which  they  were  sold,  and  this  action  could  not  be 
maintained.  The  defendants  had  not  been  guilty  of  any  breach 
of  their  undertaking,  for  the  ship  had  done  everything  that  was 
possible  to  reach  Surinam,  and  had  been  prevented  from  deliver- 
ing the  goods  there  by  one  of  the  risks  excepted  in  the  bill  of 
lading. 

Lord  Ellenbobough  : 

I  am  decidedly  of  opinion  that  you  had  no  right  to  sell  the 
goods.  Expediency  might  require  this  step;  but  the  captain 
could  not  put  himself  in  the  situation  of  the  owner  of  the  goods ; 
and  when  he  thus  disposes  of  them,  in  point  of  law  he  *was  [  •^^  1 
guilty  of  a  tortious  conversion.  Whatever  power  he  might  have 
to  sell  a  part  of  the  cargo  for  repairs,  he  could  not  lawfully  put 
a  stop  to  the  voyage ;  and  it  is  difficult  to  say  that  there  was  a 
natural  impossibility  of  proceeding  to  Surinam. 

An  objection  was  then  started,  that  cutlasses  are  contraband 
of  war,  the  exportation  of  which  is  prohibited  without  a  licence 
from  the  King,  and  that  no  such  licence  was  here  produced. 

Lord  Ellenborouoh,  said,  if  it  were  proved  that  these 
cutlasses  were  entered  at  the  custom-house,  he  would  presume 
omnia  rite  acta. 

No  evidence  of  this  fact  could  be  found :  but  it  turned  out, 
that  by  88  Geo.  III.  c.  2,  the  King  is  only  authorized  to  prohibit 
the  exportation  of  implements  of  war  by  proclamation ;  and  the 
defendant  not  being  prepared  with  the  Gazette  containing  the 
l^roclamation  for  this  purpose,  the 

Plaintiff  had  a  verdict. 


B.B. — ^VOL.  XI.  u   u 


6S8  1809.    K.  B.    2  CAMP.  48.  [b.r. 

•«»•       JACKSON  AND  Othebs,  Assignees  op  ROBINSON,  a 
—  Bankbttpt,   v.  IEVIN  and  Others. 

r  48  ]  (2  Camp.  4S— 50.) 

A  warrant  under  a>S.  fa.  against  the  goods  of  a  trader  is  directed  to 
his  serrant  and  another  person  as  special  bailiffs :  They  in  consequence 
take  possession  of  the  goods  in  his  shop ;  but  the  business  of  the  shop, 
though  without  the  tnder^s  interference,  is  carried  on  apparentlj  as 
usual :  While  things  are  so  situated,  the  trader  oonunits  an  act  of 
bankruptcy.  Held,  that  the  goods  pass  under  the  commission  to  the 
assignees;  as  the  possession  of  the  servant  was  the  possession  of  the 
master,  and  the  goods  were  thus  in  the  possession,  order,  and  disposition 
of  the  bankrupt  at  the  time  of  the  bankruptcy. 

A  trader  commits  an  act  of  bankruptcy,  by  assigning  all  his  stock  in 
trade  to  A.  who  is  a  party  to  the  deed  of  assignment.  Althougih  A. 
cannot  himself  sue  out  a  commission  of  bankrupt  against  him,  upon 
this  act  of  bankruptcy,  he  may  act  as  an  assignee  undw  oommisston 
sued  out  upon  it  by  a  third  person. 

In  an  action  by  the  assignees  of  a  bankrupt,  upon  proof  that  the 
petitioning  creditor*s  debt  once  existed,  the  law  will  presome  that  it 
continued  down  to  the  time  of  the  bankruptcy. 

Troveb  for  goods  taken  in  execution  under  a  judgment  against 
the  bankrupt  at  the  suit  of  the  defendants. 

Robinson  was  a  mercer  at  Whitehaven  in  Cumberland.  The 
defendants  were  his  bankers,  and  to  secure  certain  advance* 
which  they  had  made  on  his  account,  he  gave  them  a  warrant  of 
attorney.  Upon  this  they  entered  up  judgment,  and  sued  out  a 
writ  of  fieri  facias,  indorsed  to  levy  4,0001.  There  being  no 
bound  bailiffs  in  the  county  of  Cumberland,  the  warrant  from 
the  sheriff  was  directed  to  J.  Thompson  and  B.  Strickett,  two  of 
I{obinson*s  shopmen.  The  warrant  was  delivered  to  them  on 
Saturday,  the  7th  of  May,  1808,  and  they  were  desired  to  take 
l)08seBsion  of  all  Robinson's  stock  in  trade  under  it.  There  was 
evidence,  which  was  contradicted,  that  Thompson  had  left 
Robinson's  service  six  weeks  before.  Having  got  the  warrant, 
Thompson  and  Strickett  remained  in  the  shop  till  night,  when 
they  locked  it,  and  carried  away  the  key.  But  on  the  Monday 
morning,  they  again  opened  it,  and  although  Bobinson  did  not 
interfere,  business  was  carried  on  apparently  as  usual.  On  the 
evening  of  this  day,  Robinson  committed  an  act  of  bankruptcy 
by  assigning  all  his  effects  by  deed  to  Jackson,  one  of  the  plain- 
tiffs.   A  commission  of  bankrupt  was  sued  out  against  him  the 
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14th  of  the  same  month,  on  the  petition  *of  one  Bitson.    The     Jackson 
goods  were  afterwards  sold  by  public  auction  under  the  warrant,       ibvik. 
Thompson  and  Strickett  having  remained  in  possession  from  the       [  *49  ] 
time  it  was  delivered  to  them.    The  question,  of  course,  was, 
whether  the  bankruptcy  should  override  the  execution  ? 

Lord  Ellenborouoh  : 

How  can  the  possession  of  the  servants  be  adverse  to  that  of 
their  master?  Even  supposing  that  Thompson  had  left  Robinson's 
service  before  the  execution,  still  Strickett  continued  in  it ;  and 
as  he  was  tenant  in  common  with  the  other,  there  was  a  con- 
tinuance of  the  master's  possession  through  him.  The  goods 
were  certainly  in  the  possession,  order,  and  disposition  f  of  the 
bankrupt  when  the  bankruptcy  happened,  and  therefore  passed 
to  his  assignees,  notwithstanding  the  execution*  I  remember  an 
execution  in  the  north,  where  the  warrant  was  delivered  to  a 
gentleman's  butler,  who  continued  to  serve  up  wine,  and  to  wait 
at  his  master's  table  as  before.  The  Court  has  more  than  once 
expressed  an  opinion,  that  there  ought  to  be  bound  bailiffs  in 
Cumberland  as  in  other  counties.  They  seem  to  have  supposed 
here,  that  a  possession  aliene  to  the  master's  dissolved  the  rela- 
tion between  him  and  his  servants ;  but  they  were  wrong  in  point 
of  law.  Had  they  delivered  the  warrant  on  the  7th,  to  a  bound 
bailiff,  and  put  him  in  possession,  all  would  have  been  right. 

Topping  for  the  defendants  then  objected,  that  the  action 
could  not  be  maintained,  as  the  assignment  ^relied  upon  as  an       [  *'>o  ] 
act  of  bankruptcy  was  to  Jackson,  the  plaintiff,  who  could  not 
complain  of  a  deed  to  which  he  was  a  party. 

Lord  Ellenborouoh  : 

Jackson  could  not  have  been  the  petitioning  creditor;  but 
there  is  nothing  to  prevent  his  acting  as  an  assignee  under  a 
commission  sued  out  on  the  petition  of  another  person  who  was 
no  party  to  the  deed.  I 

t  21  Jao.  I.  c.  19,  8.11.  cannot  set  it  up  as  an  act  of  bank- 

X  In  Bam/ord  y.  Barcn^  1  B.  B.  ruptcy,  the  oommiasion   was   sued 

561,  n.  (2  T.  B.  594,  n.),  in  which  it  out  by  the  very  persons  who  were 

decided,  that  they  who  are  privy  privy  to  the  deed. 

u  u  2 


to  a  fraudulent  deed  of  assignment 
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An  objection  was  likewise  taken  to  the  evidence  of  the 
petitioning  creditor's  debt.  An  entry  in  the  bankrupt's  books 
was  relied  upon,  made  some  months  before  the  act  of  bank- 
ruptcy. This  stated  him  to  be  then  indebted  to  Bitson  above 
200{. ;  but  there  was  no  evidence  that  the  debt  continued  down 
to  the  time  of  the  bankruptcy.  However,  Lord  Ellekborouoh 
held,  that  the  debt  being  proved  to  have  once  existed,  its  con- 
tinuance would  be  presumed. 

The  plaintiffs  Iwd  a  verdict. 


1809. 
March  6. 


[51] 


COHEN  V.  HINCKLEY. 

(2  Camp.  51—63.) 

In  an  actiozi  on  a  jMlicy  of  insurance,  where  a  loes  by  the  perils  of 
the  sea  is  to  be  inferred  from  the  ship  not  being  heard  of  after  her 
sailing,  the  plaintiff  must  prove  that  when  she  left  the  port  of  outfit 
she  was  bound  upon  the  voyage  insured.  For  this  purpose  the  convoy 
bond,  mentioning  the  port  of  destination  in  the  common  form,  is  primd 
facie  evidence. 

This  was  an  action  on  a  policy  of  insurance  on  the  ship  Union, 
at  and  from  Portsmouth  to  Quebac.  The  declaration  stated, 
that  after  the  ship  set  sail  from  Portsmouth,  and  before  her 
arrival  at  Quebec,  she  was  wholly  lost  by  the  perils  of  the  sea. 

As  the  plaintifiTs  case  was  at  first  shaped,  the  only  evidence  of 
the  loss  was  given  by  the  plaintiffs  son,  who  swore,  that  on  the 
8th  or  9th  of  May,  1806,  he  saw  the  Union  at  Portsmouth,  in 
Stoke's  Bay,  going  out  with  other  ships  for  Spithead,  and  that 
she  had  never  afterwards  been  heard  of. 


The  Attoiiiey-General  objected,  that  this  did  not  prove  that 
the  ship  ever  sailed  from  Portsmouth,  and  still  less  that  she  ever 
sailed  for  Quebec. 

Garrotv  contended,  that  it  was  the  best  evidence  the  nature 
of  the  case  admitted  of ;  that  the  presumption  from  the  facts 
proved  was,  that  the  ship  had  perished  on  the  voyage  to  Quebec, 
and  that  the  policy  being  *'  at  and  from  Portsmouth,"  the  loss 
was  covered  by  it,  even  supposing  that  the  ship  sunk  while  she 
lay  there. 
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Even  in  that  case  you  must  have  shewn,  that  she  was  at  Hinckley. 
Portsmouth,  on  the  voyage  insured.  But  the  declaration  states, 
that  the  loss  happened  *a{ter  the  ship  sailed  from  Portsmouth  to  [  *^^  ] 
Quebec.  You  must  give  some  evidence  that  she  sailed  from  the 
one  place  to  the  other.  But  when  she  left  Stoke's  Bay,  how  do 
I  know  that  she  was  not  bound  to  the  East  Indies  ?  If  you 
could  shew  that  she  had  a  particular  destination  by  charter- 
party,  I  should  presume  that  she  sailed  on  the  chartered  voyage; 
or  if  you  could  shew  that  she  was  cleared  out  for  a  particular 
port,  I  should  presume  that  she  set  sail  for  it  when  she  dropped 
from  her  moorings.  But  you  have  laid  no  foundation  for  any 
presumption  upon  this  subject,  either  one  way  or  another. 

The  convoy  bond  was  then  put  in,  which  had  been  executed  at 
the  custom-house  by  the  plaintifif  as  owner,  and  Christopher 
Rowland  as  captain  of  the  Union,  on  the  28th  of  April,  1806. 
In  the  body  of  this  instrument  no  mention  whatever  is  made  of 
the  place  to  which  the  ship  was  bound,  the  parties  merely 
engaging  that  she  should  not  sail  without,  nor  depart  from, 
convoy  without  leave ;  but  at  the  bottom  of  it  these  words  were 
written — "Convoy  bond  for  Quebec."  An  ofl&cer  from  the 
customs  stated,  that  it  was  according  to  the  course  of  office  to 
write  these  words  upon  the, bond,  and  that  though  he  did  not 
personally  know  of  any  act  of  office  being  done  upon  it,  he  had 
no  doubt  that  a  certificate  and  other  papers  for  ^a  voyage  to 
Quebec  were  delivered  to  the  captain  before  he  sailed. 

Lord  Ellenborouoh  : 

I  think  this  is  sufficient  primd  facie  evidence  that  the  ship 
sailed  on  the  voyage  insured. 

It  afterwards    appeared,  however,  that   she  sailed  without        [  53  j 
convoy,  and  that  the  plaintiff  was  privy  to  this  fact,  so  that  by 
43  Geo.  III.  c.  57,  s.  4,t  the  policy  was  vacated,  and  the 

Defendant  had  a  verdicLl 

t  This  Act  is  repealed  by  35  &  36  1199;  Newby  v.  Bead,  Park,  85,  6th 
Yict  c.  63.— F.  P.  ed. ;  Twemlato  v.  Otwin,  post,  p.  670 

I  Vide  Green  v.   Brown,  2  Stra.      (2  Camp.  86). 
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1809.       HAYWARD  and  Others  v.  SCOUGALL  and  Others. 

^^®-  (2  Camp.  56-59.) 

r  55  1  A.  sold  to  B.  all  the  hemp  that  might  be  shipped  on  board  ceitain 

yessels  at  Riga,  not  exceeding  300  tons,  by  C.  the  agent  of  the  concern. 
C.  shipped  on  board  of  these  vessels  only  71  tons  of  hemp  on  account  of 
A.,  but  upwards  of  300  tons  on  account  of  other  persons.  Held,  that 
the  contract  must  be  confined  to  such  hemp  as  C.  should  ship  as  agent 
to  A.,  and  that  A.  was  not  answerable  to  £.  for  more  than  the  71  tons. 

This  was  an  action  for  the  non-delivery  of  hemp. 

The  agreement  between  the  parties  upon  this  subject  was  as 
follows :  '^  Sold  for  Messrs.  Scougall  &  Co.  to  Messrs.  Hayward 
&  Co.  all  the  sound  merchantable  Biga  Byne  hemp  that  may  be 
loaded  by  the  Pilgrim^  Webster,  and  one  or  two  other  ships,  not 
exceeding  800  tons,  now  at  Biga,  by  the  supercargo  of  the  said 
vessels,  or  Messrs.  Schmids  &  Co.  the  agents  of  the  concern, 
the  names  of  the  ships  to  be  given  up  when  received,  at  81L  per 
ton,  &c." 

The  names  of  two  other  ships  were  subsequently  mentioned, 
pursuant  to  the  agreement ;  but  when  they  arrived,  along  with 
the  Pilgrim,  it  appeared,  that  although  Messrs.  Schmids  had 
loaded  each  of  them  with  a  full  cargo  of  hemp,  they  had  shipped 
by  them  not  more  than  71  tons  on  account  of  the  defendants. 
This  quantity  was  delivered  to  the  plaintiffs ;  and  the  question 
was,  whether  the  defendants  were  not  bound  to  deliver  300  tons, 
so  much  having  been  shipped  on  board  of  these  vessels  by  Messrs. 
Schmids  at  Biga.  It  appeared  that  these  gentlemen  are  agents 
for  various  other  Bussia  merchants,  besides  the  defendants. 

[  57  ]  The  Attorney-General  for  the  plaintiffs  contended,  that  it 

was  immaterial  on  whose  account  the  hemp  might  have  been 
shipped.  The  agreement  purported  an  absolute  sale  of  all  that 
should  be  loaded  by  Messrs.  Schmids  to  the  amount  of  800  tons. 
It  was  the  same  as  if  the  agents  had  never  been  mentioned,  and 
there  had  been  simply  a  sale  of  the  cargoes  of  the  ships  named. 
This  agreement  might  be  improvident,  but  the  defendants  could 
not  escape  from  it.  If  a  man  voluntarily  covenanted  to  do  what 
was  impossible,  he  was  liable  for  a  breach  of  his  covenant.  This 
was  precisely  like  the    case  tried  yesterday,   in   which   Lord 
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Ellbnbobouoh  held,  that  a  man  was  liable  upon  such  a  contract,    'Haywabd 
although  he  had  actually  purchased  the  hemp  at  Petersburgh,     scougalu 
and  he  was  prevented  from  delivering  it  in  this  country,  from 
its  being  seized  and  confiscated  by  the  Russian  Government,  t 


Lord  Ellenborough  : 

As  all  the  hemp  which  the  Schmids  were  to  ship  at  Riga  was 
not  to  belong  to  the  defendants,  this  renders  it  improbable  that 
they  should  mean  to  sell  what  was  not  their  own.  In  the  case 
alluded  to,  the  party  had  agreed  to  ship  and  deliver  a  certain 
quantity  of  hemp,  and,  to  be  sure,  nothing  could  excuse  him 
from  doing  so.  But  here  the  defendants  only  sold  what  they 
supposed  their  agents  would  ship  for  them.  No  doubt  they 
expected  Schmids  &  Co.  to  ship  at  least  800  tons  of  hemp  on 
their  account ;  but  they  were  disappointed.  They  seem  to  have 
contemplated  the  possibility  of  this.  They  say,  in  substance, 
''  We  will  sell  you  all  that  our  agents  at  Riga  ship  for  us,  to  the 
amount  of  800  tons.  If  they  send  us  so  much,  you  shall  have 
it ;  if  they  send  us  none,  we  have  sold  none  to  you.'*  The 
words  employed  are  by  no  means  strong  enough  to  intimate, 
that  they  had  undertaken  to  sell  that  which  did  not  belong  to 


[58] 


t  Spudt  v.  Heath  and  Othsbs. 

GiuldhaU  Sittings,  7th  Maich,  1809. 

Action  for  not  deUyeiing  certain 
quantities  of  Petersburgh  hemp,  sold 
by  the  defendants  to  the  plaintiff,  to 
be  shipped  on  or  before  the  Slst  of 
August,  old  style,  by  ship  or  ships, 
the  names  of  which  were  to  be  given 
up  when  known.  The  Wilber/orce 
and  the  Alfred  were  afterwards  men- 
tioned as  the  names  of  the  ships; 
but  they  arrived  with  only  a  very 
small  portion  of  the  hemp  on  board. 
It  was  stated  by  way  of  defence,  that 
the  defendants  had  prepared  a  full 
cargo  of  hemp  for  these  two  ships, 
which  would  have  been  much  more 
than  sufficient  to  satisfy  the  con- 
tract ;  but  that  while  it  was  coming 
down  in  lighters  from  Petersburgh 
to  Gronstadt,  it  was  seized  by  the 


Bussian  (Government,  and  confiscated 
as  British  property;  and  that  the 
ships  which  were  to  have  taken  it  on 
board  were  obliged  to  cut  their 
cables  and  put  to  sea,  to  avoid  the 
embargo.  It  was  argued,  therefore, 
that  the  defendants  were  not  liable 
for  the  effects  of  the  confiscation  and 
embargo,  which  had  prevented  the 
hemp  from  being  shipped  by  the 
31st  of  August.  Bat  Lord  Ellen- 
BOBOiraH,  said  this  case  was  de- 
cided by  Atkinson  v.  Biichie  (10 
B.  R.  372  (10  East,  530)),  which  was 
likewise  a  case  of  extreme  hardship, 
and  as  the  defendants  had  absolutely 
engaged  that  the  hemp  should  be 
shipped,  they  were  liable  for  this  not 
being  done,  from  whatever  cause  the 
circumstance  had  arisen. 

The  plaintiff  had  a  verdict. 
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Hatwasd 
r. 

SCOUOALL. 
[•69] 


them,  and  over  inrhich  they  had  no  control.  They  only  refer  to 
the  hemp  shipped  by  Schmids  &  Co.  as  their  own  agents. 
''  Agents  of  the  concern/'  *mu8t  mean  agents  quoad  hoc^  not 
general  agents  in  the  Baltic  trade. 

Plaintiffs  nonsuited. 


1809. 

MArek  10. 

[63] 


[  •«*  ] 


KIST  AND  Othees  v.   ATKINSON  and  Othkbs. 

(2  Camp.  63—64.) 

It  is  agreed  between  A.  and  B.  that  A.  for  certain  oommifldcnL  ahall 
ship  a  cargo  of  wheat,  of  a  specific  quality,  at  a  foreign  port  for  B.  in 
England.  The  wheat  shipped  by  A.  being  found  upon  its  arriyal  to  be 
of  an  inferior  quality,  B.  brings  an  action  against  A.  for  a  breach  of  the 
agreement,  and  recovers  damages.  Held,  that  A.  cannot  afterwards 
maintain  an  action  against  B.  for  the  commission,  as  his  claim  for  this 
might  have  been  given  in  evidence  in  the  former  action  to  reduce  the 
damages. 

This  was  an  action  for  commission  alleged  to  be  due  to  the 
plaintiffs  in  respect  of  a  cargo  of  wheat  they  had  shipped  for  the 
defendants  from  Konigsberg  to  London. 

When  the  wheat  in  question  arrived,  the  defendants  insisted 
it  was  of  a  much  inferior  quality  to  that  which  they  had  ordered. 
They  therefore  sold  it  under  protest  on  account  of  the  plaintiffs, 
and  afterwards  brought  *an  action  against  them  for  breach  of 
contract,  in  which  they  recovered  399/.  9«. 

Garroic  contended,  that  the  plaintiffs  had  now  a  clear  right 
to  their  commission »  according  to  the  terms  of  the  contract. 
For  any  damage  which  the  defendants  had  sustained  by  the  bad 
quality  of  the  wheat,  they  had  received  a  full  compensation. 
Therefore  things  stood  between  the  parties  exactly  as  if  the 
wheat  had  been  of  the  quality  ordered,  and  the  agreement  had 
been  in  all  respects  fulfilled  on  the  part  of  the  plaintiffs. 

Lord  Ellenborough  : 

The  facts  which  the  present  plaintiffs  now  rely  upon  might 
have  been  given  in  evidence,  to  reduce  the  damages  when  they 
were  defendants.  I  consider  the  account  as  closed  between  the 
parties  by  the  former  verdict. 

Plaintiffs  nonsuited. 
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MARSHALL  v.  PARKER.  i«»9- 

(2  Camp.  69-71.)  ^!Zi"* 

The  sentence  of  condemnation  of  a  foreign  Court  of  Admiralty  cannot  [  69  ] 
be  receiyed  in  evidence,  without  preyiouB  proof  of  the  ship  haying  been 
captured.  A  licence  is  primd  facie  evidence,  that  when  a  ship  left  her 
port  of  outfit,  she  sailed  upon  the  voyage  insured.  Qoods  protected  by 
a  valued  policy,  being  captured,  are  condemned  as  lawful  prize,  the 
captors  paying  the  freight.  The  assured  may  nevertheless  recover  as 
for  a  total  loss. 

This  was  an  action  on  a  policy  of  insurance  on  fish  valued  at 
1,150/.  on  board  the  Danish  ship  Cupido,  from  Mount's  Bay  to 
Leghorn. 

J.  Warren  for  the  plaintiff,  at  first  satisfied  himself  with 
proving,  that  a  cargo  of  pilchards  was  put  on  board  the  Cupido 
in  Mount's  Bay,  and  putting  in  a  minute  of  Council,  which 
directed  a  licence  to  be  granted  for  this  ship  to  carry  a  cargo  of 
pilchards  to  *Leghom,  and  a  sentence  of  the  French  Admiralty  [  *70  ] 
Court,  whereby  the  cargo  of  the  Cupido  was  adjudged  good  prize, 
the  captors  paying  freight  to  the  captain,  to  whom  the  vessel 
was  ordered  to  be  restored. 

Garrotv  for  the  defendant  objected,  that  there  was  no 
evidence  of  the  ship  having  ever  sailed  on  the  voyage  insured, 
and  that  the  sentence  was  not  by  itself  sufficient  evidence  of  the 
capture. 

Lord  Ellenborough  : 

From  the  licence,  we  may  presume,  that  the  ship  sailed  for 
Leghorn ;  i  but  certainly  the  plaintiff  has  not  proved  that  she 
was  captured  on  her  way  thither.  You  must  lay  a  foundation 
for  the  sentence.  At  present  it  is  merely  in  vacuo.  Prove  a 
capture,  and  I  will  receive  the  sentence  as  evidence  of  the  facts 
on  which  the  condemnation  proceeded. 

A  witness  was  then  called,  who  stated,  that  the  ship  was  taken 
by  a  French  privateer  within  a  short  distance  of  Leghorn ;  that 

t  Vide  Cohen  v.  Hinckley,  ante,  p.  660  (2  Camp.  N.  P.  Cas.  51) ;  Twemlow 
T.  Onoin,  past,  p.  670  (2  Camp.  N.  P.  Cas.  85). 
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siARBBALi.    she  was  carried  into  that  port,  and  that  the  cargo  was  there  sold 
Fakker      by  Darby  &  Co.  to  whom  it  had  been  originally  consigned. 

Garraw  contended,  that  as  the  cargo  had    reached     its 

destination,  the  underwriters  were  discharged  ;  and  that  at  any 

rate  they  could  not  be  liable  for  the  full  sum  of  1,150L,  as  the 

[  *7i  ]       freight,  which  was  included  in  *the  valuation,  was  to  be  paid, 

not  by  the  assured,  but  by  the  captors. 

Lord  Ellenborough  : 

The  cargo  was  intercepted  on  the  voyage  insured,  and  though 
carried  into  Leghorn,  and  sold  by  the  consignees,  this  is  the 
same  as  if  it  had  been  carried  into  any  other  hostile  port,  and 
disposed  of  in  any  other  manner.  It  never  reached  the  agents 
of  the  assured.  The  sale  was  for  the  benefit  of  the  captors. 
Nor,  without  evidence  of  fraud,  can  I  disturb  the  valuation. 

Verdict  for  sum  insured  A 


C.   p.   (AT   NISI   PRIUS)   HILARY   TERM. 


^^-  CHRISTIE  V.   GRIGGS. t 

Feb.  23.  ,  ,  + 
(2  Camp.  79—81.) 

[  79  ]  In  an  action  against  the  proprietor  of  a  stai^e  coach  for  negligence, 

whereby  the  coach  bruke  down,  and  the  plaintiff,  trayeUing  by  it  as  a 
passenger,  was  hurt ;  to  prove  negligence,  it  is  primd  facie  enough  to 
give  evidence  of  the  coach  having  broke  down ;  from  which  negligence 
will  be  inferred.  The  proprietor  of  a  stage-coach  is  not  answerable  for 
any  damage  that  may  happen  to  a  passenger,  from  the  coach  being 
overturned  by  a  mere  accident. 

This  was  an  action  of  assumpsit  against  the  defendant  as 

owner  of  the  Blackwall  stage,  on  which  the  plaintiff,  a  pilot,  was 

[  *^o  ]       travelling  to  London,  when  *it  broke  down,  and  he  was  greatly 

t  Vide  Shawe  v.  Fdton,  6  E.  E.  a  B.  379,  388,  38  L.  J.  Q.  B.  169. 

394  (2  East,  109).  And  same  principle  applied  in  Fronds 

X  Followed  by  the   judgment  in  v.  Cockrtll  (1670)  L.  E.  5  Q.  B.  184, 

the  Exchequer  Chamber  in  Beadhead  194,  and  in  Hyman  y.  Nye  (1881)  6 

y.  Midland  Ry.  Co,   (1869)  L.  E.  4  Q.B.D.685,687,44L.T.919.--E.  C. 
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braised.    The  first  count  imputed  the  accident  to  the  negligence     Christie 
of  the  driver ;  the  second,  to  the  insufl&ciency  of  the  carriage.  grioo8. 

The  plaintiff  having  proved  that  the  axle-tree  snapped 
asunder  at  a  place  where  there  is  a  slight  descent,  from  the 
kennel  crossing  the  road;  that  he  was,  in  consequence, 
precipitated  from  the  top  of  the  coach ;  and  that  the  bruises  he 
received  confined  him  several  weeks  to  his  bed — ^there  rested  his 
case. 

Best,  Serjt.,  contended  strenuously  that  the  plaintiff  was 
bound  to  proceed  farther,  and  give  evidence,  either  of  the  driver 
being  unskilful,  or  of  the  coach  being  insufficient. 

Sir  Jambs  Mansfield,  Ch.  J. : 

I  think  the  plaintiff  has  made  a  piimd  facie  case  by  proving 
his  going  on  the  coach,  the  accident,  and  the  damage  he  has 
suffered.  It  now  lies  on  the  other  side  to  shew  that  the  coach 
was  as  good  a  coach  as  could  be  made,  and  that  the  driver  was 
as  skilful  a  driver  as  could  anywhere  be  found.  What  other 
evidence  can  the  plaintiff  give  ?  The  passengers  were  probably 
all  sailors  like  himself ;  and  how  do  they  know  whether  the 
coach  was  well  built,  or  whether  the  coachman  drove  skilfully  ? 
In  many  other  cases  of  this  sort,  it  must  be  equally  impossible 
for  the  plaintiff  to  give  the  evidence  required.  But  when  the 
breaking  down  or  overturning  of  a  coach  is  proved,  negligence 
on  the  part  of  the  owner  is  implied*  He  has  always  the  means 
to  rebut  *this  presumption,  if  it  be  unfounded ;  and  it  is  now  in- 
cumbent  on  the  defendant  to  make  out,  that  the  damage  in  this 
case  arose  from  what  the  law  considers  a  mere  accident. 

The  defendant  then  called  several  witnesses,  who  swore  that 
the  axle-tree  had  been  examined  a  few  days  before  it  broke, 
without  any  flaw  being  discovered  in  it;  and  that  when  the 
accident  happened,  the  coachman,  a  very  skilful  driver,  was  driv- 
ing in  the  usual  track,  and  at  a  moderate  pace. 

Sir  James  Mansfield  said,  as  the  driver  had  been  cleared  of 
every  thing  like  negligence,  the  question  for  the  jury  would  be 
— as  to  the  sufficiency  of  the  coach.    If  the  axle-tree  was  sound 
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chbistie  as  tar  as  human  eye  could  discover,  the  defendant  was  not 
Origos.  liable.  There  was  a  difference  between  a  contract  to  carry 
goods,  and  a  contract  to  carry  passengers.  For  the  goods  the 
carrier  was  answerable  at  all  events.  But  he  did  not  warrant 
the  safety  of  the  passengers.  His  undertaking,  as  to  them, 
went  no  further  than  this,  that  as  far  as  human  care  and  fore* 
sight  could  go,  he  would  provide  for  their  safe  conveyance. 
Therefore,  if  the  breaking  down  of  the  coach  was  purely 
accidental,  the  plaintiff  had  no  remedy  for  the  misfortune  he 
had  encountered. 

The  jury  found  a  verdict  for  the  defendantA 


^^  CASWELL  V.   COARE.J 

rrbrJi.  (2  Camp.  82.) 

In  an  action  on  the  varranty  of  a  horse,  the  plaintiff  is  not  entitled 
[  ^--  -  to  recoTer  for  the  expense  of  keeping  the  horse,  unless  on  disooTering 

the  unsoundness,  he  offered  to  return  him  to  the  defendant. 

Declaration  on  the  warranty  of  a  horse,  with  counts  for 
horsemeat,  &c. 

The  unsoundness  of  the  horse  was  clearly  proved ;  and  the 
chief  question  was,  Whether  the  plaintiff  was  entitled  to  recover 
for  his  keep  from  the  time  when  the  unsoundness  was  dis- 
covered. He  was  then  sent  to  a  livery  stable,  and  no  offer  had 
been  made  to  return  him  to  the  defendant. 

Best,  Serjt.,  contended,  that  the  plaintiff  had  a  right  to 
recover  for  the  keep  as  part  of  the  damage  he  suffered  from  the 
breach  of  the  warranty. 

Sir  James  Mansfield,  Ch.  J. : 

I  am  of  opinion  that  he  has  not.  I  remember  when  it  was 
held,  that  an  action  could  not  be  maintained  upon  the  warranty, 
without  an  offer  to  return  the  horse.  That  doctrine  is  now 
exploded  ;  §  but  still,  unless  the  defendant  refuses  to  take  back 

t  Vide  AaUm  v.  Heathen,  5  E.  B.  §  FteJder  v.  Siarkin,   2  R.  E.  TOO 

750  (2  Esp.  Cas.  533).  (1  H.  Bl.  17). 

X  S.  C.  10  R.R.  606(1  Taunt  566). 
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the  horse,  the  plaintiff  cannot  complain  that  the  expense  of  the     Cabwbll 

keep  is  necessarily  thrown  upon  him.    By  not  offering  to  return       coaW 

the  horse  before  bringing  the  action,  he  intimates  that  he  still 

considers  the  animal  as  his  own,  and  he  therefore  ought  to 

maintain  him  at  his  own  expense. 

Verdict  for  the  plaintiff  A 


LIVESAY  V.  HOOD  and  Others,  Assignees  op  isoa. 

ALMOND,  A  Bankrupt. J  ^—'' 

(2  Camp.  63—84.)  [  83  ] 

Qoods  in  the  hands  of  a  retail  dealer  upon  sale  or  retom,  pass  under 
a  oommission  of  bankrupt  against  him,  by  21  Jac.  I.  c  19. 

Tbovbr  for  divers  quantities  of  hosiery. 

By  an  agreement  between  the  plaintiff,  a  wholesale  hosier, 
and  Almond,  a  retail  hosier,  the  former  was  to  supply  the  latter 
with  goods  upon  sale  or  return.  Almond  was  constantly  to  have 
a  stock  of  hosiery  from  the  plaintiff  to  the  value  of  1002.  which 
he  was  to  sell  in  his  shop.  The  parties  were  to  settle  monthly ; 
and  Almond  was  to  pay  the  plaintiff  for  the  articles  sold,  at  the 
invoice  price,  deducting  51.  per  cent.  Goods  were  accordingly 
furnished  under  this  agreement,  and  the  bill  of  parcels  which 
accompanied  them  was  entitled  *^  J.  Almond  from  Livesay  & 
Co."  At  the  end  of  the  month  the  accomit  was  settled ;  and 
Almond  having  paid  the  plaintiff  for  the  articles  which  had  been 
sold,  according  to  the  agreement,  the  stock  was  again  made  up 
to  100{.  About  the  end  of  the  second  month.  Almond  became 
bankrupt,  and  the  defendants  were  chosen  his  assignees.  There 
were  then  in  his  shop  goods  supplied  under  the  agreement  to  the 
amount  of  611.  which  the  defendants  seized  as  part  of  the 
bankrupt's  effects,  and  refused  to  deliver  up  when  demanded  by 
the  plaintiff. 

Beiity  Serjt.,  contended,  that    these    goods  vested  in  the 
assignees  under  21  Jaa  I.  c.  19,  s.  11,  as  they  *had  been  in  the       [  •si  ] 

t  Vide  CurtU  t.  Hannay,  3  Esp.  (1877)  37  L.  T.  509,  where  wheat  had 

Cas.  82.  been  sent  on  approval  to  a  miller  who 

\  Followed  by  Bacon  (Ch.  J.  in  was  in  the  habit  of  grinding  his  own 

Bkcy.)  in  Ex  parte  Clarhe,  In  re  Bell  com.^E.  C. 
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LivESAT      possession,  order,  and  disposition  of  the  bankrupt  at  the  time  of 
H<x»D.       his  bankruptcy,  with  the  permission  and  consent  of  the  true 
owner. 

Shepherd,  Serjt.,  contra,  insisted,  that  Ahnond  had  pos- 
session of  the  goods  only  as  a  factor  for  the  plaintiff ;  and  that 
the  case  of  a  factor  had  always  been  considered  as  excluded  from 
the  provisions  of  this  statute.! 

Lawbence,  J. : 

I  think  this  is  a  case  within  the  Statute  of  James.  Under  the 
agreement,  the  bankrupt  was  to  sell  these  goods,  not  as  a  factor, 
but  as  a  principal.  They  appeared  to  the  world  as  his  property ; 
and  this  reputed  ownership  was  calculated  to  gain  him  a 
delusive  credit,  which  it  was  the  object  of  the  statute  to  prevent. 

Plaintiff  nonsuited,  t 


1809. 
Mttrrh  1. 

[  »-  J 


TWEMLOW  AND  Others  v.  OSWIN. 

(2  Camp.  85—86.) 

In  an  action  on  a  policy  from  an  Engliah  to  a  foreign  port,  to  found 
a  presumption  that  the  ahip  was  lost  on  the  voyage,  it  is  enough  to 
prove  that  she  was  not  heard  of  in  this  country  after  she  sailed,  without 
calling  witnesses  from  her  port  of  destination,  to  shew  that  she  never 
arrived  there. 

This  was  an  action  on  a  policy  of  insurance  on  the  ship  Com- 
merve,  at  and  from  Liverpool  to  Miremachi,  in  the  Golf  of  St. 
Lawrence,  and  from  thence  to  Hayti.  The  loss  was  laid  in  one 
count  to  be  by  capture ;  in  another,  by  the  perils  of  the  seas ; 
and  in  both,  to  have  happened  before  the  ship  reached  Mire- 
machi. 

The  ship  sailed  from  Liverpool  on  the  14th  of  April,  1807. 
On  the  28rd  of  July  following,  the  plaintiffs,  who  reside  at  Liver- 
pool, received  a  letter  from  their  correspondent  at  Miremachi, 
dated  June  11,  stating  that  the  ship  had  not  then  arrived,  but 
was  expected  in  a  few  days.  The  policy  was  effected  on  the  4th 
of  August,  when  this  letter  was  shewn  to  the  underwriters.     In 

t  Oodfrty  v.  Furw,  3  P.  Wms.  185 ;  Mace  v.  Caddl,  Oowp.  233. 
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addition  to  these  facts,  the  plaintifEs  proved,  that  they  were  the     twemlov 
owners  of  the  ship ;  and  called  one  of  their  clerks,  who  swore      oswik. 
she  had  not  been  heard  of  since. 

Shepherd^  Serjt.,  contended,  that  the  plaintiffs  must  be 
nonsuited  unless  they  gave  some  further  evidence  of  the  loss  of 
the  ship.  Although  she  had  not  been  heard  of  at  Liverpool,  she 
might  have  arrived  at  Miremachi.  In  all  these  cases,  it  was 
usual  to  bring  witnesses  from  the  outward  port ;  and  although 
this  might  be  dispensed  wdth  where  the  voyage  insured  was  out 
and  home,  it  *was  peculiarly  necessary  here,  where,  for  any  [  *S6  ] 
thing  that  appeared,  it  was  not  the  intention  of  this  ship  ever  to 
return  to  Europe.  The  plaintiffs  had  not  offered  the  best 
evidence  which  the  nature  of  the  case  admitted  of,  and  they  had 
not  laid  the  proper  groundwork  for  the  presumption  that  the  ship 
had  perished. 

Sir  James  Mansfield,  Gh.  J.  held,  that  this  was  evidence  to  go 
to  the  jury  of  a  loss,  as  laid  in  the  declaration  ;  and  the 

Plaintiffs  had  a  verdict.^ 


EEX  V.  CEUNDEN.J 

(2  Camp.  89—91.) 


1809. 
March  21. 


It  is  an  indiotaUe  offence  for  a  man  to  tmdrees  himself  on  the  beach   Lent  Atudzcn, 
and  to  bathe  in  the  sea,  near  inhabited  houses,  from  which  he  may  be         r  so  1 
distinctly  seen ;  although  these  houses  may  have  been  recently  erected, 
and  till  then  it  may  have  been  usual  for  men  to  bathe  in  great  numbers 
at  the  place  in  question. 

This  was  an  indictment  against  the  defendant  for  indecently 
exposing  his  naked  person  in  the  presence  of  divers  of  his 
Majesty's  liege  subjects,  at  Brighton,  in  the  county  of  Sussex. 

It  appeared,  that  on  a  Sunday  forenoon,  in  July  last,  he 
bathed  in  the  sea  opposite  the  East  Cliff  at  Brighton,  undressing 
and  dressing  himself  upon  the  beach.  Till  within  a  very  few 
years  there  were  no  houses  near  this  spot,  and  whole  regiments 

t  Vide    Cohm  v.   IlinckUy,  ante,      ▼.  Wellard  (C.  C.  E.  1884)  14  Q.  B. 
p.  660  (2  Gamp.  51).  D.  63,  66,  54  L.  J.  M.  C.  14,  51  L.  T. 

X  Cited  and  followed  in  The  Queen     604.~B.  C. 
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Rbx  of  soldiers  used  to  bathe  there  at  the  same  time.  There  is  now 
CBuiroKy.  A  ^^  o'  houses  erected  on  the  cliff,  from  the  windows  of  which 
the  defendant  might  be  distinctly  seen  as  he  undressed  and 
swam  in  the  sea.  There  was  no  evidence  of  his  having  been 
guilty  of  any  wanton  indecency,  or  having  exposed  his  person 
beyond  what  was  necessary  for  the  purpose  of  bathing. 

Marryat,  as  his  counsel,  contended,  that  however  censorable 
he  might  be,  for  a  breach  of  delicacy  and  good  manners,  he  had 
not  been  guilty  of  an  indictable  offence.  His  object  was  to 
procure  health,  and  enjoy  a  favourite  recreation,  not  to  outrage 
decency  or  corrupt  the  public  morals.  He  had  no  criminal 
intention,  without  which  there  can  be  no  crime.  Besides,  it  ap- 
[  *90  ]  peared  that  the  practice  of  bathing  at  *this  place  had  continued 
for  many  years ;  and  if  it  was  a  nuisance,  the  inhabitants  of  the 
newly-erected  houses  had  come  to  the  nuisance,  and  had  no 
right  to  complain  of  it.  If  the  building  of  a  house  within  sight 
of  a  spot  appropriated  to  open  bathing,  rendered  it  a  mis- 
demeanor to  bathe  there  any  longer  without  a  machine,  the  poor 
might  soon  be  prevented  from  bathing  on  any  part  of  the 
southern  coast  of  the  island.  According  to  the  principle  con- 
tended for,  all  bathing  must  likewise  be  put  a  stop  to  in  the 
Thames,  and  every  other  navigable  river ;  for  they  are  all  public 
highways  on  which  his  Majesty's  liege  subjects  are  constantly 
passing  and  re-passing  ;  and  Millbank,  at  which  the  West- 
minster boys  have  time  immemorial  been  accustomed  to  bathe, 
is  fully  as  much  exposed  to  public  view  as  the  East  Cliff  at 
Brighton. 

M'DoNALD,  C.  B. : 

I  can  entertain  no  doubt  that  the  defendant,  by  exposing  his 
naked  person  on  the  occasion  alluded  to,  was  guilty  of  a  mis- 
demeanour. The  law  will  not  tolerate  such  an  exhibition. 
Whatever  his  intention  might  be,  the  necessary  tendency  of  his 
conduct  was  to  outrage  decency,  and  to  corrupt  the  public 
morals.  Nor  is  it  any  justification  that  bathing  at  this  spot  might 
a  few  years  ago  be  innocent.  For  any  thing  that  I  know,  a  man 
might  a  few  years  ago  have  harmlessly  danced  naked  in  the 
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fields  beyond  Montague  House ;  but  it  will  scarcely  be  said  by 
the  learned  counsel  for  the  defendant,  that  any  one  might  now 
do  so  with  impunity  in  Bussell  Square.  Whatever  place  becomes 
the  habitation  of  *civilized  men,  there  the  laws  of  decency  must 
be  enforced. 


Bex 

V, 

Cbundkx. 


[•91] 


The  defendant  was  found  guilty ;  and  when  he  was  brought 
up  for  judgment,  the  Court  of  K.  B.  expressed  a  clear  opinion, 
that  the  offence  imputed  to  him  was  a  misdemeanour,  and  that 
he  had  been  properly  convicted.  However,  as  this  was  the  first 
prosecution  of  the  sort  in  modern  times,  they  consented  to  his 
being  discharged,  upon  his  entering  into  a  recognizance  to 
appear  when  called  for  to  receive  sentence.! 


ROE  EX  D.  DEAN  and  CHAPTER  of  ROCHESTER 

V.   PIERCE. 

(2  Camp.  96—97.) 

In  an  ejectment  by  a  corporation  against  a  tenant  from  year  to  year, 
a  notice  to  quit  given  by  a  person  acting  as  steward  of  the  corporation, 
is  sufficient,  without  eyidence  that  he  had  an  authority  under  seal  from 
the  corporation  for  this  purpose. 

This  was  an  ejectment  to  recover  possession  of  the  same 
cottage  for  the  use  and  occupation  of  which  the  action  was 
brought  in  Dean  and  Chapter  of  Rochester  v.  Pierce.  I 

It  appeared  that  the  defendant  had  occupied  the  cottage  in 
question  for  a  great  many  years  without  any  lease,  an*d  that  Mr. 
Twopenny,  steward  to  the  Dean  and  Chapter,  in  the  time  of  Dr. 
Goodenough,  predecessor  to  the  present  Dean,  gave  him  a  verbal 


t  The  only  case  resembling  this  to 
be  found  in  the  books  in  Jiex  y.  Sir 
Charles  Sedley,  M.  T.  15  Car.  11. 
Sid.  168;  1  Keb.  620,  S.  C.  The  de- 
fendant  being  indicted  for  shewing 
himself  naked  from  a  balcony  in 
Covent  Garden  to  a  great  multitude 
of  people,  confessed  the  indictment, 
and  was  sentenced  to  pay  a  fine  of 
2,000  marks,  to    be   imprisoned   a 
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week,  and  to  give  security  for  his 
good  behaviour  for  three  years.  It 
seems  an  established  principle,  that 
whatever  openly  outrages  decency, 
and  is  injurious  to  public  morals,  is 
a  misdemeanour  at  common  law. 
4  Bl.  Com.  65 ;  1  Hawk.  P.  C.  c.  5, 
8.  4;  lEafit,  P.  C.  c.  1,  s.  1. 
X  1  Camp.  N.  P.  Cas.  466. 

X  X 


1809. 
March  29. 

it  Maidstonr, 

[90] 
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notice  to  quit,  which  expired  some  time  before  the  day  of  the 
demise. 

Latves  for  the  defendant,  objected  to  the  regularity  of  the 
notice  to  quit,  for  which  there  appeared  to  be  no  sufficient 
authority.  The  landlords  being  a  corporation,  *it  was  requisite 
either  to  prove  a  notice  to  quit  under  the  corporation  seal,  or  to 
shew  that  Mr.  Twopenny,  who  gave  the  notice,  had  a  power  of 
attorney  under  the  same  seal  for  so  doing. 

M*DoNALD,  C.  B. : 

A  verbal  notice  to  quit  given  by  the  steward  of  the  Dean  and 
Chapter,  is  sufficient,  without  any  other  evidence  of  his 
authority.  The  Dean  and  Chapter  by  bringing  the  ejectment 
shew,  that  they  authorized,  and  that  they  adopt,  his  act. 

The  lessors  of  the  plaintiff  obtained  a  verdict. 


March  31. 


At  Maidntone, 

[100] 


EEX  V.   MARTIN. 

(2  Camp.  100—101.) 

An  Act  of  Parliament  for  regulating  the  concerns  of  the  poor  in  a 
particular  parish,  requires  that  certain  notice  shall  be  given  of  a  vestry 
for  the  election  of  a  treasurer,  and  that  a  treasurer  shall  be  elected  at  a 
voHtry  held  in  pursuance  of  such  notice.  To  support  an  allegation  in 
an  indictment  that  **  A.  was  duly  elected  treasurer  of  the  said  parish/* 
an  entry  in  the  vestry  book,  stating  that  A.  was  elected  treasurer  at  a 
vestry  duly  hold  in  pursuance  of  notice,  is  sufficient  evidence. 

This  was  an  indictment  against  the  defendant,  a  silversmith 
at  Greenwich,  for  a  libel  on  one  Richard  Best  in  his  office  of 
treasurer  of  that  parish. 

The  indictment  averred,  that  the  said  Richard  Best  was  dalv 
appointed  treasurer  of  the  said  parish.  The  management  of  the 
concerns  of  the  poor  in  Greenwich  is  regulated  by  a  local  Act  of 
Parliament,  which  provides  that  notice  shall  be  given  in  a 
certain  manner  therein  specified,  of  a  vestry  to  be  held  on  a 
certain  day  for  the  election  of  a  treasurer,  and  that  a  treasurer 
shall  be  annually  elected  at  a  vestry  so  held  in  pursuance  of  such 
notice. 
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To  prove  the  appointment  of  Mr.  Best,  there  was  offered  in         rbx 
evidence  an  entry  in  the  vestry  book,  in  which  it  is  stated,  that      martin. 
at  a  vestry  duly  held  in  pursuance  of  notice,  this  gentleman  was 
appointed  treasurer  of  the  parish  for  the  year  ensuing. 

Best,  Serjt.,  for  the  defendant,  contended,  that  although 
it  might  have  been  enough  if  the  indictment  had  stated  that  the 
prosecutor  acted  as  treasurer  when  the  supposed  libel  was 
published,  it  was  essentially  necessary  to  prove  the  allegation 
that  he  was  duly  appointed.  But  his  appointment  would  be  a 
nullity,  unless  the  notice  required  by  the  Act  of  Parliament  was 
*given  of  the  holding  of  the  vestry  at  which  he  was  elected.  [  •lOl  ] 
Evidence  of  that  notice  must  therefore  be  given,  or  it  did  not 
appear  whether  he  rightfully  executed  the  office,  or  whether  he 
had  usurped  it. 

M*DoNALD,  C.  B. : 

Strict  evidence  of  the  appointment  does  seem  requisite,  and  to 
the  validity  of  the  appointment  due  notice  of  holding  the  vestry 
is  essential.  But,  I  conceive  that  this  is  fully  proved  by  the 
recital  in  the  vestry  book.  What  is  thus  recorded  before  the 
inhabitants  of  the  parish,  I  must  consider  as  having  their  assent, 
and  as  being  evidence  in  any  case  of  this  description.  The 
books  of  the  Bank  of  England,  and  of  other  public  companies 
are  evidence  to  a  great  variety  of  purposes.!  I  think  the 
allegation  is  sufficiently  substantiated. 

The  defendant  was  found  guilty,  I 

t  Brdton  y.  Cope^  1  Peake,  Gas.  43.  by  a  proper  officer,  are  received  as 

t  So  corporation  books,  concerning  evidence  of  the  facts  contained  in 

the  public  government  of  a  city  or  them.    Rex  v.  Motheraall,  1  Stra.  93 ; 

town,  when  they  have  been  publicly  case  of  Thttford,   12  Yin.  Abr.  90, 

kept,  and  the  entries  have  been  made  pi.  16. 
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^-  K.  B.   (AT  NISI  PRIUS)  EASTER  TERM. 


♦   « 


At  UV«f-  — -• 

fio3]  MOLLETT  v.   BKAYNK 

(2  Camp.  103—104.) 

A  tenancy  from  year  to  year  created  by  parol,  is  not  determined  by  a 
parol  licence  from  the  landlord  to  the  tenant  to  quit  in  the  middle  of  a 
quarter,  and  the  tenants  quitting  tho  premises  accordingly.f 

Assumpsit  for  use  and  occupation.  Plea,  tender  as  to  part, 
and  non  Msumpsit  as  to  the  residue. 

It  appeared  that  the  defendant  took  the  premises  in  question 
of  the  plaintiff,  at  Lady-day,  1808,  at  the  yearly  rent  of  42Z.  In 
the  November  following,  disputes  arose  between  the  parties  as  to 
the  doing  of  some  repairs.  The  defendant  then  threatening  to 
quit  the  premises,  the  plaintiff  said,  **  You  may  quit  when  you 
please."  The  defendant  accordingly  left  the  premises  a  few  days 
after,  and  tendered  the  plaintiff  rent  for  a  day  beyond  the  time 
he  had  occupied  them.  This  sum  was  paid  into  Court  upon  the 
104  ]  tender  pleaded;  and  the  ^question  now  was,  whether  the  plaintiff 
was  entitled  to  rent  after  the  defendant  had  quitted  ? 

Lord  Ellbnbobough  was  of  opinion  that  the  tenancy  was  not 
determined  merely  by  the  landlord  giving  the  tenant  a  parol 
licence  to  quit,  and  the  tenant  quitting  accordingly.  At  that 
time  there  was  a  subsisting  term  in  the  premises,  and  the 
Statute  of  Frauds  (29  Gar.  II.  c.  S,  §  8)  provides,  that  no  lease 
or  term  of  years,  or  any  uncertain  interest  of  or  in  any 
messuages,  lands,  tenements,  or  hereditaments,  shall  be  sur- 
rendered, unless  by  deed  or  note  in  writing,  or  by  act  and 
operation  of  law.  Here,  there  was  no  deed  or  note  in  writing, 
and  nothing  is  proved  which  can  be  considered  a  surrender  by 
operation  of  law. 

The  plaintiff  had  a  verdict  for  the  rent  down  to  Lady-day, 
1809 ;  and  the  Court  of  K.  B.  upon  a  motion  for  a  new  trial 

t  Secus  if   the    landlord    accepts      (1814)  5  Taunt  518;    Gn'mman  t. 
possession.      WhiUhead   y.    Clifford      Legge  (1828)  8  B.  &  C.  324.-— E.  C. 
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approved  of  the  direction  at  Nisi  Prius,  and  refused  a  rule  to     Mollett 
shew  cause,  t  Bbaynb. 


TAYLOR  V.  JONES.J  i809. 

(2  Camp.  105—106.)  MayU. 

In  an  action  against  the  indorser  of  a  promissory  note  or  bill  of  At  Guildhall. 
exchange,  it  is  sufficient  evidence  of  presentment  for  payment  and        r  jq-  i 
notice  of  dishonour,  that  the  defendant  promised  absolutely  to  pay  the 
note  or  bill  after  it  was  due. 

Action  against  the  defendant,  as  indorser  of  a  promissory 
note,  due  May  5th,  1805. 

The  plaintiff  proved  the  defendant's  indorsement,  and  also 
that  in  the  year  1807,  the  defendant  being  requested  to  pay  the 
note,  he  promised  that  he  would,  but  prayed  for  further  time. 
There  was  no  evidence  of  the  presentment  of  the  note  to  the 
maker,  or  of  any  notice  of  its  nonpayment  being  given  to  the 
defendant ;  nor  did  it  appear,  that  when  the  defendant  so 
promised  to  pay,  he  knew  whether  any  application  for  payment 
had  been  made  to  the  maker. 

Gaselee  for  the  defendant  contended,  that  the  subsequent 
l)romi8e  did  not  dispense  with  proof  of  the  presentment  and 
notic^,  unless  made  with  full  knowledge  of  the  laches  of  the 
holder.  In  the  cases  hitherto  decided  upon  this  subject,  some- 
thing appeared  that  might  be  considered  a  waiver  of  any 
irregularity  with  regard  *to  the  bill  or  note ;  which  could  not  be  [  *106  ] 
inferred  from  a  mere  promise  to  pay,  made  at  a  time  when  the 
party,  without  being  aware  of  it,  was  discharged  from  his 
liability.    But 

Batley,  J.  held,  that  where  a  party  to  a  bill  or  note,  knowing 
it  to  be  due,  and  knowing  that  he  was  entitled  to  have  it  pre- 

t  So  the  mere  cancelling  of  a  lease  writing,  or  by  operation  of  law.  Bot- 

is  not  a  surrender  of  the  term  thereby  ting  v.  MartiUy  1  Camp.  N.  P.  Cas.  3 IS. 
granted,  within  the  Statute  of  Frauds,  %  ^^®  ^  parallel  presumption  as  to 

BoeY,Archhi$hopofY<yrky^'Si,'Si,AVd  a  foreign  bill,  in  Gibbon  y,  CoggoUy 

(6  East,  86).    Nor  can  a  term  from  p.  692,  post,  1  Camp.  188 ;  and  see 

year  to  year  created  by  parol,  be  the  cases  mentioned   in  Chalmers, 

assigned  except  by  deed,  or  note  in  4th  ed.  167. — B.  C. 
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Tatlob      sented  when  due  to  the  acceptor  or  maker,  and  to  receive  notice 

JoNBs.       of    its  dishonour,   promises    to    pay  it, — ^this  is  presumptive 

evidence  of  the  presentment  and  notice,  and  he  is  bound  by  the 

promise  so  made. 

Verdict  for  the  plaintiff. 


1809.  PHILIPSON,  Gent.  One,  &c.  v.  CHASE. 

'^^^'  (2  Camp.  110-111.) 

[  110  ]  In  an  action  on  an  attorney's  bill,  the  plaintiff  cannot  g;iye  parol 

evidence  of  the  contents  of  the  bill  delivered,  without  a  notice  to  pro- 
duce it :  but  a  copy  made  at  the  same  time  with  the  bill  delivered,  is 
good  evidence,  without  such  notice,  t 

Action  on  an  attorney's  bill.    Plea,  the  general  issue. 

To  prove  that  a  copy  of  the  bill  had  been  delivered  pursuant  to 
2  Geo.  II.  c.  23,  the  plaintiffs  clerk  was  called,  who  swore  that 
he  had  delivered  to  the  defendant  a  bill  signed  by  the  plaintiff, 
containing  an  account  of  the  business  done.  He  was  then 
proceeding  to  state  the  items  of  this  bill  from  the  plaintiffs 
books,  when  the  defendant's  counsel  objected  that  no  notice  had 
been  given  to  produce  it. 

Topping  and  Espinasse  for  the  plaintiff,  insisted,  that  this 
was  unnecessary.  In  Jory  v.  Orchardy  2  Bos.  &  P.  89,  t  the 
Court  of  C.  P.  held,  that  it  was  unnecessary  to  give  a  notice  to 
produce  the  written  demand  of  a  copy  of  a  warrant  pursuant  to 
24  Geo.  II.  c.  44,  before  givi^ig  evidence  of  its  contents ;  and  the 
very  point  before  the  Court  was  decided  in  Anderson  v.  May,  2 
Bos.  ifc  P.  237,  where  it  was  held  that  a  copy  of  an  attorney's 
bill,  the  original  of  which  has  been  delivered  to  the  defendant, 
may  be  admitted  in  evidence  without  proof  of  notice  to  produce 
the  original.  This  had  always  been  considered  like  the  case  of  a 
notice  to  quit,  in  which  no  notice  to  produce  was  ever  required. 

t  There  is  a  considered  judgment  original.    The  ruling  of  Lord  Ellen- 

on  this  last  point  in  Colling  v.  Tre-  borough  in  the  above  case  is  chiefly 

week  (1827)  6  B.  &  0.  394,  by  which  interesting  for  the  account  given  ot 

it  appears  that  a  copy  of  the  signed  the  origin  of  the  rule  as  to  notices. — 

bill  may  be  given  in  evidence  as  a  B.  C. 
copy  of  a  notice  without  bringing  it  J  5  R.  E.  637. 

under  the  category  of  a  duplicate 
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Lord  Ellbnbobouoh  :  Philipson 

If  there  are  two  co-temporary  writings,  the  counterparts  of  Chabk. 
each  other,  one  of  which  is  delivered  to  the  opposite  party,  and  [  m  J 
the  other  preserved,  as  they  may  both  be  considered  as  originals, 
and  they  have  equal  claims  to  authenticity,  the  one  which  is 
preserved  may  be  received  in  evidence,  without  notice  to  produce 
the  one  which  was  delivered.  So  it  must  have  been  in  the  cases 
which  have  been  cited  ;  and  if  a  duplicate  of  the  bill  delivered  is 
oflfered,  I  am  ready  to  receive  it.  But  I  am  quite  clear  that  this 
evidence  from  the  plaintiffs  books  is  inadmissible,  to  prove  that 
a  bill  was  delivered  according  to  the  statute.  I  approve  of  the 
practice  as  to  notices  to  quit ;  and  I  remember  when  the  point 
was  first  ruled  by  Mr.  Justice  Wilson,  who  said  that  if  a 
duplicate  of  the  notice  to  quit  was  not  of  itself  suflScient,  no  more 
ought  a  duplicate  of  the  notice  to  produce,  and  thus  notices 
might  be  required  in  infinitum. 

Plaintiff  nonsuited. 


BUREOUGH  V.   MARTIN.  isoo. 

(2  Camp.  112—113.)  MayVI. 

A  witness,  for  the  purpose  of  refreshing  his  memory,  may  refer  to 
entries  in  a  book,  which  he  did  not  write  with  his  own  hand,  but  which        -  ^^^  J 
he  regularly  examined,  from  time  to  time,  soon  after  they  were  written, 
and  while  the  facts  stated  in  them  were  fresh  in  his  recollection. 

In  an  action  on  a  charter-party,  a  witness  was  called  to  give 
an  account  of  the  voyage,  and  the  log-book  was  laid  before  him 
for  the  purpose  of  refreshing  his  memory.  Being  asked  whether 
he  had  written  it  himself,  he  said,  that  he  had  not,  but  that  from 
time  to  time  he  examined  the  entries  in  it  while  the  events 
recorded  were  fresh  in  his  recollection,  and  that  he  always  found 
the  entries  accurate. 

The  Attorney-General  contended,  that  the  witness  could 
make  no  use  of  the  log-book  during  his  examination,  notwith- 
standing his  former  inspection  of  it,  and  that  the  only  case 
where  a  witness  could  refer  to  a  written  paper  for  the  purpose  of 
giving  evidence,  was  where  he  had  actually  written  it  himself^ 
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BuRBouoH    and  had  thus  the  surest  means  of  knowing  the  truth  of  its 
Mabtin.     contents. 

Lord  Ellbnborough  : 

If  the  witness  looked  at  the  log-book  from  time  to  time,  while 
the  occurrences  mentioned  in  it  were  recent,  and  fresh  in  his 
recollection,  it  is  as  good  as  if  he  had  written  the  whole  with  his 
own  hand.  This  collation  gave  him  an  ample  opportunity  to 
[  *^13  ]  ascertain  the  correctness  of  the  entries,  *and  he  may  therefore 
refer  to  these,  on  the  same  principle  that  witnesses  are  allowed 
to  refresh  their  memory  by  reading  letters  and  other  documents 
which  they  themselves  have  written. 

The  witness  was  then  asked,  under  his  Lordship's  sanction, 
1st.  AVhether  he  saw  an  entry  of  23rd  of  June,  1808,  at  a  time 
when  he  had  a  memory  of  the  fact  stated  in  it?  and  2ndly. 
^^^lether,  looking  at  the  entry,  he  could  now  state  positively, 
upon  his  oath,  when  the  ship  arrived  at  her  port  of  destination  ? 


1809.  REX   V.   JONES. 

^^•^-  (2  Camp.  131—133.) 

r  131  1  On  the  trial  of   an  indictment  for  a  fraud  against  an  agent  of 

Oovemment  under  the  conti*oul  of  the  Treasury,  a  letter  of  instructions 
addressed  to  the  defendant  by  the  Lords  of  the  Treasury,  may  be  read 
in  evidence,  without  proving  the  commission  by  which  they  were 
appointed,  t 

There  is  no  objection  of  any  sort  to  trying  a  man,  upon  one  indict- 
ment, for  several  distinct  misdemeanours  of  the  same  nature. 

A  person  indicted  for  a  misdemeanour  or  a  felony,  may  be  legally 
convicted  upon  the  uncorroborated  evidence  of  an  accomplice. 

This  was  an  indictment  against  the  defendant  for  frauds 
committed  by  him  in  his  office  of  Commissary  General  in  the 
West  Indies.  In  the  course  of  the  trial  some  points  arose  worthy 
of  being  noticed. 

The  defendant  in  the  warrant  for  his  appointment  under  the 

t  Cited  by  Lord  Coleridge,  Ch.  J.  Blackbxjbn  in  Castro  v.  The  Queen 
in  Reg,  v.  liobert  Morris  (C.  C.  11. 1878)  (H.  L.  1881)  6  App.  Cas.  229, 247, 50 
38  L.  T.  690,   691 ;   and    by  Lord      I.  J.  Q.  B.  497,  44  L.  T.  350.--B.C. 
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King's  sign  manual,  is  directed  to  obey  all  orders  issued  to  him  Rex 
by  the  Lords  Commissioners  of  the  Treasury.  On  the  part  of  joses. 
the  Crown  there  was  offered  in  evidence  a  letter  addressed  to 
him,  containing  certain  instructions  he  was  accused  of  disre- 
garding: this  letter  signed  by  Mr.  Pitt  and  two  more  of  the 
then  Lords  of  the  Treasury,  he  had  received  in  the  West  Indies, 
and  it  was  now  produced  by  his  solicitor  under  a  notice  to  pro- 
duce all  letters,  &c. 

■ 

The  defendant's  counsel  contended,  that  before  this  letter 
could  be  read  in  evidence,  it  was  necessary  to  prove,  that  Mr. 
Pitt  and  the  two  others  who  signed  it,  were  Lords  Commissioners 
of  the  Treasury,  and  had  authority  to  write  it,  by  producing 
the  commission  by  which  they  were  appointed.     But 

Lord  Ellenborough  held,  that  this  was  unnecessary,  and  the 
letter  was  admitted  on  proof  of  the  handwriting  of  the  three 
persons  who  had  signed  it  as  Lords  Commissioners  of  the 
Treasury. 

At  one  stage  it  was  a  material  question,  whether  on  the  part 
of  the  Crown  they  could  avail  themselves  of  *two  counts  of  the      [  *132  ] 
indictment,  so  as  to  give  evidence  of  part  of  the  sums  which 
the  defendant  had  illegally  obtained,  under  one  count,  and  of 
the  residue,  under  another. 

The  defendant's  counsel  urged  that  this  could  not  be  done, 
as  it  would  be  trying  a  man  for  two  offences  on  the  same 
indictment. 

LoBD  Ellenborough  : 

In  point  of  law,  there  is  no  objection  to  a  man  being  tried  on 
one  indictment  for  several  offences  of  the  same  sort.  It  is  usual 
in  felonies  for  the  Judge,  in  his  discretion,  to  call  upon  the 
counsel  for  the  prosecution  to  select  one  felony,  and  to  confine 
themselves  to  that ;  but  this  practice  has  never  been  extended 
to  misdemeanours.  It  is  the  daily  usage  to  receive  evidence  of 
several  libels  and  of  several  assaults  upon  the  same  indictment ; 
and  here  I  see  not  the  slightest  objection  to  evidence  of  various 


68£  1809.     K.  B.    2  CAMP.  132—183.  [r.b, 

Rbx         acts  of  fraud  committed  by  the  defendant  in  his  office  of  Com- 
Jokes.       missary  General,  though  ranged  under  different  counts  as  dis- 
tinct and  substantive  misdemeanours.! 

The  defendant's  counsel  afterwards  contended  that  the  case 
on  the  part  of  the  Crown  rested  entirely  on  the  evidence  of  an 
accomplice ;  that  this  witness  was  not  confirmed,  and  that 
therefore  the  defendant  could  not  be  legally  convicted. 

Lord  Ellenborouoh  : 

No  one  can  seriously  doubt  that  a  conviction  is  legal,  though 
it  proceed  upon  the  evidence  of  an  accomplice  only.  Judges  in 
[  *133  ]  their  discretion  *will  advise  a  jury  not  to  believe  an  accomplice, 
unless  he  is  confirmed,  or  only  in  as  far  as  he  is  confirmed  ;  but 
if  he  is  believed,  his  testimony  is  unquestionably  sufficient  to 
establish  the  facts  which  he  deposes.  It  is  allowed,  that  he  is 
a  competent  witness ;  and  the  consequence  is  inevitable,  that  if 
credit  is  given  to  his  evidence,  it  requires  no  confirmation  from 
another  witness.  Within  a  few  years,  a  case  was  referred  to 
the  12  Judges,  where  four  men  were  convicted  of  a  burglary 
upon  the  evidence  of  an  accomplice,  who  received  no  confirma- 
tion concerning  any  of  the  facts  which  proved  the  criminality  of 
one  of  the  prisoners ;  but  the  Judges  were  unanimously  of 
opinion,  that  the  conviction  as  to  all  the  four  was  legal,  and 
upon  that  opinion  they  all  suffered  the  sentence  of  the  law.C 
Strange  notions  upon  this  subject  have  lately  got  abroad  ;  and  I 
thought  it  necessary  to  say  so  much  for  the  purpose  of  correcting 
them.  In  the  case  before  the  Court,  the  witness  alluded  to 
cannot  be  considered  an  accomplice  ;  and  if  he  were,  he  is  amply 
confirmed. 

The  defendant  tccts  found  guilty. 

t  Vide  Rex  v.  Kingston^  9  B.  R.  J  Atwood^s  case,  2  Leach,  Cro.  Caa. 

373  (8  East,  41).  521 ;  Durham's  case,  i6.  538,  ace 
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EEX  V.  LEEFE,   Gent.   One,   &c.  isoo. 

(2  Camp.  134—142.)  AJay27. 

11  a  count  in  an  indictment  for  perjiuy  undertake  to  set  out  oontinu-  r  134  1 
ously  the  substance  and  effect  of  what  the  defendant  swore  when 
examined  as  a  witness;  it  is  necessary,  in  support  of  this  count,  to 
prove,  that  in  substance  and  effect  he  swore  the  whole  of  that  which  is 
thus  set  out  as  his  evidence,  although  the  count  contains  several  distinct 
assignments  of  perjury. 

This  was  an  indictment  for  perjury  before  a  select  committee 
of  the  House  of  Commons,  appointed  under  the  Grenville  Act, 
to  try  the  merits  of  a  petition  complaining  of  an  undue  election 
and  return  of  members  to  serve  in  Parliament  for  the  borough 
of  New  Malton,  in  the  county  of  York. 

The  counsel  for  the  prosecution  having  failed  upon  the  first 
count  of  the  indictment,  resorted  to  the  second  ;  and,  as  a  point 
of  great  nicety  and  importance  arose  upon  this,  it  must  neces- 
sarily be  set  out  pretty  much  at  length. 

After  stating  that  the  select  committee  was  duly  appointed, 
and  met  to  determine  the  merits  of  the  petition,  and  that  the 
defendant  appeared  as  a  witness,  and  was  sworn  before  the 
committee,  who  had  competent  power  to  administer  an  oath  to 
him  in  that  behalf — the  second  count  proceeded  as  follows: 
*'  And  the  said  Edward  Leefe  being  so  sworn  as  aforesaid,  it 
then  and  there  became  and  was  a  material  question,  touching 
the  merits  of  the  said  petition,  whether  the  said  Lord  Headley 
[one  of  the  members  returned]  before  the  close  of  the  said 
election,  had  made  any  agreement  to  pay  certain  expenses  of  the 
said  Isaac  Leatham,  one  of  the  candidates  at  the  said  election, 
including  the  expenses  incurred  at  different  inns  in  the  said 
borough  *where  the  friends  of  the  said  Isaac  Leatham  had  [  •isi  ] 
dined,  in  consideration  of  the  said  Isaac  Leatham  declining  to 
be  a  candidate  at  the  said  election,  and  of  the  voters  of  the  said 
Isaac  Leatham  then  unpolled  being  applied  to  for  the  purpose 
of  voting  for  the  said  Lord  Headley  at  the  said  election ;  and 
also,  whether  the  said  Edward  Leefe  had  communicated  to 
certain  persons,  being  the  committee  of  the  said  Isaac  Leatham 
at  the  said  election,  that  the  said  Lord  Headley  had  made  such 
agreement ;  and  also,  whether  the  said  committee  of  the  said 


6HI  1809.    K.  B.    2  CAMP.  135—186.  [b.b. 

Bex  Isaac  Leatham  at  the  said  election,  had  dispersed  to  make  known 
Leefe.  su<^h  agreement,  and  to  carry  the  same  into  effect;  and  also, 
whether  the  said  Edward  Leefe  had  told  the  said  Isaac  Leatham 
that  the  said  Lord  Headley  had  given  his  assurance  to  the  said 
Edward  Leefe,  that  the  said  expenses  should  be  secured: 
Whereupon  the  said  Edward  Leefe  not  having  the  fear  of  God 
before  his  eyes,  &c.  on  the  said,  &c.  on  his  oath  aforesaid, 
falsely,  &c.  did  say,  depose,  swear,  and  give  in  evidence  upon 
his  oath  aforesaid,  to  the  said  committee,  touching  the  said 
material  questions  and  the  merits  of  the  said  petition,  in  sub- 
stance and  effect  as  follows ;  that  is  to  say,  that  he  the  said 
Edward  Leefe,  by  the  directions  of  the  said  Isaac  Leatham, 
waited  upon  the  said  Lord  Headley  at  the  King's  Head  Inn,  in 
the  borough  of  New  Malton,  on  the  second  day  of  the  said  elec- 
tion, and  before  the  close  thereof,  and  proposed  to  the  said  Lord 
Headley,  that  the  said  Isaac  Leatham  would  decline,  upon  the 
expenses  being  paid  him,  including  previous  expenses  of  the  day 
before ;  and  that  the  said  Lord  Headley  then  and  there  agreed 
[  ♦130  ]  that  the  said  expenses  should  *be  paid,  including  the  expenses 
that  had  been  incurred  at  different  inns  in  the  town  where  the 
said  Isaac  Leatham's  friends  had  dined ;  and  that  the  said  Isaac 
Leatham's  voters  (meaning  such  as  were  then  unpolled)  were  to 
be  applied  to  in  consequence  of  that  arrangement  (meaning  in 
consequence  of  the  said  Isaac  Leatham's  declining  upon  such 
expenses  being  agreed  to  be  paid  to  him  as  aforesaid),  for  the 
purpose  of  voting  for  the  said  Lord  Headley ;  and  that  he  the 
said  Edward  Leefe  enumerated  the  expenses,  and  told  the 
said  Lord  Headley  that  the  expenses  so  to  be  paid,  must 
include  the  expenses  of  the  different  inns  in  the  town  of  New 
Malton  aforesaid ;  and  that  he  the  said  Edward  Leefe,  upon 
his  return  to  the  committee  of  the  said  Isaac  Leatham  at 
the  said  election,  communicated  to  them  what  had  so  passed 
between  the  said  Lord  Headley  and  him,  (meaning  that  he  the 
said  Edward  Leefe  communicated  to  the  said  committee,  that 
such  agreement  had  been  made  as  last  aforesaid),  and  that  the 
said  committee  of  the  said  Isaac  Leatham  dispersed  to  make 
known  the  said  agreement,  and  to  carry  it  into  effect ;  and  that 
he  the  said  Isaac  Leatham  asked  the  said  Edward  Leefe  if  the 
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expenses  were  secured  ;  and  that  he  the  said  Edward  Leefe  told  Rex 
the  said  Isaac  Leatham  that  his  Lordship,  (meaning  the  said  i.eefe. 
Lord  Headley)  had  given  his  assurance  that  it  should  be  so : 
Whereas,  in  truth  and  in  fact,  the  said  Lord  Headley  did  not 
make  any  such  agreement  with  the  said  Edward  Leefe  as  afore- 
said ;  and  whereas,  in  truth  and  in  fact,  the  said  Edward  Leefe 
did  not  enumerate  the  expenses,  nor  tell  the  said  Lord  Headley 
that  the  expenses  so  to  be  paid  must  include  the  expenses  of  the 
different  inns  in  the  *said  town  ;  and  whereas,  in  truth  and  in  [  ^is?  ] 
fact,  the  said  Edward  Leefe  did  not  communicate  to  the  said 
committee  of  the  said  Isaac  Leatham,  that  such  agreement  had 
been  made  as  last  aforesaid  ;  and  whereas,  in  truth  and  in  fact, 
the  said  committee  of  the  said  Isaac  Leatham  did  not  disperse 
to  make  known  any  such  agreement,  or  to  carry  any  such  agree- 
ment into  effect ;  and  whereas,  in  truth  and  in  fact,  the  said 
Edward  Leefe  did  not  tell  the  said  Isaac  Leatham  that  his  Lord- 
ship had  given  his  assurance  that  it  should  be  so,  or  that  the 
fiaid  expenses  should  be  secured :  And  so,  &c. 

A  shorthand  writer  being  called,  stated  the  evidence  which  the 
defendant  had  given  before  the  committee,  and  which  agreed 
exactly  with  that  set  out  in  the  second  count  of  the  indictment, 
except  in  the  concluding  sentence.  The  indictment  states  that 
to  have  been,  "that  his  Lordship  had  given  his  assurance  that 
it  should  be  so.*'  The  shorthand  writer  swore,  that  all  he  found 
upon  his  note  in  answer  to  the  question  upon  this  subject  was, 
''  that  his  Lordship  had  given  his  assurance.' 

The  Attorney-General  for  the  defendant,  insisted,  that  as 
these  representations  of  the  defendant's  evidence  before  the 
committee,  were  in  substance  and  effect  materially  different,  the 
defendant  was  entitled  to  an  acquittal. 

Scarlett  and  J.  Williams,  of  counsel  for  the  prosecution, 
allowed  that  they  could  not  proceed  upon  the  last  assignment  of 
perjury;  but  contended,  that  *the  words  as  to  the  others  were  ['issj 
substantiated,  and  as  these  were  upon  questions  material  to  the 
merits  of  the  petition,  the  second  count  of  the  indictment  was 
sustained,  and  the  defendant  ought  to  be  found  guilty.    It  was 
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Kex        averred  that    the    defendant    deposed    before  the    committee, 

mm 

Lbefe.  *'  touching  the  said  material  questions,  and  the  merits  of  the 
said  petition  in  substance  and  effect  as  follows  :  "  This  must  be 
taken  to  mean,  that  he  deposed  to  each  of  these  questions  the 
answer  connected  with  it.  Reddendo  singula  singulis,  the  defen- 
dant  was  charged  with  swearing  separately  in  answer  to  all  the 
questions  that  were  mentioned.  Therefore,  if  he  was  proved 
to  have  falsely  and  corruptly  sworn  in  substance  and  to  the 
effect  as  set  out  in  the  indictment  to  any  of  these  questions,  it 
was  quite  sufficient.  Otherwise,  it  would  be  nearly  impossible 
to  convict  any  man  of  perjury,  and  the  more  numerous  the 
instances  in  which  he  perjured  himself  on  any  occasion,  the 
greater  would  be  his  chance  to  escape. 

Lord  Ellenborouoh  : 

Suppose  you  had  undertaken  to  set  out  the  tenor  of  what  the 
defendant  swore,  and  it  should  appear  by  the  evidence  that  he 
had  not  sworn  a  material  part  of  that  which  was  set  out,  would 
not  this  have  been  fatal  ?    Having  taken  upon  you  to  state  the 
substance  and  effect  of  what  he  swore,  you  are  not  bound  down 
to  precise  words ;   but  must  you  not  prove  that  he  swore  in 
substance  and  effect  the  whole  that  you  have  stated  ?    You  aver 
that  part  of  the  defendant's  evidence  concerning  the  assurance 
given  by  Lord  Headley  to  be  material,  and  you  have  not  proved 
[  •139  ]       that  he  swore  to  any  such  assurance.     Did  you  ever  know  *the 
rule  of  reddendo  sijigula  singulis  applied  to  a  misrecital  ?     Is 
there  any  authority  to  shew,  that  under  secundum  substantiam 
you  are  not  bound  to  prove  the  substance  of  what  you  state,  as 
under  secundum  tenorem,  you  are  bound  to  prove  the  tenor.     To 
hold  otherwise  would  be  to  introduce  a  most  dangerous  latitude 
into  criminal  proceedings.   I  am  decidedly  of  opinion  that  you  have 
failed  in  the  proof  of  a  substantial  allegation.    It  is  essential  to 
the  security  of  innocence,  that  words  set  out  in  the  record, 
should  be  either  literally  or  substantially  proved.    A  person 
giving  his  assurance  generally,  and  giving  his  assurance  for  the 
performance  of    a    particular  stipulation,   are    allowed    to  be 
entirely  different.    If  a  man  swears  falsely  to  several  material 
questions,  these  may  be  included  in  distinct  counts.    There  are 
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facilities  enough  for  convicting  and  punishing  the  guilty  without 
infringing  any  of  the  rules  of  law.  In  the  absence  of  authori- 
ties in  support  of  the  doctrine  contended  for,  I  will  not  originate 
one,  and  place  this  defendant  in  a  state  of  peril  in  which  no 
person  charged  with  the  same  crime  ever  stood  before.!   *   *   *J 


Bex 

r. 
Leefe. 


EEX  V.  WELTJE. 

(2  Camp.  142—143. ) 

An  indictment  will  not  lie  for  words  spoken  of  a  justice  of  the  peace 
in  his  absence. 

This  was  an  indictment  for  saying  of 


Girdler,  Esq.  a 

justice  of  peace  for  the  county  of  Middlesex,  that  he  was  a 
scoundrel  and  a  liar.  The  words  were  charged'  to  have  been 
spoken  of  the  prosecutor  as  a  justice  of  the  peace,  and  with 
intent  to  defame  him  in  that  capacity. 

It  appeared  that  at  a  vestry  meeting  for  the  parish  of 
Hammersmith,  which  Mr.  Girdler  did  not  attend,  Mr.  Weltje, 
with  reference  to  a  private  quarrel  between  them,  called  him 
several  very  abusive  names,  declared  he  should  have  said  the 
same  had  Mr.  Girdler  been  present,  and  being  reminded  that 
he  was  speaking  of  a  magistrate,  said,  he  knew  that  very  well. 


1809. 
May  27. 

[142] 


Lord  Ellenborouoh  : 

The  words  not  being  spoken  to  the  justice,  I  think  they  are 
not  indictable.  This  doctrine  is  laid  down  by  Lord  Holt  in 
a  case  in  Salkeld,§  and  in  Rex  v.  Pocock,  in  Strange,'!  the 
Court  of  K.  B.  refused  to  grant  an  information  for  saying  of  a 
justice  in  his  absence  that  he  was  a  forsworn  rogue.     However, 


[143] 


t  I  find  no  decision  or  dictum  in 
the  books  as  to  the  eyidence  of  the 
words  sworn  which  is  necessary  to 
support  an  indictment  for  perjury. 
For  the  general  principles  upon  this 
subject,  Vide  2  ELawk.  P.  C.  c.  46,  s. 
34,  35,  36;  Comjnxgnon  v.  Martin^ 
2  Bl.  Bep.  790. 

X  The  original  report  proceeds  to 
report  other  points,  which,  relating 


merely  to  technical  variance,  are 
now  unimportant  (14  &  Id  Vict.  c. 
100,  s.  4).— E.  C. 

§  Regina  y.  Wright^cm,  2  Salk.  698, 
per  Holt,  Ch.  J.  **  To  say  a  justice 
is  a  fool,  or  an  ass,  or  a  coxcomb,  or 
a  blockhead,  or  a  bufflehead,  is  not 
indictable."  Quod  fuit  conceas,  per 
Powell. 

2  Stra.  1157. 
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Rex  I  will  not  direct  an  acquittal  upon  this  point,  as  it  is  upon  the 
Weltjb.  record,  and  may  be  taken  advantage  of  in  arrest  of  judgment. 
It  will  be  for  the  jury  now  to  say,  whether  these  words  were 
spoken  of  the  prosecutor  as  a  justice  of  the  peace,  and  with 
intent  to  defame  him  in  that  capacity ;  for  if  they  were  not, 
this  indictment  is  not  supported,  and  it  could  not  by  any 
possibility  be  a  misdemeanour  to  utter  them,  although  the 
prosecutor's  name  may  be  in  the  commission  of  the  peace  for 
the  county  of  Middlesex. 

.  The  defendant  was  acquitted  A 


1809.  HEYMAN  AND   Others  v.   PAEISH.+ 

-^^'-  (2  Camp.  149—151.) 

r  ]4()  1  SeniNe,  that  if  a  declaration  on  a  policy  of  insurance  lay  the  Iosb  by 

the  perila  of  the  seas,  the  plaintiff  may  recover,  upon  proof  that  the 
ship  was  wrecked,  although  this  may  have  been  occasioned  by  the 
barratry  of  the  master  or  mariners. 

This  was  an  action  on  a  policy  of  insurance  on  the  ship 
( 'anojniSf  at  and  from  Plymouth  to  Gottenburgh. 

The  declaration  stated,  that  by  the  perils  and  dangers  of  the 
seas,  and  by  the  force  and  violence  of  the  winds  and  waves, 
the  ship  struck  upon  rocks,  and  was  thereby  bulged,  broken, 
and  filled  with  water,  wrecked,  cast  away,  foundered,  sunk,  and 
wholly  lost  to  the  persons  interested  therein. 

The    plaintiffs'    witnesses  swore,   that  while  the  ship   was 

[  ♦150  ]       working  out  of  Plymouth  harbour,  with  a  pilot  on  *board,  she 

missed  stays,  and  that  notwithstanding  every  thing  was  done  to 

save  her  which  the  pilot  directed,  she  went  ashore  among  the 

rocks,  and  was  lost. 

The  defence  was,  that  the  loss  had  been  occasioned  by  the 
misconduct  of  the  captain.  In  support  of  this  case,  the  pilot 
swore,  that  the  captain  sailed  in  a  foul  wind,  contrary  to  his 
directions,  having  before  refused  to  sail  when  the  wind  was  fair ; 
that  in  several  other  respects  he  disobeyed  the  witness's  instruc- 

+  Vide  Her  v.  Jievel,  1  Rtra.  420.  313,  314    (affd.  9  a  B.  D.  467,  51 

X  Cited  and  followed  in  judgment  L.  J.  Q.  B.  468,  8  App.  Gas.  393,  o2 
of  Cory  v.  Burr  (1881)  8  Q.  B.  D.      L.  J.  a  B.  657.)— R  C. 
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tions,  though  informed  of  the  consequences ;  and,  finally,  that      Heyman 
the  ship  having  been  stopped  when  going  on  shore  by  getting      pabish. 
out  an  anchor,  the  captain  cut  the  cable,  and  allowed  her  to 
drift  on  the  rocks. 

(Lord  Ellenborough  said,  if  the  witness  was  believed,  this 
was  a  clear  case  of  barratry.) 

Park  for  the  defendant,   suggested,   that  there    did   not 
appear  to  be  any  fraud. 

(Lord  Ellenborough:  This  is  not  necessary.  It  has  been 
solemnly  decided,  that  a  gross  malversation  by  the  captain  in 
his  oflBce  is  barratrous. +) 

Park  then  observed,  that  even  if  it  were  barratrous,  as  there 
was  no  count  for  barratry,  the  plaintiff  could  not  recover. 

Lord  Ellenborough  :  [  I5i  ] 

I  know  that  Mr.  Justice  Buller  once  held,  that  if  you  declare 
upon  a  loss  by  perils  of  the  seas,  and  the  defence  is,  the  mis- 
conduct of  those  on  board,  and  that  misconduct,  when  proved, 
turns  out  to  be  barratrous,  you  cannot  recover ;  but  I  have 
thought  about  it,  and  never  could  see  the  reason  for  that 
doctrine.  Should  it  come  before  me,  I  think  I  should  hold 
otherwise.  If  the  plaintiff  declare  for  a  loss  by  perils  of  the 
seas,  he  cannot  recover  upon  a  loss  tnerely  barratrous,  as  a 
fraudulent  sale,  or  the  like.  But  here,  the  loss  is  proved  as  laid, 
and  the  barratry  can  be  no  surprise  upon  the  defendant ;  for  it 
is  his  own  case. 

The  jury  utterly  disbelieved  the  pilot,  and  the 

Plaintiff  Iwd  a  verdict. 
t  Vide  EarU  v.  Bowcro/t,  9  B.  E.  385  (8  East,  126). 
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Junes. 

^^"^  STEWAET  V.  KENNETT.f 

(2  Camp.  177—179.) 

Notice  of  the  dislionour  of  a  bill  of  exchange  must  be  given  to  tbe 
drawer  and  indorsers  by  the  holder  himself,  or  some  person  authorized 
by  him. 

Action  against  the  defendant  as  indorser  of  a  bill  of  exchange. 

The  only  question  was,  whether  the  defendant  had  received 
due  notice  of  the  bill  being  dishonoured  for  non-payment  ? 

To  prove  this,  a  witness  of  the  name  of  Cutler  was  called, 
who  swore,  that  he  had  been  employed  by  the  original  parties 
to  the  bill  to  get  it  discounted ;  that  when  it  became  due,  it  was 
in  the  hands  of  one  Abbott,  to  whom  the  plaintiff  had  indorsed 
it ;  that  the  day  after,  the  witness  met  the  defendant,  and  told 
[  *178  ]  *him  it  had  not  been  paid  ;  that  the  defendant  asked  who  held 
it,  and  that  the  witness  answered,  it  lies  at  Messrs.  Bonds*, 
Abbott's  bankers. 

Park  for  the  defendant,  objected  that  this  was  insufficient 
that  knowledge  is  not  notice,  and  that  the  intimation  of  the 
dishonour  of  the  bill  must  come  from  the  holder  of  it. 

GarroWy  contra ^  contended,  that  the  notice  given  by  Cutler, 
not  only  possessed  the  defendant  of  the  same  information,  but 
placed  him  in  the  same  situation,  as  if  it  had  come  directly  from 
the  indorsee.  What  was  there  to  hinder  him  from  immediately 
taking  up  the  bill  and  resorting  to  the  acceptor,  the  drawer,  or 
prior  indorsers  ?  Besides,  Cutler  having  been  employed  to  get 
the  bill  discounted,  might  well  be  considered  as  an  authorised 
agent  to  give  the  notice  ;  and  even  if  he  had  no  original  authority 
to  give  the  notice,  the  plaintiff  adopted  it  by  bringing  this 
action. 

t  Confirmed  by  B.  of  £.  Act,  1882,  dorser  who  is  himself  liable  on  the 
see.  49  (1)  &  (2) ;  except  that  the  bill.  See  Chapman  y.  Keane  (1835} 
notice  may  be  given  by  another  in-      3  Ad.  &  El.  193. — B.  C. 
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Lord  Ellenborouoh  : 

If  you  could  make  Cutler  the  agent  of  the  holder  of  the  bill, 
the  notice  would  be  sufficient;  but  in  reality  he  was  a  mere 
stranger.  The  bill  when  dishonoured,  lay  at  the  bankers  of 
Abbott,  with  whom  Cutler  had  no  sort  of  connection.  But  the 
notice  must  come  from  the  person  who  can  give  the  drawer  or 
indorser  his  immediate  remedy  upon  the  bill ;  otherwise  it  is 
merely  an  historical  fact.  In  this  case,  Cutler  was  not  possessed 
of  the  bill,  and  had  no  control  over  it.  The  defendant  therefore 
is  not  proved  to  have  had  any  legal  notice  of  the  dishonour  *of 
the  bill,  and  is  discharged  from  the  liability  he  contracted  by 
indorsing  it. 

Plaintiff  nonsuited  A 


Stewabt 
Rennktt. 


[  •179  ] 


POCOCK  V.  EUSTACE. 

(2  Camp.  181—182.) 

In  an  action  for  use  and  occupation,  the  property  tax  will  not  be 
deducted  at  Nisi  Prius  from  the  rent  due.  X 

This  was  an  action  for  use  and  occupation,  in  which  the  rent 
the  plaintiff  sought  to  recover  was  clearly  proved  to  be  in  arrear. 

WigUy  for  the  defendant  contended,  that  the  property  tax 
ought  to  be  deducted  from  t£ie  amount  of  the  rent,  as  the  tenant 
was  liable  for  this  in  the  first  instance,  and  the  landlord  was 
bound  under  a  penalty  to  allow  the  deduction  on  demand. 
Therefore  the  real  sum  due  was,  the  residue  of  the  rent  after 
the  property  tax  was  deducted,  and  for  so  much  only  ought  the 
verdict  to  pass. 

LoBD  Ellenborouoh  : 

It  would  be  impossible  for  the  business  of  the  Court  to  be 
transacted  if  we  were  to  enter  into  these  calculations  at  Nisi 
Prius.  In  such  an  action  as  this,  the  plaintiff  must  recover  the 
amount  of  the  rent  in  arrear,  and  the  parties  must  settle  out  of 

t  Vide  E$daile  y.  Sov)erhy,  10  R.  B.  before  trial.  Tindder  y.  Prentice 
440  (11  East,  114).  (1812)  4  Taunt.  549;   Baker  y.  Davis 

X  Sectu  if  the  tax  has  been  paid      (1813)  3  Camp.  474.— B.  C. 

Y  Y  2 


1S09. 
June  12. 

At  WeJif- 
Mi /utter. 

[181] 


692 


1809.    K.  B.    2  CAMP.  181—182. 


[r.b. 


POCOCK 

r. 
Eustace. 


[  •182  ] 


court  the  deductions  to  which  the  tenant  is  entitled.  It  is  only 
on  the  production  of  a  certificate  of  the  tax  being  paid,  that  the 
landlord  is  bound  to  make  the  allowance,  and  their  respective 
rights  upon  this  subject  cannot  be  determined  without  a  laborious 
consideration  of  the  *Property-Tax  Acts,  which  are  not  remark- 
able either  for  brevity  or  perspicuity. 

Verdict  for  the  rent  in  arrear. 


1809. 
June  27. 

At  M'eMt- 
minstrr, 

[188] 


[189] 


GIBBON  V.  COGGON,   Esq.   Sheriff  of  Essex.! 

(2  Camp.  188—190.) 

In  an  action  against  the  drawer  of  a  foreign  bill  of  exchange,  a  pro- 
mifle  of  payment  by  the  defendant  after  the  bill  was  due,  is  sufficient 
evidence  of  a  protest  for  non-payment,  and  notice  of  the  dishonour  of 
the  bill. 

This  was  an  action  against  the  sheriff  of  Essex  for  not  arrest- 
ing one  Joseph  Colbourne  on  mesne  process  at  the  plaintiff's 
suit. 

The  plaintiff's  counsel  opened,  that  Colbourne  was  liable  to 
be  held  to  bail  as  drawer  of  a  foreign  bill  of  exchange  indorsed 
to  the  plaintiff. — To  prove  that  Colbourne,  who  was  an  officer 
in  the  army,  had  received  notice  of  the  dishonour  of  the  bill, 
the  evidence  was,  that  after  it  had  become  due,  he  was  told  it 
was  dishonoured,  and  called  upon  to  pay  it;  when  he  said, 
that  his  affairs  were  at  that  moment  deranged,  but  that  he 
would  be  glad  to  pay  it  as  soon  as  his  accounts  with  his  agent 
were  cleared. 

Park  for  the  defendant  contended,  that  the  same  evidence 
should  be  given  here  as  in  an  action  against  Colbourne,  and  that 
to  charge  him  as  drawer  of  a  foreign  bill  of  exchange,  a  protest 
must  be  produced  as  the  only  regular  notice  of  the  bill's  being 
dishonoured. 

Lord  Ellenbobouoh  : 
By  Colbourne's  promise  to  pay,  he  admits  his  liability ;  he 

t  See  the  parallel  presumption  as  to  an  inland  biU  in  Taylor  t.  Jones, 
p.  677,  antCy  2  Camp.  105.— E.  C. 
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admits  the  existence  of  every  thing  which  is  necessary  to  render      Gibbon 
him  liable.    When  called   upon  for  payment  of  the  bill,  he      cocwoh. 
ought  to  have  objected,  that  there  was  no  protest.    Instead  of 
that,  he  promises  to  pay  it.    I  must,  therefore,  presume  that 
he  had  due  notice,  and  that  a  protest  was  regularly  drawn  up 
by  a  notary. 

[The  plaintiff  was  however  nonsuited  on  another  ground.] 


WEIGHT  V.   DANNAH.t  iso»- 

(2  Camp.  203—204.)  "^^^' 

A  memorandum  of  the  sale  of  goods  under  the  17th  section  of  the        [  203  ] 
Statute  of  Frauds,  cannot  be  signed  by  one  of  the  contracting  parties  as 
the  authorized  agent  of  the  other :  the  agent  must  be  a  third  person. 

Goods  bargained  and  sold. — Plea,  the  general  issue. 

The  action  was  brought  for  the  value  of  four  sacks  of  clover 
seed.  The  parties  having  met  on  the  Corn  Exchange  in  London, 
entered  into  a  negociation  for  the  sale  of  this  seed ;  and  after 
they  had  agreed  on  the  price,  the  plaintiff  wrote  the  following 
memorandum  of  the  contract : 

"  Robert  Dannah,  Windley  near  Derby. 
4  Sacks  clover  seed,  at  6Z.  18«. 
Per  Fly  Boat." 

After  the  plaintiff  had  written  this  memorandum,  the  de- 
fendant, who  overlooked  him  while  he  wrote  it,  desired  him 
to  alter  the  figures  18  to  16, — 6Z.  16«.  being  the  price  agreed 
on.  This  the  plaintiff  accordingly  did.  They  then  parted, 
the  memorandum  being  left  with  the  defendant. 

Park  objected  that  this  was  not  a  suf&cient  memorandum       [  204  ] 
within  the  Statute  of  Frauds,  not  being  signed  by  the  party  to 
be  charged  by  it,  or  his  authorized  agent,  t 

t  Confirmed  by  »S^ar man  y.  ifra /I (/£  upwards,  shall  be  good  except,  &c. 

(1871)  L.  R.  6  Q.  B.  720,  40  L.  J.  Q.  or  that  some  note  or  memorandum  in 

B.  312. — B.  C.  writing  of  the  said  bargain,  be  made 

X  29  Car.  II.  c.  3,   s.  17,   enacts,  and  signed  by  the  parties  to  be  charged 

"that  no  contract  for  the  sale  of  any  by  such   contract,  or  their  agents 

goods,  &c.  for  the  price  of  10/.  or  thereunto  lawfully  authorized." 
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Wbioht  Garroic  and  Puller,  contra,  submitted  that  the  defendant 

Dahnah.     liAd  made  the  plaintiff  his  agent  for  the  purpose  of  signing  the 

memorandum,  by  overlooking  and  approving  of  what  he  had 

written ;  and  they  put  the  case  of  a  man  incapable  from  disease 

or  ignorance  of  writing  for  himself. 

Lord  Ellenborouoh  said,  the  agent  must  be  some  third 
person,  and  could  not  be  the  other  contracting  party. 

Plaintiff"  nofistiitedA 


mv.  SMITH  V.   MULLETT.J 

^^^'  (2  Camp.  208—210.) 

r  2og  1  ^  &n  action  by  the  fourth,  against  the  first  indorsee  of  a  bill  of 

exchange,  all  the  parties  to  which  resided  in  London,  it  appeared  that 
the  plaintiff  received  notice  of  the  dishonour  of  the  bill  from  his  indorsee 
on  the  20th  of  the  month,  and  gave  notice  to  his  immediate  indorser,  by 
a  letter  put  into  the  twopenny  post  office  on  the  evening  of  the  21st,  but 
so  late  that  it  was  not  delivered  out  till  the  morning  of  the  22nd.  Held, 
that  by  this  laches  the  plaintiff  had  discharged  all  the  prior  indorsers, 
although  in  the  course  of  the  22nd,  notice  of  the  dishonour  was  given 
both  to  the  second  indorsee  and  to  the  defendant. 

Action  against  the  indorser  of  a  bill  of  exchange  drawn  by 
one  Mills,  payable  to  his  own  order,  and  indorsed  by  him  to  the 
defendant,  by  the  defendant  to  one  Hefford,  by  Hefford  to  one 
Aylett,  by  Aylett  to  the  plaintiff,  and  by  the  plaintiff  to  one 
Lowe. 

The  bill  became  due  on  Saturday,  May  19th,  when  it  was  in 
Lowe's  hands.  He  and  all  the  parties  to  it  reside  in  the 
metropolis.  On  Monday  the  20th,  Lowe  gave  notice  to  the 
plaintiff  that  the  bill  had  been  dishonoured.  On  Tuesday  after- 
noon, a  few  minutes  past  five,  the  plaintiff's  clerk  put  a  letter 

t  This  case  will  probably  be  con-  ments  and  surrenders  of  leases,  &c. 

sidered  as  governing  the  construe-  requires  that   the   agent   shall   be 

tion  of  the  4th  section,  concerning  authorized  by  writing, 
promises  by  executors,  sureties,  &c.,  J  Adopted  by  B.  of  £.  Act,  1882, 

in  which  the  words  as  to  the  agent  s.  49  (12)  (a.),  and  see  Hilton  v. 

are  nearly  the  same  as  in  the  17th.  Fairdough,  2  Camp.  633,  reported  in 

The  drd  section,  relating  to  assign-  loco,  12  £.  R. — B.  C. 
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into  the  two-penny  post  office,  giving  notice  to  Aylett.     This       Smith 
letter  having  been  put  in  so  late,  according  to  the  course  of  the    mullbtt. 
two-penny  post,  was  not  delivered  out  till  Wednesday  morning. 
On  Wednesday  Aylett  gave  notice  to  Hefford,  and  Hefford  to  the 
defendant.    The  question  was,  whether  the  defendant  had  re- 
ceived due  notice  of  the  dishonour  of  the  bill. 

Park  and  Coltman  maintained  that  the  notice  was  sufficient  [  209  ] 
on  the  authority  of  Scott  v.  Lifford,  1  Campb.  246,  where  a  bill 
of  exchange,  all  the  parties  to  which  resided  in  London  or  the 
vicinity,  becoming  due  on  the  4th  of  the  month,  it  was  then 
presented  for  payment  by  the  payee's  bankers,  who  returned  it 
to  him  dishonoured  on  the  5th,  and  the  Court  held  that  a  letter 
from  him,  put  into  the  two-penny  post  on  the  6th  (at  what  hour 
did  not  appear),  was  reasonable  notice  to  the  drawer  of  the 
dishonour  of  the  bill.  The  rule  therefore  was,  that  every 
indorsee  should  have  a  day  to  give  notice  to  his  indorser ;  and 
here  reckoning  the  number  of  indorsees,  it  would  be  found  that 
the  defendant  had  received  notice  a  day  sooner  than  he  had  a 
right  to  require  it. 

Lord  Ellenbobouoh  : 

It  is  of  great  importance  that  there  should  be  an  established 
rule  upon  this  subject,  and  I  think  there  can  be  none  more  con- 
venient than  that  where  the  parties  reside  in  London,  each 
party  should  have  a  day  to  give  notice.  I  have  before  said,  the 
holder  of  a  bill  of  exchange  is  not,  omissis  omnibus  cUiis  negotiis, 
to  devote  himself  to  giving  notice  of  its  dishonour.  It  is  enough 
if  this  be  done  with  reasonable  expedition.  If  you  limit  a  man 
to  the  fractional  part  of  a  day,  it  will  come  to  a  question  how 
swiftly  the  notice  can  be  conveyed, — a  man  and  horse  must  be 
employed,  and  you  will  have  a  race  against  time. — But  here  a  day 
has  been  lost.  The  plaintiff  had  notice  himself  on  the  Monday, 
and  does  not  give  notice  to  his  indorser  till  the  Wednesday.  If 
a  party  has  *an  entire  day,  he  must  send  off  his  letter  conveying  [  •210  ] 
the  notice,  within  post  time  of  that  day.  The  plaintiff  only 
wrote  the  letter  to  Aylett  on  the  Tuesday.  It  might  as  well 
have  continued  in  his  writing-desk  on  the  Tuesday  night,  as  lie 
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Bmitk       at  the  post  office.    He  has  clearly  been  guilty  of  laches,  by 
HuLLBTT.     which  the  defendant  is  discharged. 

Plaintiff  nonsuited  A 


1809.       SNOOK  AND  Another  v.  DAVIDSON  and  Another. 

^'*^^'  (2  Camp,  218-220.) 

[  218  ]  A.,  a  mercliant,  at  different  timea  employs  C,  an  insurance  broker, 

to  effect  policies  of  insurance  for  him:  C,  without  A.'s  conctirrence, 
employs  B.,  another  insurance  broker,  to  effect  these  policies,  informiD«r 
him  that  they  were  for  a  correspondent  in  the  country:  B.  gets  the 
policies  effected  in  A.*s  name,  and  delivers  them  all,  except  one,  to  C. : 
C  becomes  bankrupt,  without  having  paid  B.  any  part  of  the  premiums, 
and  A.  being  indebted  to  his  estate  beyond  the  amount.  Held,  that  B. 
had  not  a  lien  on  the  policy  he  detained  for  the  general  balance  due  to 
him  from  C,  and  that  A.  could  maintain  trover  for  this  policy  against 
B.,  after  tendering  him  the  premiums  and  commission  due  in  respect 
of  it  alone. t 

Trover  for  a  policy  of  insurance. 

The  question  was,  whether  the  defendants  had  a  lien  upon 
this  policy  for  the  general  balance  due  to  them  from  one  John 
Carter  ? 

In  December,  1808,  and  January,  1809,  the  plaintiffs  gave 
instructions  to  Carter,  an  insurance  broker,  to  effect  several 
l)olicie8  for  them.  Carter,  instead  of  doing  so  himself,  without 
their  consent  or  knowledge,  employed  the  defendants,  who  are 
likewise  insurance  brokers,  to  effect  the  policies.  He  told  the 
defendants,  they  were  for  a  correspondent  in  the  country,  and  it 
appeared  from  the  policies  themselves,  which  he  delivered  to 
them,  that  they  were  for  the  plaintiffs,  as  they  were  all  filled  up 
in  their  names.  The  defendants  g9t  the  policies  underwritten, 
and  advanced  the  premiums ;  no  part  of  which  has  yet  been 
repaid  to  them.  All  the  policies  were  delivered  to  Carter,  except 
that  on  which  the  action  was  brought. 

t  In   Marsh    v.    Max  well,    tried  within  a  day  after  receiving  it ;  as  if 

during    the    same    sittings.    Lord  any  one  has  been  beyond  the  day, 

Ellexborouoh  ruled,  that  upon  the  the  drawer  and  prior  indorsers  are 

dishonour  of  a  bill,  it  is  not  enough  discharged. 

that  the  drawer  or  indorser  receives  t  For  a  recent  case  griving  effect  to 
notice  in  as  many  days  as  there  are  the  right  of  the  sub-agent  to  the  par- 
subsequent  indorsees,  unless  it  is  ticular  lien,  see ?Va/#er  v.  5/ni<A(  18V8) 
shewn  that  each  indorsee  gave  notice  4  App.  Gas.  1, 48  L.  J.  Ex.  411. — ^B.  C. 
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In  January,  1809,  Garter  was  declared  a  bankrupt.      The       snook 
plaintiffs  were  then  indebted  to  him  in  a  larger  sum  than  the      ^    r, 
balance  due  from  him  to  the  defendants.  and  Ano^er. 

Before  the  commencement  of  the  action,  the  plaintiffs  tendered       r  219 1 
the  defendants  111.  6$.  6d.  the  amount  of  premiums  and  commis- 
sion on  the  policy  in  question ;  but  the  defendants  refused  to 
deliver  it  up,  unless  the  balance  due  to  them  from  Carter  were 
completely  satisfied. 

Park  for  the  plaintiffs  contended,  on  the  authority  of 
Maanss  v.  Henderson,  1  East,  835,  that  the  defendants  could 
have  no  lien  on  the  policy  for  their  general  balance.  The 
principle  laid  down  in  that  case  was,  that  wherever  the  broker 
has  notice  that  the  person  who  employs  him  is  himself  an  agent, 
the  rights  of  the  principal  shall  not  be  affected  by  the  state  of 
accounts  between  the  other  two  ;  and  it  was  there  held  that  an 
English  subject,  in  time  of  war,  informing  the  broker  that 
the  property  insured  was  neutral,  was  a  sufficient  indication  to 
the  broker  that  the  party  acted  as  agent  and  not  on  his 
own  account.  Here  Carter  expressly  told  the  defendants  that 
these  policies  were  for  a  correspondent  in  the  country, 
and  the  plaintiffs'  names  actually  appeared  upon  the  face  of 
them. 

Garrow,  contra,  insisted  that  the  case  of  Maanss  v.  Hender- 
son differed  essentially  from  the  present.  Here  it  appeared  that 
the  assured  had  not  paid  the  premiums  to  any  one,  and  they 
could  suffer  no  inconvenience  if  called  upon,  while  these  pre- 
miums were  still  due  to  some  one,  to  pay  them  to  those  by 
whom  they  had  actually  been  disbursed.  Carter  might  be  pre- 
sumed to  have  an  authority  to  effect  the  poUcies  through  the 
medium  of  another  broker,  if  he  could  not  do  the  ^business  [  *220  ] 
himself.  The  plaintiffs  having  enjoyed  the  benefit  of  the  labour 
and  money  of  the  defendants,  were  bound  to  pay  them  what 
was  due  upon  all  the  policies,  and  if  they  paid  this  to  the 
defendants,  it  was  clear  they  could  not  be  again  liable  to  the 
assignees  of  Carter,  which  was  the  proper  rule  for  deciding  the 
question. 
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[b.b. 


Snook       Lobb  ELLEKBOROuaH : 

and  Another   . 

r.  There  is  no  privity  between  you  and  this  party.    A  sub-agent 

and  Another,  employed  as  the  defendants  were,  cannot  acquire  the  broker's 


general  lien. 


Verdict  for  the  plaintiffs  •^ 


1809. 
July  14. 

[229] 


[  •230] 


REX  V.  FREDERICK  POLLMAN,  JOHN  KEYLOCK, 
SARAH  HARVEY,  and  JOHN  WATSON. 

(2  Camp.  229—234.) 

A  conspiracy  to  obtain  money  by  procuring  from  the  Lords  of  the 
Treasury  the  appointment  of  a  person  to  an  office  in  the  customs,  is  a 
misdemeanor  at  common  law. 

An  indictment  against  A.,  B.,  C,  and  D.  charged,  that  they  con- 
spired together  to  obtain,  ''  yiz.  to  the  use  of  them  the  said  A.,  B.,  and 
C.  and  certain  other  persons  to  the  jurors  unknown,"  a  sum  of  money 
for  procuring  an  appointment  under  Ooyemment.  It  appeared  that 
D.,  although  the  money  was  lodged  in  his  hands  to  be  paid  to  A.  and 
B.  when  the  appointment  was  procured,  did  not  know  that  C.  was  to 
have  any  part  of  it,  or  was  at  all  implicated  in  the  transaction.  Held, 
that  the  averment  concerning  the  application  of  the  money  was  material, 
though  coming  imder  a  yiz.  and  that  as  to  D.  the  conspiracy  was  not 
proyed  as  laid. 

If  a  banker  permits  a  sum  of  money  to  be  lodged  at  his  house,  to  be 
paid  oyer  for  corruptly  procuring  an  appointment  imder  Goyemment, 
he  may  be  indicted  for  a  conspiracy  along  with  those  who  are  to  procure 
the  appointment  and  to  receiye  the  money. 

This  was  an  indictment  against  the  defendants,  which  charged 
that  they  ''  unlawfully  and  corruptly  did  meet,  combine,  conspire, 
consult,  consent,  and  agree  among  themselves,  and  together  with 
divers  other  evil  disposed  persons  to  the  jurors  unknown,  on- 
lawfully  and  corruptly  to  procure  and  obtain,  receive,  *have,  and 


t  According  to  the  principle  of 
Gewge  y.  ClageU,  4  B.  B.  462  (7 
T.  B.  359),  if  the  agent  acts  imder  a 
dd  credere  commission,  and  directs 
policies  to  be  effected  as  for  himself, 
the  broker  would  be  entitled  to  re- 
tain the  policy  in  his  hands,  or  any 
money  received  from  the  imder- 
writers  upon  it,  for  the  general 
balance  as  between  him  and  the 
agent.  Where  the  agent  has  not  a 
del  credere  commission,  it  does  not 


seem  expressly  determined,  how  far 
he  can  give  the  insurance  broker  a 
general  lien,  by  concealing  his  prin- 
cipal; but  reasoning  from  analogy, 
it  may  be  concluded,  that  without 
some  special  authority,  the  agent 
cannot  convert  the  policy  into  a 
pledge  or  security  for  a  debt  due 
from  himself  to  a  third  person. 
Vide  Grove  v.  Duhoie,  1  T.  B.  112; 
Dauhgny  y.  Duvai,  o  T.  B.  604; 
Mackenzie  y.  £fco^,  6  Br.  P.  C.  280. 
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take,  to  wit,  to  the  use  of  them  the  said  F.  P.,  J.  K.,  and  S.  H.,         Rex 

mm 

and  of  certain  other  persons  to  the  jurors  likewise  unknown,  a      pollmak 
certain  large  sum  of  money,  to  wit,  the  simi  of  2,000Z.  as  a    ^^^  others, 
compensation  and  reward  for  an  appointment  to  be  made  by  the 
Lords  Commissioners  of  the  Treasury  of  our  Lord  the  King,  of 
some  person  to  a  certain  office  touching  and  concerning  his 
Majesty's  customs ;  to  wit,  the  office  of  a  coast  waiter  in  the  Port 
of  London,  through  the  corrupt  means  and  procurement  of  them 
the  said  F.  P.,  J.  K.,  and  S.  H.,  and  certain  other  persons  to . 
the  jurors  unknown ;   the  said  office  then  and  there  being  an 
office  of  public  trust,  touching  the  landing  and  shipping  coast- 
wise of  divers  goods,  liable  to  certain  duties  of  customs."    The 
indictment  then  went  on  to  state  various  overt  acts  in  further- 
ance of  the  conspiracy.    There  were  several  other  counts,  which 
all  laid  the  conspiracy  in  the  same  way. 

Espinasse  for  the  defendant  PoUman,  proposed  to  argue, 
that  the  indictment  was  bad  on  the  face  of  it,  as  it  was  not  a 
misdemeanor  at  common  law  to  sell  or  to  purchase  an  office  like 
that  of  coast  waiter ;  and  that  however  reprehensible  such  a 
practice  might  be,  it  could  only  be  made  an  indictable  offence  by 
Act  of  Parliament. 

Lord  Ellenborough  : 

If  that  be  a  question,  it  must  be  debated  on  a  motion  in  arrest 
of  judgment,  or  on  a  writ  of  error.    But  after  reading  the  case 
of  Rex  *v.   Vavghaii  in  Burrow,!  it  will  be  very  difficult  to      [  •231  ] 
argue  that  the  offence  charged  in  the  indictment  is  not  a  mis- 
demeanor. 

Grose,  J.  in  passing  sentence,  likewise  observed  that  there 
could  be  no  doubt  that  the  indictment  was  sufficient,  and  that 
the  offence  charged  was  clearly  a  misdemeanor  at  common  law.  I 

t  4  Burr.  2494,  in  which  a  criminal  J  Vid.  3  Inst.  147 ;  1  Hawk.  P.  C. 

information  was  granted  for  offering  c.  67 ;  Stockwell  v.  North  ^  Noy,  102 ; 

the  Duke  of  Grafton,  then  first  Lord  Moor,  781  ;  Jiex  y.  Beale,  1  East,  183 ; 

of  the  Treasury,  the  sum  of  5,000/.  Bex  y.  Southerton,  S  B.  B.  428   (G 

as  a  bribe  to  procure  the  reversion  East,  126) ;  Bex  v.  Philipps,  8  E.  K. 

of  the  office  of  Clerk  of  the  Supreme  511  (6  East,  464). 
Court  of  the  Island  of  Jamaica. 
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Bex  It  appeared  that  the  defendants  Pollman,  Keylock,  and  Harvey 

PoLLMAN  liad  entered  into  a  negociation  with  one  Hesse,  to  procure  him 
and  others,  ^j^^  oflBce  mentioned  in  the  indictment  for  the  sum  of  2,0O0Z. 
which  they  had  agreed  to  share  amongst  themselves  in  certain 
stipulated  proportions  ;  but  although  this  money  was  lodged  at 
the  banking  house  of  Sykes,  Snaith  &  Co.  in  which  the  defendant 
Watson  was  a  partner,  and  he  knew  it  was  to  be  paid  to 
Pollman  and  Keylock  upon  Hesse's  appointment,  there  was  no 
evidence  to  shew  that  he  knew  that  Sarah  Harvey  was  to  have  any 
part  of  it,  or  that  she  was  at  all  implicated  in  the  transaction. 

[  232  ]  Lord  Ellenbobough  threw  out  a  doubt  whether  as  to  Watson 

the  indictment  was  supported  by  the  evidence. 

The  Attomey-General  contended,  that  the  words  in  italicks, 
coming  under  a  videlicet,  might  be  entirely  rejected.  The  sense 
would  be  complete  without  them.  The  indictment  would  then 
run,  that  the  defendants  conspired  together  to  obtain  a  large 
sum  of  money  as  a  consideration  and  reward  for  an  appointment 
to  be  made  by  the  Lords  Commissioners  of  the  Treasury.  This 
was  the  corpus  delicti.  The  use  to  which  the  money  might  be 
appUed  was  wholly  immaterial.  The  o£fence  of  conspiring 
together  would  be  complete,  however  the  money  might  be 
disposed  of.  There  was  no  occasion  to  state  this,  and  the 
averment  might  be  treated  as  surplusage.  Suppose  the  manner 
in  which  the  money  was  to  be  disposed  of  had  been  unknown, 
would  it  have  been  impossible  to  convict  those  engaged  in  the 
conspiracy  ?  But  without  rejecting  the  words,  the  variance  was 
immaterial.  The  charge  in  the  indictment  had  been  substan- 
tially made  out  as  laid. 

Dallas  and  Walton^  of  counsel  for  Watson,  denied  that  the 
words  could  be  rejected  though  laid  under  a  videUcet,  as  they 
were  material,  and  they  were  not  repugnant  to  any  thing  that 
went  before.  The  appUcation  of  the  money  might  be  of  the  very 
essence  of  the  offence.  Suppose  it  had  been  obtained  for  the  use 
[  *233  ]  of  the  Lords  of  the  Treasury,  who  were  to  make  *the  appoint- 
ment :  Would  not  this  be  a  much  greater  crime  than  if  the 
money  had  been  obtained  for  the  benefit  of  a  pubUc  charity  ? — 
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But  if  the  words  were  rejected,  then  the  variance  was  more         Rex 
palpable.    In  that  case,  there  being  no  mention  of  any  persons     pollman 
to  whose  use  the  money  was  obtained,  the  necessary  presump-  others, 

tion  was,  that  it  was  obtained  to  the  use  of  the  defendants 
themselves.  The  evidence  shewed,  however,  that  Watson  was  to 
have  no  part  of  it,  and  that  he  was  utterly  ignorant  of  the 
manner  in  which  it  was  to  be  distributed. 

Lord  Ellbnborough  : 

There  can  be  no  doubt  that  the  indictment  might  have  been 
so  drawn  as  to  include  "Watson  in  the  conspiracy.  Even  if  the 
manner  in  which  the  money  was  to  be  applied  was  unknown, 
this  might  have  been  stated  on  the  face  of  the  indictment,  and 
then  no  evidence  of  its  application  would  have  been  required. 
The  question  is,  whether  the  conspiracy,  as  actually  laid,  be 
proved  by  the  evidence.  I  think,  that  as  to  Watson,  it  is  not. 
He  is  charged  with  conspiring  to  procure  this  appointment 
through  the  medium  of  Mrs.  Harvey,  of  whose  existence,  for 
aught  that  appears,  he  was  utterly  ignorant.  When  a  conspiracy 
is  charged,  it  must  be  charged  truly. 

Garrow  submitted  that  it  was  unnecessary  to  prove  that 
each  of  the  defendants  knew  how  the  money  was  to  be  disposed 
of,  and  that  it  was  enough  to  shew  that  the  destination  of  the 
money  was  as  stated  in  the  indictment — a  fact  of  which  all  those 
engaged  in  the  conspiracy  *must  be  taken  to  be  cognizant.  [  •234  ] 
Watson,  by  engaging  with  the  other  conspirators  to  gain  the 
same  end,  had  adopted  the  means  by  which  the  end  was  to  be 
accomplished. 

Lord  Ellbnborough  : 

You  must  prove  that  all  the  defendants  were  cognizant  of  the 

object  of  the  conspiracy,  and  the  mode  stated  in  the  indictment 

by  which  it  was  to  be  carried  into  efifect.    A  contrary  doctrine 

would  be  extremely  dangerous. — The  defendant   Watson  must 

be  acquitted. 

The  other  three  defendants  were  found  guiltyA 

t  Now,  by  stat.  49  Geo.  III.  c.  126,  or  bargain  for  the  sale  of,  •r  receive, 
0.  3,  it  is  declared  and  enacted,  that  have,  or  take,  any  money,  fee,  &c. 
if  any  person  or  persons  shall  sell,      directly  or  indirectly,  or  any  pro- 
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1,B.B. 


1801). 
July  15. 


[233] 


L  •236] 


r  •23:»,  II.  j 


PARMETER  v.  COUSINS. 

(2  Camp.  235—237.) 

Policy  at  and  from  the  island  of  St.  Michael's.  The  ship  aniTed 
there  in  a  very  disabled  state,  and  after  lying  at  anchor  aboye  twenty- 
four  hours  in  great  danger  from  a  storm,  was  blown  out  to  sea  and 
wrecked.  Held  that  the  policy  on  the  homeward  voyage  nerer  at- 
tached.t 

This  was  an  action  on  a  policy  of  insurance  on  ship  and 
freight,  valued  at  1,200/.,  at  and  from  St.  Michael's,  or  all  or  any 
of  the  Western  Islands,  to  England. 

The  ship  met  with  very  tempestuous  weather  on  her  outward 
voyage ;  and  when  she  arrived  at  St.  Michael's  she  was  so  leaky 
that  the  crew  were  obliged  to  work  at  the  pumps  spell  and  spell. 
She  was  then  quite  in  *an  unfit  state  to  take  in  a  cargo,  and 
there  being  no  harbour  in  the  island,  she  was  in  great  danger 


mise,  &c.  for  any  office,  commission, 
place,  or  employment  in  the  gift  of 
the  Crown,  or  for  any  deputation 
thereto,  or  for  any  part,  parcel,  or 
participation  of  the  profits  thereof, 
or  for  any  appointment  or  nomina- 
tion thereto,  or  resignation  thereof, 
or  for  the  consent  or  voice  of  any 
person  to  any  such  appointment, 
nomination,  or  resignation;  then 
and  in  every  such  case,  every  such 
person,  and  also  every  person  who 
shall  wilfully  and  knowingly  aid, 
abet,  or  assist  such  person  therein, 
shall  be  deemed  and  adjudged  guilty 
of  a  misdemeanor.  *By  sects.  4  &  5 
it  is  made  a  misdemeanor  to  receive 
or  take,  or  to  pay  or  give  any  money 
or  promise  for  the  soliciting  or  ob- 
taining of  offices ;  or  to  open  or  keep 
any  house  for  transacting  business 
relating  thereto ;  and  sect.  6  imposes 
a  penalty  of  50/.  upon  any  person 
who  shall  publish,  or  procure  or 
permit  to  be  published,  any  adver- 
tisement or  proposal  for  the  above 
purposes.  And  by  49  Qeo.  III.  c. 
118,  [Repealed  by  17  &  18  Vict.  c. 
102,  s.  1 :  and  see  46  ft  47  Yict  c 


51,  s.  66,]  any  person  pa3ring  or 
promising  any  money  or  reward  to 
procure  himself  to  be  returned  to 
serve  in  Parliament  shall,  if  not 
returned,  forfeit  1,000/. ;  if  returned, 
vacate  his  seat,  and  be  incapacitated 
to  serve  during  that  Parliaxnent  for 
the  same  place;  and  the  person  re- 
ceiving such  money  or  promise  shall 
forfeit  the  amount,  together  with 
500Z. :  and  if  any  person  give  or 
promise  any  office  upon  any  express 
contract  or  agreement  to  procoze  the 
return  of  any  person  to  serve  in 
Parliament,  the  person  returned  shall 
vacate  his  seat,  and  be  incapacitated 
as  before;  the  person  receiving  the 
office  shall  forfeit  it,  be  disabled  to 
hold  it,  and  incur  a  penalty  of  500/. ; 
and  any  person  holding  any  office 
under  his  Majesty,  who  shall  give  an 
office,  appointment,  or  place,  upon 
any  such  express  contract  or  agree- 
ment, shall  forfeit  the  sum  of  1,000/. 
+  Compare  BeU  v.  5e//,  p,  769, 
j>o$t  (2  Camp.  475)  ;  Haughton  v. 
Empire  Marine  Tnsur.  Co.  (1866) 
L.  R.  1  Ex.  206,  35  L.  J.  Ex.  117, 
15  L.  T.  80.— B.  C. 
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from  the  Btorm,  which  still  continued.    In  fact,  after  lying  at     Pabmbteb 
anchor  above  24  hours,  she  was  blown  out  to  sea^  and  was      cousins. 
wrecked. 

Park  for  the  plaintiff  contended,  that  the  underwriters  were 
clearly  answerable  for  a  loss  so  happening.  The  policy  being 
at  as  well  as  from,  attached  the  moment  the  ship  cast  anchor  at 
St.  Michael's ;  and  at  any  rate  she  had  lain  there  24  hours,  so 
that  the  outward  risk  had  completely  expired.  The  objection  of 
want  of  sea- worthiness  when  properly  considered  was  without 
any  foundation.  The  ship,  on  her  arrival  at  St.  Michael's,  was 
unfit  to  commence  the  homeward  voyage;  but  this  was 
unnecessary.  It  was  enough  if  she  was  fit  for  the  voyage,  when 
the  voyage  commenced.  One  state  of  sea-worthiness  was 
required  while  she  remained  at,  and  another  when  she  sailed 
from,  the  place.  This  distinction  had  been  settled  by  Lord 
K£NY0N,t  and  recognized  by  Lord  Ellenborough.!  If  it  were 
not  allowed,  the  policies  on  the  homeward  voyage  would  in 
almost  every  instance  be  vitiated ;  as  it  seldom  happens  that  a 
ship  on  her  arrival  at  the  outward  port  wants  no  repairs,  but  is 
in  a  condition  immediately  to  take  in  the  homeward  cargo.  If, 
in  this  case,  the  policy  on  the  outward  voyage  had  expired,  and 
the  policy  on  the  homeward  voyage  had  *not  attached,  how  was  [  •sa:  ] 
the  ship-owner  to  secure  himself  an  indemnity  during  the  whole 
course  of  the  adventure  ? 

Lord  Ellenborough  : 

What  we  have  to  consider  here  is,  whether  the  underwriters 
on  this  ship,  at  and  from  St.  Michael's  to  England,  be  liable  for 
a  loss  happening  in  the  manner  that  has  been  described  ?  And 
I  am  clearly  of  opinion,  that  they  are  not.  To  be  sure,  while 
the  ship  remains  at  the  place,  a  state  of  repair  and  equipment 
may  be  sufficient,  which  would  constitute  unseaworthiness  after 
the  commencement  of  the  voyage.  But  while  in  port,  she  must 
be  in  such  a  condition  as  to  enable  her  to  lie  in  reasonable 

t  Forbes  v.  Wil$<m,  Park,  299,  n. ;  t  Hihbert   y.   MaHin,  Sitt.  after 

Marsh,   155 ;   Smith  y.  Surridge,  6      M.  T.  1808 ;  1  Camp.  538. 
E.  B.  837  (4  Esp.  25). 
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Pabmeteb 
r. 

C0UBIN& 


security  till  she  is  properly  repaired  and  equipped  for  the  voyage. 

She  must  have  once  been  at  the  place  in  good  safety.    If  she 

arrives  at  the  outward  port  so  shattered  as  to  be  a  mere  wreck, 

a  policy  on  the  homeward  voyage  never  attaches.     Such  is  the 

present  case.    I  do  not  remember   any  one  Uke  it ;    but   the 

principles  on  which  it  must   be  decided    are  perfectly    well 

established. 

Plaintiff  nonsmtedA 


1809. 
J9tly  19. 

[240] 


[  •238, «.  ] 


ZAGURY  V.  FURNELL  and  Another. 

(2  Camp.  240—242.) 

Goods  sold  remain  at  the  risk  of  the  seller  while  anything  is  to  be 
done  to  them  by  him  to  ascertain  the  amount  of  the  price.  Therefore 
where  289  bales  of  skins  (stated  in  the  contract  to  contain  five  dozen  in 
each  bale)  were  sold  at  51s,  6d,  a  dozen ;  and  it  was  the  duty  of  the 
seller  to  count  over  the  skins  to  see  how  many  each  bale  actually  con- 
tained ;  but  before  any  enumeration  took  place,  the  whole  were  con- 
sumed by  fire.  Held,  that  an  action  could  not  be  maintained  against 
the  purchaser  for  the  yalue  of  the  skins,  and  that  the  loss  fell  entirely 
upon  the  seller. 

Special  assumpsit  for  not  accepting  bills  of  exchange  for  the 
price  of  certain  goat  skins  sold  by  the  plaintiff  to  the  defendants, 
to  be  paid  for  in  this  manner  ;  together  \?ith  coonts  for  goods 
bargained  and  sold,  and  goods  sold  and  delivered. 


t  In  Motteux  v.  The  London 
Assurance  Co.^  I  Atk.  548,  Lord 
Chancellor  Hardwicke  says,  that  a 
case  came  before  him  "^when  Chief 
Justice  at  Guildhall,  in  which  it  was 
debated,  *'  whether  the  words  *  at  and 
from  bengal  to  England,'  meant  the 
first  arriyal  of  the  ship  at  Bengal? 
And  it  was  agreed  the  words  first  ar- 
riyal were  implied  and  always  under- 
stood in  policies.'*  I  do  not  find  any- 
thing more  in  the  books  concerning 
the  time  at  which  the  policy  on  ship, 
at  and  from  a  foreign  port,  attaches ; 
and  there  seems  no  doubt  that  the 
rule  laid  down  by  Lord  IIasdwicke, 
qualified  by  the  case  of  Parmeter  t. 
Cou^ifUi  is  to  be  considered  as  estab- 


lished law  upon  the  subject.  But 
perhaps  it  might  have  been  better  to 
have  held,  that  the  policy  on  the 
homeward  yoyage  commences  at  the 
time  when  that  on  the  outward  yoy- 
age expires.  Suppose  a  ship  to 
arriye  safe  at  the  outward  i>ort,  and 
to  bo  wrecked  or  capttired  before 
she  has  been  moored  twenty-four 
hours  in  good  safety,  the  as&nired 
being  more  than  ordinarily  protected 
during  this  period,  may  make  their 
election  between  the  underwriters  on 
the  outward  or  on  the  homeward 
yoyage,  and  some  confusion,  if  not 
injustice,  may  arise  in  finally  adjust- 
ing the  loss. 
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The  bought  note  was  in  the  following  form  :  zaguky 

V. 

"Bought  of  Mr.  S.  Zagury  of  Great  Prescott  Street,  289  bales  ^irf^lnothcr. 
of    goat  skins  from    Mogadore,    per    Commerce,    Capt.    John 
Horswell,  containing  five  dozen  in  each  bale  at  the  rate  of 
57«.  ad.  per  dozen,  to  be  taken  as  they  now  lay  with  all  faults, 
paid  for  by  good  bills  at  5  months. 

"  London,  27th  April,  1809. 

"  14  days  prompt.*' 

It  appeared  that  by  the  usage  of  trade  it  is  the  duty  of  the  [  24i  ] 
seller  of  goat  skins  by  bales  in  this  manner,  to  count  them 
over,  that  it  may  be  seen  whether  each  bale  contains  the  number 
specified  in  the  contract,  and  that  on  the  14th  of  May,  before  any 
of  the  skins  in  question  had  been  counted  over,  the  whole  were 
destroyed  by  fire  at  the  wharf  where  they  lay  at  the  time  of  the 
sale. 

The  Attorney-General  for  the  defendant  contended,  on  the 
authority  of  Hanson  v.  Meyer,  6  East,  614,  t  and  Hinde  v. 
IVhitekouse,  7  East,  558, 1  that  the  action  could  not  be  main- 
tained. Something  remained  to  be  done  by  the  vendor  to 
ascertain  the  amount  of  the  price.  Till  the  enumeration  took 
place,  it  was  impossible  to  say  for  what  sum  the  bills  should  be 
drawn.  The  plaintiff  had  not  shewn,  and  could  not  shew,  that 
he  had  a  right  to  draw  the  bills  which  the  defendant  refused  to 
accept.  Till  the  skins  were  counted,  therefore,  they  remained 
at  the  risk  of  the  seller,  and  he  must  submit  to  the  loss. 

Garrow,  contra,  argued  that  the  loss  must  fall  upon  the 
person  whose  property  the  goods  were ;  and  there  could  be  ho 
doubt  that  from  the  moment  the  contract  was  signed,  the  property 
of  the  goods  vested  in  the  purchaser.  As  to  the  number  of  the 
skins,  probable  evidence  must  be  sufficient  in  this  as  in  other 
cases.  It  would  be  for  the  jury  to  say,  whether  they  believed 
that  there  were  five  dozen,  or  what  smaller  number,  in  each 
bale. 

t  8  R.  R.  572.  t  8  R.  R.  C7C. 

B.B. — ^VOL,  XI.  Z  Z 
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FURXELL 

and  Another, 
r  242  ] 


Lord  Ellenbobouoh  was  of  opinion,  that  as  the  enumeration 
of  the  skins  was  necessary  to  ascertain  the  price,  this  was  an  act 
for  the  benefit  of  the  seller ;  and  as  the  act  remained  to  be  done 
by  him  when  the  fire  happened,  there  was  not  a  complete 
transfer  to  the  purchaser,  and  the  skins  continued  at  the  seller^s 
risk.  The  number  of  skins  actually  contained  in  the  289  bales 
l^eing  uncertain,  the  plaintiff  had  failed  to  shew  that  he  was 
authorised  by  the  terms  of  the  contract  to  draw  the  bills  which 
the  defendants  had  refused  to  accept. 

Plaintiff  nonsuited  A 


1801>. 
Jtilff  20. 

[  243  ] 


HAEMAN  AND  Others,   Assignees  of  DUDLEY,    a 
Bankrupt,   v.  ANDEESON  and  Others. 

(2  Camp.  243—246.) 

When  the  purchaser  of  goods  has  lodged  an  order  to  deliyer  them 
with  the  wharfinger  in  whose  warehouse  they  lie,  and  the  latter  has 
transferred  them  in  his  books  into  the  name  of  the  purchaser,  the 
vendor^s  right  of  lien  is  gone,  and  the  wharfinger  is  bound  to  hold  them 
as  the  agent  of  the  purchaser. 

Et  per  Curiam  in  Banco,  The  same  effect  is  produced,  by  the 
deliTery-note  being  lodged  with  the  wharfinger,  without  a  transfer  in 
his  books. 

Trover  for  600  casks  of  butter. 

The  bankrupt,  an  Irish  provision  merchant,  in  December, 
1807,  bought  the  goods  in  question,  which  were  then  lying  in 
the  warehouses  of  the  defendants,  who  are  wharfingers  in  the 
Borough.  Along  with  the  invoice  the  bankrupt  received  from 
the  sellers  an  order  to  deliver  the  goods,  which  he  lodged  with 
the  defendants.  The  defendants  thereupon  transferred  the 
goods  in  their  books  to  his  name,  and  actually  debited  him  with 
warehouse  rent.     Immediately  after  the  goods  had  been   so 


t  The  plaintiff  afterwards  brought 
an  action  on  the  same  contract  in 
the  Court  of  C.  P.  which  was  tried 
at  the  sittings  after  last  Hilary 
Term.  Sir  J.  Mansfield,  Ch.  J. 
likewise  directed  a  nonsuit,  being  of 
opinion  that  it  was  necessary  to  shew 
the  number  of  the  skins ;  and  that, 


without  this  evidence,  the  plaintiff 
could  not  recover  on  the  general 
counts  for  goods  bargained  and  sold, 
any  more  than  on  the  special  counts 
for  not  accepting  the  bills  of  ex- 
change. Vide  Buggy,  Mineit,  10 H.  B. 
475  (11  East,  210) ;  Fhilh'more  v. 
Barry,  10  R.  R.  742  (1  Camp.  613). 
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transferred,  he  became  insolvent,  and  the  sellers  gave  the  defen- 
dants notice  to  hold  the  goods  on  their  account.  A  commission 
of  bankrupt  being  sued  out  against  Dudley,  the  plaintiffs  as  his 
assignees  demanded  the  goods  of  the  defendants,  but  they 
delivered  the  whole  of  them  back  to  the  sellers. 


Habman 

and  Others 
r. 

ANDEB80N 

and  Others. 


The  Attorney-General  for  the  defendants  argued,  that  they 
were  justified  in  doing  so,  on  the  ground  that  the  sellers'  right 
to  stop  in  transitu^  subsisted  at  the  time  of  Dudley's  insolvency. 


+  There  was  obviously  no  question 
of  imnsitus;  though  the  expression 
was  perhaps,  at  Nisi  Prius  sufficient 
to  suggest  the  question  whether 
there  was  such  a  delivery  as  to  put 
an  end  to  the  vendor's  rights.  The 
criterion  of  complete  delivery  was 
clearly  satisfied  with  regard  to  the 
bulk  of  the  goods ;  and  as  to  that  it 
would  not  have  been  necessary  to 
retain  this  report. 

Hut  Lord  Ellenbobouqh's  deci- 
sion (concurred  in  by  the  rest  of  the 
Court)  on  the  latter  branch  of  the 
case — that  after  the  note  was  deli- 
vered to  the  wharfingers  they  were 
bound  to  hold  the  goods  on  account 
of  the  purchaser — is  perhaps  the  only 
distinct  authority  for  the  proposition 
that  the  intimation  or  request  to  the 
warehouseman  by  the  holder  of  the 
order  is  the  criterion  to  put  an  end 
to  the  vendor's  rights.  The  nearest 
to  it  is  Lucas  v.  Dorrien,  in  the  Com- 
mon Pleas  (1817)  7  Taunt.  278,  where 
the  lodgment  with  a  Dock  Company 
of  warrants  or  dock-cheques  by  the 
pledgee,  whose  title  was  accordingly 
recognised  by  the  Company,  but 
without  a  transfer  being  made  in 
their  books,  was  held  as  against  the 
assignee  in  bankruptcy  of  the  pledgor, 
to  be  a  complete  delivery  divesting 
him  of  the  property  and  possession. 
There  is  in  this  decision  of  Lord 
Ellenbobouoh  nothing  inconsistent 
with  the  dedysion  of  the  House  of 
Tiords  in  McEwan  v.  Smith  (1849) 


2  H.  L.  C.  309,  which  shews  that  the 
mere  holding  by  the  vendee  of  a 
delivery  order  not  acted  on  by  any 
communication  by  him  to  the  ware- 
houseman does  not  divest  the  ven- 
dor's rights  in  case  of  the  vendee's 
insolvency.     Neither   is    it   incon- 
sistent with  the  decisions  that  the 
attornment  by  the  warehouseman  to 
the  purchaser  is  necessary  to  consti- 
tute ''actual   receipt"  within    the 
Statute  of  Frauds.     Bentall  v.  Burn 
(1824)  3  B.  &  0.  423 ;  Farina  v.  Hmne 
(1846)  16  M.  &  W.  119,  16  L.  J.  Ex. 
73.    In  the  judgment  of  the  former 
of  these  cases  (3  B.  &  C.  426)  the 
distinction  is  pointed  out  between  the 
attornment  by  the  Dock  Co.  which 
would  have    constituted  actual  ro< 
oeipt,    and  the   requisition    by  the 
holder  of  the  warrant,  on  which  the 
Dock  Co.  would  have  become  bound 
to  deliver  to  him.    The  decision  of 
Jessel,  M.  B.  in  The  Imperial  Bank 
V.  L.    <fc    SU   Katharine    Docks    Co, 
(1877)  5  Ch.  D.  190,  46  L.  J.  Ch. 
335,  36  L.  T.  233,  is  more  difficult 
to  reconcile  with  the  decision  of  the 
Court  on  the  second  branch  of  Har- 
man  v.  Anderson,    I  do  not  find  that 
Harman  v.  Anderson  was  cited  before 
the  Master  of  the  Bolls.  The  Imperial 
Bank  were  pledgees  and  not  vendees 
and  there  are  special  facts  relating  to 
the  course  of  business  of  the  several 
offices  of  the  Dock  Co.  and  other- 
wise, which  make  the  ratio  decidendi 
of  the  Master  of  the  Bolls'  judgment 

z  z  2 
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Habkak 
and  Others 

r. 
Andebbok 
and  Others. 

[  •2-14  ] 


[  ♦245  ] 


The  goods  remaining  with  the  wharfingers  could  not  be  con- 
sidered as  delivered  to  him,  and  he  had  never  exercised  any  act 
of  ownership  over  them.  The  wharfingers  were  not  his  *agent8, 
but  the  agents  of  the  sellers.  No  such  effect  as  determining  the 
right  to  stop  tn  transitu  could  be  ascribed  to  the  transfer  in  the 
wharfingers  books,  without  entirely  altering  the  law  upon  this 
subject ;  as  it  almost  invariably  happens  that  goods  sent  by  a 
carrier  are  booked  in  the  name  of  the  consignee,  and  goods  are 
made  deliverable  to  the  purchaser  in  almost  every  bill  of  lading. 

Best,  Serjt.,  relied  upon  the  case  of  Hurry  v.  Mangles,^ 
1  Gampb.  452,  in  which  it  was  held,  that  if  goods  when  sold 
remain  in  the  warehouse  of  the  vendor,  and  he  receives  ware- 
house rent  for  them,  this  amounts  to  a  delivery  of  the  goods 
to  the  purchaser,  so  as  to  put  an  end  to  the  vendor's  right  of 
stopping  them  in  transitu.  Here,  rent  had  been  charged  by  the 
defendants  to  Dudley  from  the  time  they  transferred  the  goods 
into  his  name.  There  is  a  clear  difference  between  the  case  of  a 
carrier,  and  that  of  a  warehouseman  or  wharfinger  like  the 
defendants.  While  the  goods  are  in  the  hands  of  the  carria*, 
they  are  still  in  transitu ;  but  when  they  come  to  the  warehouse- 
man or  wharfinger  who  finally  holds  them  for  the  real  owner, 
they  have  reached  their  destination,  and  the  transit  is  at  an  end. 

Lord  Ellenbobough  : 

The  goods  having  been  transferred  into  the  name  of  the  pur- 
chaser, it  would  shake  the  best  established  principles,  still  to 
allow  a  stoppage  in  transitu.  From  that  moment  the  defendants 
*became  trustees  for  the  purchaser,  and  there  was  an  executed 
delivery  as  much  as  if  the  goods  had  been  delivered  into  his  own 
hands.    The  payment  of  rent  in  these  cases  is  a  circumstance  to 


difRcult  to  gather.  But  if  the  exact 
point  should  arise,  which  was  decided 
by  the  Court  on  the  second  branch 
of  Harman  v.  Anderson,  the  question 
would  have  to  be  considered  whether 
its  authority  is  in  any  way  shaken 
by  the  decision  of  Jessel,  M.  R.  or 
by  the  general  tenour  of  later  cases. 
The  importance  of  the  question  is 


however  now  much  narrowed  by  the 
provisions  of  the  Factors  Act,  1889, 
s.  10  (substantially  the  same  as  s.  o 
of  the  Act  of  1877  now  repealed], 
which  divests  the  vendor's  lien  on 
the  transfer  of  the  delivery  order  to 
a  sub-purchaser. — B.  C. 
t  10  E.  R.  727. 
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shew  on  whose  account  the  goods  are  held ;  but  it  is  immaterial 
here,  the  transfer  in  the  books  being  of  itself  decisive.  I  am 
clearly  of  opinion  that  the  assignees  are  entitled  to  recover. 

Verdict  for  the  plaintiffs. 

In  the  ensuing  term,  the  Attorney-General  expressed  his 
acquiescence  in  the  direction  of  the  Judge  at  Nisi  Prius ;  but 
moved  to  reduce  the  damages,  on  an  affidavit,  stating,  that  as  to 
one  parcel  of  the  butters,  no  transfer  had  been  made  in  the 
defendants'  books  to  the  bankrupt  before  the  bankruptcy.  In 
respect  to  this  parcel,  the  facts  were,  that  Dudley  having 
received  the  delivery  note  from  the  vendor,  sent  it  to  [the  defen- 
dants, who  neither  made  any  transfer  in  their  books  to  the  pur- 
chaser's name,  nor  did  anything  to  testify  that  they  held  the 
goods  on  his  account.] 

Lord  Ellenborough  : 

After  the  note  was  delivered  to  the  wharfingers,  they  were 
bound  to  hold  the  goods  on  account  of  the  purchaser.  The 
delivery  *note  was  sufficient,  without  any  actual  transfer  being 
made  in  their  books.  From  thenceforth,  they  became  the 
agents  of  Dudley,  the  bankrupt.  They  themselves  might  have  a 
lien  on  the  goods,  and  be  justified  in  detaining  them  till  that  was 
satisfied ;  but  as  between  vendor  and  vendee,  the  delivery  was 
complete,  and  the  right  to  stop  in  transitu  was  gone. 

The  other  Judges  concurred,  and 


Habmak 

and  Others 

V, 

Anderson 
and  Others. 


[  *246  ] 


A  rule  to  shexv  cause  teas  refused. 
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BOULCOTT.  V  WINMILL. 

(2  Camp.  261—265.) 

The  note  of  the  reporter  (since  Lord)  Campbell  to  this  case 
(2  Camp.  264,  n.)  has  been  cited  as  an  authority,  in  the  Court  of 
Appeal,  by  Lord  Eshee,  M.  R.  in  his  judgment  in  Ramsey  v. 
Cniddas,  '98,  1  Q.  B.  228,  C.  A.,  at  p.  232,  62  L.  J.  Q.  B.  269, 
271.  The  note,  so  far  as  relates  to  the  point  there  in  question,  is 
as  follows  : — **  It  was  formerly  doubted  how  far  a  custom  for  the 
lord  to  make  grants  of  the  waste  with  the  assent  of  the  homage, 
was  good,  where  a  sufficiency  of  common  is  not  left ;  but  it  is 
now  settled  that  the  practice  of  making  such  grants  is  evidence 
of  a  right  to  do  so  reserved  by  the  lord  when  he  granted  a  right 
of  common  over  the  waste,  and  that  therefore  the  former  right  is 
paramount  to  the  latter.    Folkard  v.  Hemmett,  5  T.  B.  417,  n.'* 

In  Ranisey  v.  Cruddas  (supra  dt.)  the  grant  of  the  waste  in 
question  was  made  in  April,  1887,  before  the  passing  of  the 
Copyhold  Act,  1887  (50  &  51  Vict.  c.  78),  which  enacts  by  s.  6, 
as  follows : — "  After  the  passing  of  this  Act  it  shall  not  be  lawful 
for  the  lord  of  any  manor  to  make  grants  of  land  not  pre- 
viously of  copyhold  tenure  to  any  person  to  hold  by  copy  of  court 
roll,  or  by  any  tenure  of  a  customary  nature,  without  the  previous 
consent  of  the  Land  Commissioners,  who  in  giving  or  with- 
holding their  consent  shall  have  regard  to  the  same  considera- 
tions as  are  to  be  taken  into  account  by  them  on  giving  or  with- 
holding their  consent  to  any  inclosure  of  common  lands.*'  As 
the  custom  relied  on  in  this  class  of  cases  has  been  a  custom 
to  grant  portions  of  the  waste  to  be  held  on  copyhold  tenure,  the 
statute  seems  virtually  to  abolish  the  custom  for  the  future ;  so 
that  the  question  of  the  vaUdity  of  such  a  custom  can  rarely  (if 
ever)  again  come  before  the  courts. 

As  to  the  authority  of  the  case  of  Bovdcott  v.  Winmill  itself,  it 
was  observed  by  the  late  Master  of  the  Bolls,  in  the  Eppin<; 
Forest  case,  Commissioners  of  Seicers  v.  Glasse  (1874),  19  Eq.  184, 
at  p.  143,  44  L.  J.  Ch.  129,  at  p.  182,  that  it  appears  to  have 
been  a  collusive  action.  The  late  Mr.  Joshua  Williams  (Bights 
of  Common,  14th  ed.  p.  132)  considered  Boulcott  v.  Winmill  to 
have  been  overruled  by  the  late  Master  of  the  Bolls  in  the 
Epping  Forest  case. — B.  C. 
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K.  B.  (AT  NISI  PRIUS)  MICHAELMAS  TERM. 


18011. 
iVor.  30. 


DOE  V.   ROE. 

(2  Camp.  280—281.)  

When  there  are  seyerol  couni^el  on  the  same  side,  and  a  junior  has        [  280  ] 
begun  to  examine  a  witness,  the  leader  may  interpose,  take  the  witness 
into  his  own  hands,  and  finish  the  examination.    But  after  one  counsel 
has  brought  his  examination  to  a  close,  a  question  cannot  regularly  be 
put  to  the  witness  by  another  coimsel  on  the  same  side. 

In  this  case  a  question  arose  of  considerable  consequence  to 
the  bar. 

There  were  two  counsel  for  the  plaintiff.  The  junior  having 
called  a  witness  who  seemed  disposed  to  shuffle  and  prevaricate, 
the  leader  interposed,  and  was  proceeding  to  examine  him. 

The  counsel  on  the  opposite  side  contended  that  this  was 
irregular.     *     *     * 

Lord  Ellenborough  :  [  28i  J 

Convenience  certainly  requires  that  the  examination  of  a 
witness  should  be  carried  on  entirely  by  the  gentleman  who 
begins  it ;  and  several  counsel  clearly  cannot  be  permitted  to  put 
questions  to  the  same  witness,  one  after  another,  in  the  manner 
apprehended.  But  I  think  the  leading  counsel  has  a  right,  in 
his  discretion,  to  interpose,  and  to  take  the  examination  into  his 
own  hands.  Very  unpleasant  consequences  might  follow  if  this 
were  not  allowed.  If  a  gentleman,  it  being  his  first  appearance 
in  a  court  of  justice,  should  be  much  embarrassed  in  the  course 
of  examining  a  witness,  it  would  be  hard  if  it  were  in  the  power 
of  the  opposite  party  to  prevent  his  leader  from  stepping  in  to 
his  relief.  And  other  occasions  may  be  imagined  when  it  may 
be  very  important  that  the  gentleman  who  conducts  the  cause 
should  have  the  privilege  of  putting  questions  to  a  witness 
originally  called  by  a  co-ad jutor.  In  the  present  state  of  the 
bar,  there  is  no  danger  of  this  privilege  being  abused.! 

t  It  would  be  curious  to  trace  the  we  look  back  200  years,  we  find  all 
steps  by  which  the  present  mode  of  the  counsel  on  both  sides  address- 
conducting  trials  at  Nisi  Prius,  so  ing  the  jury  in  turn,  and  the  rules 
well  calculated  for  regularity,  expe-  of  evidence  entirely  disregarded  or 
dition,  and  the  elucidation  of  truth,  unknown, 
has  been  gradually  established.    If 
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1809.  WATSON  V.  PEAES.t 

^^'  (2  Camp.  294—296.) 

r  294  1  ^  patent,  dated  lOth  May,  contained  a  proviso  that  a  specification 

should  be  inrolled  within  one  calendar  month  next  and  immediately 
after  the  date  thereof.  Ite  specification  was  inrolled  on  the  10th  of 
June  following.  Held  that  the  month  did  not  begin  to  nm  till  the  day 
after  the  date  of  the  patent,  and  that  the  specification  was  in  time. 

This  was  an  action  on  the  case  for  the  mfringement  of  a  patent. 

The  patent  bore  date  10th  May,  1808,  and  contained  the  usual 

proviso,  that  a  specification  should  be  inrolled  "within  one 

[  •295  ]       calendar  month  next  and  immediately  *after  the  date  thereof." 

The  specification  was  not  inrolled  till  the  10th  of  June  following. 

Park  for  the  defendant  insisted  that  the  patent  was  void. 


Selwyn,  contra^  reUed  upon  Thomas  v.  PopJutm,  M.  4  Eliz- 
Dyer,  218  b.  Moore,  40  S.  C.  The  question  arose  there  upon 
the  Statute  of  Inrolments,  27  Hen.  VIII.  c.  16,  which  enacts  "  that 
the  inrolment  shall  be  made  within  six  months  next  after  the 
date  of  the  deed."  The  indenture  in  issue  bore  date,  9th 
October,  1557 ;  it  was  inrolled  in  Chancery  on  the  21st  of 
March,  1558,  which  was  the  last  day  of  the  six  months,  reckon- 
ing 28  days  to  each  month,  and  making  the  day  of  the  date  ex- 
clusive. The  Court  held,  that  the  indenture  was  well  inrolled, 
and  that  the  words  *'  next  after  the  date  of  the  deed  "  were  ex- 
clusive of  the  day  of  the  date. 

Park,  in  reply,  [urged,  that  the  grant  here  being  by  the 
King,  was  hable  to  a  different  rule  of  construction.] 

f  206  ]      Lord  Ellenborough  : 

It  used  to  be  held  that ''  from  the  date,"  includes  the  day,  and 
*^  from  the  day  of  the  date,"  excludes  it.    But  since  the  case  of 

t  Cited  by  TCktj.y,  C.  B.  and  ap-  under  a  fire  policy.  Iboocs  y.  Boyal 
plied  to  construe  the  word  **  until,"  Ins,  Co,  (1870)  L.  B.  5  Ex.  296,  300, 
describing  the  period  of  protection      39  L.  J.  Ex.  189, 22  L.  T.  681.— £.0. 
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Pugh  V.  The  Duke  of  Leeds, \  these  formal  distinctions  have  been      Watson 

Aft 

done  away ;  and  the  rule  of  good  sense  has  been  established,       pbabs. 

that  such  words  shall  be  construed  according  to  the  meaning  of 

the  parties  who  use  them.    The  case  cited  upon  the  Statute  of 

Inrolments  I  think  is  expressly  in  point.     That  shews  that  the 

day  on  which  the  patent  bears  date  is  not  to  be  reckoned.    The 

month  therefore  only  began  on  the  11th  of  May,  and  included 

the  10th  of   June,  the  day  on  which  the  specification  was 

inrolled. 

The  defendant  aftei'ivards  had  a  verdict  on  the  vierits. 


GUIDON  V.  MARY  ROBSON.  isod. 

(2  Camp.  302—305.)  Dec^i. 

A  merchant  carrying  on  trade  on  his  own  separate  account,  introduces        [  302  ] 
into  his  firm  the  name  of  a  clerk  who  has  no  participation  in  profits  or 
loss,  but  continues  to  receive  a  fixed  salary.    Held  that  in  an  action  on 
a  bill  of  exchange  payable  to  the  order  of  this  firm,  the  derk  must  be 
joined  as  a  plaintiff. 

Action  by  the  drawer  and  payee  of  a  bill  of  exchange  against 
the  acceptor. 

The  declaration  stated  that  the  plaintiff  drew  the  bill  by  the 
name,  style,  and  firm  of  Guidon  and  Hughes. 

It  appeared  that  the  plaintiff  traded  under  the  firm  of  Guidon       [  303  ] 
and  Hughes,  mentioned  in  the  bill ;  that  he  has  no  partner  who 
participates  in  the  profits  of  his  business ;  but  that  he  has  a 
clerk  of  the  name  of  Hughes,  at  a  fixed  salary,  who  is  held  out 
to  the  world  as  his  partner,  and  is  generally  considered  as  such. 

The  Attomey-Oeneral  contended  that  Hughes  ought  to  have 
been  joined  as  a  partner  in  this  action.  The  defendant  con- 
tracted, not  with  the  plaintiff  singly,  but  jointly  with  him  and 
Hughes.  She  came  prepared  to  shew  that  she  never  accepted 
any  bill  drawn  individually  by  Guidon.  She  might  have  a  good 
defence  to  an  action  on  a  bill  drawn  by  the  partnership  ;  but  she 
had  no  reason  to  imagine  that  the  bill  declared  upon  was  of  that 

t  Cowp.  714.  to  be   included   in    the  reckoning. 

But   where    the    computation    of  Castle  t.  Burditt,  3  T.  B.  623 ;  QlaS' 

time  is  to  be  made  from  an  act  done,  sington  t.  Eatvlins,  3  East,  407. 
the  day  on  which  the  act  is  done  is 
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GuiDON  description.  Suppose  she  had  a  debt  due  to  her  from  the  firm, 
RoBBOK.  ^^^  could  she  set  it  off  in  this  action  ?  Payment  to  Hughes 
would  clearly  have  been  a  good  satisfaction  of  the  bill ;  and  a 
release  from  him  would  have  extinguished  the  debt.  He  was 
liable  to  Guidon's  creditors ;  and  as  to  all  those  who  dealt  with 
Guidon,  he  was  a  contracting  party  as  much  as  if  there  had  been 
an  equal  participation  of  profit  and  loss  between  the  two. 

Parky  contra,  insisted  that  the  case  stood  exactly  the  same 
as  if  there  had  been  no  such  person  as  Hughes  in  rerum  natura. 
The  names  in  a  firm  are  quite  immaterial.  Firms  sometimes 
continue  unchanged  for  generations^  and  when  the  names  of  the 
real  partners  no  longer  correspond  with  any  of  those  ostensibly 
[  *30i  ]  used.  Persons  who  deal  with  the  firm,  therefore,  *contract  only 
with  those  really  composing  the  partnership.  It  is  very  common 
for  men,  trading  by  themselves  to  add  **  &  Go."  to  their  names, 
and  if  instead,  they  added  the  name  of  another  person  who  had 
no  share  in  the  business,  the  legal  effect  must  be  the  same.  The 
plaintiff  alone  had  the  beneficial  interest  in  the  bill,  and  he  had, 
therefore,  a  right  to  sue  upon  it  by  himself.  The  defendant  was 
not  injured.  The  declaration  gave  her  full  notice  of  the  bill  on 
which  the  action  was  brought,  and  if  she  had  a  set  off,  she  might 
give  it  in  evidence. 

Lord  Ellenborough  : 

There  being  such  a  i)erson  as  Hughes,  I  am  clearly  of  opinion 

that  he  ought  to  have  been  joined  as  a  partner.    He  is  to  be 

considered  in  all  respects  a  partner  as  between  himself  and  the 

rest  of  the  world.     Persons  in  trade  had  better  be  very  cautious 

how  they  add  a  fictitious  name  to  their  firm,  for  the  purpose  of 

gaining  credit.     But  where  the  name  of  a  real  person  is  inserted, 

with  his  own  consent,  it  matters  not  what  agreement  there  may 

be  between  him  and  those  who  share  the  profit  and  loss.     They 

are  equally  responsible,  and  the  contract  of  one  is  the  contract  of 

all.     In  this  case,  the  declaration  states  that  the  defendant 

promised  to  pay  the  money  specified  in  the  bill  to  the  plaintiff 

only,  whereas  she  promised  to  pay  it  to  the  plaintiff  jointly  with 

another  person.     The  variance  is  fatal. 

Plaintiff  nonsuited. 
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SIFFKIN  V.  WALKER  and  ROWLESTONE.  im, 

(2  Camp.  308—309. )  ^^  ^' 

If  a  promissory  note  appears  on  the  face  of  it  to  be  the  separate  note        j-  39^  j 
of  A.  only,  it  cannot  bo  declared  on  as  the  joint  note  of  A.  and  B.  though 
given  to  secure  a  debt  for  which  A.  and  B.  were  jointly  liable. f 

Action  on  a  promissory  note  in  the  following  form : 

"  Two  months  after  date  I  promise  to  pay  J.  Siflfkin  or  order 

8002.  for  value  received. 

"  Thos.  Walkbr." 

The  declaration  stated  that  the  defendants  made  their  certain 
promissory  note,  which  was  signed  by  Walker  for  himself  and 
Bowlestone,  whereby  they  promised  to  pay,  &c. 

Parky  in  opening  the  case,   undertook  to  shew  that  the 
defendants  were  jointly  indebted  to  the  plaintiff  on  a  charter- 
party  of  afireightment,  to  the  amount  of  *800Z.  and  that  the  note      [  •sou  ] 
declared  upon  was  given  by  Walker  in  satisfaction  of  this  debt. 

(Lord  Ellbnborough  :  I  think  your  remedy  was  either 
jointly  against  both  defendants  on  the  charter-party,  or  sepa- 
rately against  Walker  on  the  promissory  note.  How  can  I  say 
that  a  note  made  and  signed  by  one  in  his  own  name  is  the  note 
of  him  and  another  person  neither  mentioned  nor  referred  to  ?) 

Park  contended  that  the  note  was  set  out  in  the  declaration 
according  to  its  import  and  legal  effect ;  that  Walker  had  autho- 
rity to  bind  Bowlestone  for  this  debt,  and  that  the  presumption 
of  law  was  that  he  had  done  so,  although  Bowlestone's  name  was 
not  introduced.  It  was  universally  acknowledged  that  any 
number  of  partners  might  be  bound  by  a  note  drawn  in  the  part- 
nership firm ;  and  the  legal  consequence  must  be  the  same  if  a 
note  be  given  for  a  partnership  debt,  whether  the  phrase  "  & 
Co."  be  employed  or  not. 

t  Compare  Lord  Oalway  y.  Matthew,  10  B.  B.  289  (1  Camp.  403,  10  East, 
204).— B.  C. 
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[b.b. 


SiPFKiir 

Walker 

antl 
Bowles- 

TONE. 


LoBD  Ellenbobouoh  : 

The  import  and  legal  effect  of  a  written  instrument  must  be 
gathered  from  the  terms  in  which  it  is  expressed,  and  I  mast 
treat  this  note  as  a  separate  security  for  a  joint  debt. 

Plaintiff  nonsuited. 


IfiOO. 
2>rr.  Hi. 

[315  1 


r  310 1 


BOWMAN  V.  MANZELMAN.T 

(2  Camp.  315—317.) 

In  an  action  for  seamui's  wages,  the  plaintiff  may  under  2  (jco.  II. 
c.  36,  giye  eyidence  of  the  contents  of  the  ship^s  articles  without  haTing 
serred  a  notice  to  produce  them. 

Action  for  seaman's  wages. 

It  appeared  that  the  defendant  had  agreed  to  pay  the  plaintiff 
71.  a  month ;  but  that  there  were  ship's  articles,  which  the  plain- 
tiff afterwards  signed. 

It  being  objected  that  the  articles  should  be  produced,  statute 
2  Geo.  U.  c.  86,  s.  8,  was  cited,  whereby  it  is  enacted,  that ''  no 
seaman  or  mariner,  by  entering  into  or  signing  such  contract  or 
agreement  shall  be  deprived  of,  or  hindered  from  using  any 
means  or  methods  for  the  recovering  of  wages  against  any  ship, 
the  master  or  owners  thereof,  which  he  may  now  lawfully  make 
use  of,  and  that  in  all  cases  where  it  shall  or  may  be  necessary 
that  the  contract  or  agreement  in  writing  should  be  produced  in 
court,  no  obligation  shall  lie  on  any  seaman  or  mariner  to 
produce  the  same,  but  on  the  master,  owner  or  owners  of  the 
ship,  for  which  the  wages  shall  be  demanded ;  and  no  seaman  or 
mariner  shall  fail  in  any  suit,  action,  or  process  for  recovery  of 
wages  for  want  of  such  agreement  or  contract  being  produced, 
&c." 


The  defendant's  counsel  still  insisted,  that  according  to  the 
invariable  rule  of  law,  the  mariner  was  bound  to  give  the  captain 
notice  to  produce  the  articles  before  entering  into  parol  evidence 
of  their  contents,  and  that  the  object  of  the  Legislature  must  be 
understood  to  have  been,  to  impose  the  obligation  of  producing 

t  Now  confirmed  by  17  &  18  Vict.  c.  104,  s.  16o.— E,  C. 
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them  upon  the  captain  or  owners,  after  receiving  such  notice,  in     bowman 
whose  custody  soever  they  might  be.    But,  Manzslmax. 

Lord  Ellbnborough  held,  that  the  statute  introduced  an 
exception  to  the  general  rule  upon  this  subject ;   and  required 
the  captain,  without  notice,  to  produce  the  articles  at  the  trial, 
if  he  would  found  any  ^objection  upon  them,  or  resort  to  them      [  *317  ] 
for  any  purpose  whatever  in  making  his  defence. 

The  plaintiff  liad  a  verdict  icitiumt  the  articles  being 
produced. 


STILK  V.  MTRICK-t  isoa. 


(2  Camp.  317—320.) 


Dec.  16. 


In  the  course  of  a  voyage  some  of  the  seamen  desert,  and  the  captain        [3171 
not  being  able  to  find  others  to  supply  their  place,  promises  to  divide 
the  wages  which  would  have  become  due  to  them  among  the  remainder 
of  the  crew.    This  promise  is  void  for  want  of  consideration. 

This  was  an  action  for  seaman's  wages,  on  a  voyage  from 
London  to  the  Baltic  and  back. 

By  the  ship's  articles,  executed  before  the  commencement  of 
the  voyage,  the  plainti£f  was  to  be  paid  *at  the  rate  of  51.  a  [  *318  ] 
month  ;  and  the  principal  question  in  the  cause  was,  whether  he 
was  entitled  to  a  higher  rate  of  wages.  In  the  course  of  the 
voyage,  two  of  the  seamen  deserted,  and  the  captain  having  in 
vain  attempted  to  supply  their  places  at  Cronstadt,  there  entered 
into  an  agreement  with  the  rest  of  the  crew,  that  they  should 
have  the  wages  of  the  two  who  had  deserted  equally  divided 
among  them,  if  he  could  not  procure  two  other  hands  at  Gotten- 
burgh.  This  was  found  impossible ;  and  the  ship  was  worked 
back  to  London  by  the  plaintiff  and  eight  more  of  the  original 
crew,  with  whom  the  agreement  had  been  made  at  Cronstadt. 

Garrotv  for  the  defendant  insisted,  that  this  agreement  was 
contrary  to  public  policy  and  utterly  void.  In  West  India 
voyages,  crews  are  often  thinned  greatly  by  death  and  desertion ; 

t  HarrU  v.  Carter  (1654)  3  E.  &  B.  559,  23  L.  J.  Q.  B.  295. 
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stilk  and  if  a  promise  of  advanced  wages  were  valid,  exorbitant  claims 
Mtbick.  >vouId  be  set  up  on  all  such  occasions.  This  ground  was  strongly 
taken  by  Lord  Kenton  in  Hanns  v.  Watson,  1  Peake  Cas.  102, t 
where  that  learned  Judge  held,  that  no  action  would  lie  at  the 
suit  of  a  sailor  on  a  promise  of  the  captain  to  pay  him  extra 
wages,  in  consideration  of  his  doing  more  than  the  ordinary 
share  of  duty  in  navigating  the  ship ;  and  his  lordship  said,  that 
if  such  a  promise  could  be  enforced,  sailors  would  in  many  cases 
suffer  a  ship  to  sink  unless  the  captain  would  accede  to  any 
extravagant  demand  they  might  think  proper  to  make. 

[  319  ]  The  Attorney-General,  contra,  distinguished  this  case  from 

Ilan^is  V.  Watson,  as  the  agreement  here  was  made  on  shore, 
when  there  was  no  danger  or  pressing  emergency,  and  when  the 
captain  could  not  be  supposed  to  be  under  any  constraint  or 
apprehension.  The  mariners  were  not  to  be  permitted  on  any 
sudden  danger  to  force  concessions  from  the  captain ;  but  why 
should  they  be  deprived  of  the  compensation  he  voluntarily  offers 
them  in  perfect  security  for  their  extra  labour  during  the 
remainder  of  the  voyage  ? 

Lord  Ellenborouoh  : 

I  think  Harris  v.  Watson  was  rightly  decided ;  but  I  doubt 
whether  the  ground  of  public  policy,  upon  which  Lord  Kenyok 
is  stated  to  have  proceeded,  be  the  true  principle  on  which  the 
decision  is  to  be  supported.  ♦  Here,  I  say  the  agreement  is  void 
for  want  of  consideration.  There  was  no  consideration  for  the 
ulterior  pay  promised  to  the  mariners  who  remained  with  the 
ship.  Before  they  sailed  from  London  they  had  undertaken  to 
do  all  they  could  under  all  the  emergencies  of  the  voyage.  They 
had  sold  all  their  services  till  the  voyage  should  be  completed. 
If  they  had  been  at  liberty  to  quit  the  vessel  at  Cronstadt,  the 
case  would  have  been  quite  different;  or  if  the  captain  had 
capriciously  discharged  the  two  men  who  were  wanting,  the 
others  might  not  have  been  compellable  to  take  the  whole  duty 
upon  themselves,  and  then*  agreeing  to  do  so  might  have  been  a 

t  3  R.  E.  654.  Ch.  J.  in  Harris  r.  Carter,  3  E.  &  B. 

X  But   see  per   Lord    Campbell,      at  p.  dC2. — F.  P. 
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sufficient  consideration  for  the  promise  of  an  advance  of  wages.        Stilk 
But  the  desertion  of  a  part  of  the  crew  is  to  be  considered  an      mtbick. 
emergency  of  the  voyage  as  much  as  their  death,  and  those  who 
remain  are  *bomid  by  the  terms  of  their  original  contract  to       [  *320  ] 
exert  themselves  to  the  utmost  to  bring  the  ship  in  safety  to  her 
destined  port.     Therefore,  without  looking  to  the  policy  of  this 
agreement,  I  think  it  is  void  for  want  of  consideration,  and  that 
the  plaintiff  can  only  recover  at  the  rate  of  51.  a  month. 


t  But  where  a  seaman  performs 
8ome  service  beyond  the  scope  of  his 
original  contract,  the  case  is  other- 
wise. Thus  before  the  ransoming  of 
ships  was  prohibited,  a  promise  by 
the  captain  of  a  captured  ship  to  pay 
monthly  wages  to  one  of  the  sailors, 
in  order  to  induce  him  to  become  a 
hostage,  was  held  binding  on  the 
owners,  although  they  abandoned 
the  ship  and  cargo.  Yates  y.  Hall, 
1  T.  R.  73.  IHarUey  v.  Fmsonby 
(1857)  7  E.  &  B.  872,  26  L.  J.  a  B. 
322.] 

A  seaman  at  monthly  wages,  who 
is  impressed  or  enters  from  a  mer- 
chant ship  into  the  royal  navy  during 
a  Toyage,  is  not  entitled  to  wages  to 
the  time  of  his  quitting  the  ship, 
unless  the  voyage  be  completed. 

Anon,  coram  Lord  Ellenborough, 
at  GoiildhaU,  Dec.  Uth,  1806. 

Action  for  seaman's  wages.  The 
plaintiff  entered  on  board  the  defen- 
dant's ship  at  Shields,  and  was  to 
have  the  monthly  wages  of  6/.  3«. 
The  ship  was  bound  to  Gibraltar 
with  a  cargo  of  coals,  and  she  arrived 
there  in  safety.  She  then  sailed  for 
Zante,  where  she  was  to  take  in  a 
cargo,  with  which  she  was  to  return 
to  England.  In  the  course  of  this 
voyage,  the  plaintiff  was  impressed, 
and  before  it  was  completed  the  ship 
was  captured.  The  defendant  had 
paid  *into  Court  the  amount  of  the 
plaintiff's  wages  to  Gibraltar : — and 


Verdict  accordingly  A 

the  question  was,  whether  anything 
more  was  due.  On  the  part  of  the 
plaintiff,  it  was  contended  that  by 
virtue  of  stat.  2  Geo.  11.  c.  36,  s.  13, 
he  was  entitled  to  recover  his  wages 
from  his  leaving  Gibraltar  to  the 
period  of  his  being  impressed.  It  is 
thereby  enacted,  **that  nothing  in 
that  Act  contained  shall  extend,  or 
be  construed  to  extend,  to  debar  any 
seaman  or  mariner  belonging  to  any 
merchant  ship  or  vessel,  from  enter- 
ing or  being  entered  into  the  service 
of  his  Majesty,  his  heirs,  &c.  on 
board  of  any  of  his  or  their  ships  or 
vessels;  nor  shall  such  seaman  or 
mariner  for  such  entry  forfeit  the 
wages  due  to  him  during  the  term  of 
his  service  in  such  merchant  ship  or 
vessel.  And  even  before  the  passing 
of  that  statute,  it  was  held  by  Holt, 
Ch.  J.  ( Wigyiiis  v.  Ingletmiy  2  Ld. 
Baym.  1211)  that  an  impressed  sea- 
man is  entitled  to  his  wages  pro  tanto. 
It  followed,  that  the  plaintiff  was 
entitled  to  payment  at  the  time 
when  he  left  the  ship,  and  therefore 
that  he  could  not  be  affected  by  the 
subsequent  casualties  of  the  voyage. 
But, 

Lord  Ellenbobough  held,  that 
the  plaintiff  was  not  placed  in  a 
better  situation  than  the  other  sea- 
men; and  was  not  entitled  to  any 
apportionment  of  wages  for  his  ser- 
vice during  a  voyage  which  had  not 
been  completed. 


[  •321, «.  ] 
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1809.  ROSE,  Adionistrator,   &c.  v.   BRYANT. 

^^^'  (2  Camp.  321—323.) 

r  321  1  Indonemenis  on  a  bond  acknowledging  the  receipt  of  interest  or  pay- 

ment of  part  of  the  principal,  are  not  evidence  against  the  obligor  to 
prove  that  the  bond  was  on  foot,  without  shewing  that  they  were  on  the 
bond  recently  after  their  dates,  and  at  a  time  when  their  purport  was 
contrary  to  the  interest  of  the  obligee. 

Dbbt  on  bond  dated  in  the  year  1785. 

Pleas,  payment  at,  and  after  the  day. 

Several  indorsements  on  the  bond,  acknowledging  the  receipt 
[  *«22  ]  of  interest  down  to  1798,  were  proved  to  *be  in  the  hand-writing 
of  the  defendant  and  signed  by  the  intestate.  These  were 
allowed  to  be  good  evidence  of  the  bond  remaining  onsatisfied  at 
the  date  of  the  last  indorsement.  The  presumption  from  lapse 
of  time  being  thus  repelled,  the  plainti£f  for  the  purpose  of 
meeting  certain  direct  evidence  of  payment  in  the  year  1794, 
proposed  to  read  other  indorsements  on  the  bond  down  to  the 
year  1796,  acknowledging  the  receipt  of  interest  and  part  of  the 
principal :  But  these  latter  indorsements  were  not  in  the 
defendant's  hand,  nor  did  it  appear  when  they  were  written,  or 
even  that  they  existed  during  the  intestate's  life-time.  An 
objection  being  taken  to  their  being  read, — 

Topping  for  the  plaintiff  insisted,  that  they  were  good 
evidence.  The  practice  was,  to  admit  all  indorsements  of  this 
sort  which  appeared  upon  the  bond ;  and  these  were  not  to  be 
looked  to  with  suspicion,  as  they  could  not  have  been  made  to 
repel  the  presumption  of  payment,  20  years  not  having  elapsed 
since  the  last  indorsement  in  the  defendant's  own  hand-writing. 
The  bond  remaining  uncancelled  in  the  hands  of  the  obligee  or 
his  personal  representative,  it  must  be  taken  to  be  unsatisfied, 
and  these  indorsements  of  part  payment  were  contrary  to  the 
interest  of  the  party  making  them. 

LoBD  Ellenbobouoh  : 

I  think  you  must  prove  that  these  indorsements  were  on  the 
bond  at,  or  recently  after,  the  times  when  they  bear  date,  before 
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you  are  entitled  to  read  them.  Although  it  may  seem  at  first 
sight  against  the  interest  of  the  obligee  to  admit  *part  payment, 
ha  may  thereby  in  many  cases  set  up  the  bond  for  the  residue  of 
the  sum  secured.  If  such  indorsements  were  receivable  whenso- 
ever they  may  have  been  written,  this  would  be  allowing  the 
obligee  to  manufacture  evidence  for  himself  to  contradict  the 
fact  of  payment.  I  have  been  at  a  loss  to  see  the  principle  on 
which  these  receipts,  in  the  hand-writing  of  the  creditor,  have 
sometimes  been  admitted  as  evidence  against  the  debtor ;  and  I 
am  of  opinion  they  cannot  be  properly  admitted,  unless  they  are 
proved  to  have  been  written  at  a  time  when  the  effect  of  them 
was  clearly  in  contradiction  to  the  writer's  interest. 

The  plaintiff  submitted  to  be  norntuitedA 


Robe 

Bryant. 
[  •323  ] 


BOYD  V.  SIFFKIN. 

(2  Camp.  326—329.) 

If  there  be  a  contract  for  the  sale  of  goods  by  a  particular  ship  on 
arrival,  this  means  on  the  arrival  of  the  goods  which  the  ship  is  expected 
to  bring,  and  if  the  ship  arrives  empty,  without  any  default  on  the  part 
of  the  vendor,  he  is  not  liable  to  the  purchaser  for  the  non-delivery  of 
the  goods. 

This  was  an  action  for  the  non-delivery  of  hemp.  The 
declaration,  after  stating  that  the  defendant  expected  an  im- 
portation of  hemp  into  this  country  in  a  certain  ship  called  the 
Fanny  Almiray  alleged  that  he  agreed  to  sell  to  the  plaintiff  on 
arrival  of  the  said  ship  Fanny  Almira  about  32  tons  (more  or 


t  In  SearJe  v.  Lord  Barringion^ 
2  Stra.  826,  2  Ld.  Raym.  1370,  which 
was  an  action  brought  in  1728  on 
a  bond  dated  24th  June,  1697,  to 
rebut  the  presumption  of  payment, 
indorsements  of  the  receipt  of  interest 
in  the  obligee's  own  hand,  dated  in 
1699  and  1707,  were  admitted  to  be 
read  in  evidence,  and  a  bill  of  ex- 
ceptions being  tendered,  judgment  for 
the  plaintiff  was  affirmed,  first  in  the 
Exchequer  Chamber,  and  then  in 
Parliament.    But  in  Turner  v.  Crisp, 

R.B. — VOL.  XI. 


2  Stra.  827,  Lord  Raymoxd,  Ch.  J. 
who  had  tried  the  former  cause,  held, 
that  such  an  indorsement  made  after 
the  presumption  had  taken  place, 
could  not  be  read  in  evidence,  and 
that  this  was  different  from  Sear  J  e  v. 
Lord  Barringtoriy  where  the  indorse- 
ments appeared  to  be  made  before 
they  could  be  thought  necessary  to  en- 
counter the  presumption.  And  in  Olyn 
V.  The  Bank  of  England,  2  Ves.  Sen. 
43,  Lord  IIardwicke  is  represented 
to  have  taken  the  same  distinction. 

8   A 
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r  •32«,  n.  ] 


lesB)  of  Riga  Rhine  hemp,  at  82Z.  10s.  per  ton,  from  the  landing 
scale,  the  amount  to  be  paid  by  bill  at  six  months. 

The  bought  and  sold  note  produced  was  dated  18th  August, 
1808,  and  was  in  the  following  form  : 

"  Sold  for  Mr.  H.  Sififkin  to  Mr.  M.  Boyd,  about  32  tons,  more 
or  less,  of  Riga  Rhine  hemp,  on  arrival  per  Fanny  and  Almira^  at 
82Z.  10s.  per  ton,  &c.  from  the  landing  scale,  &c." 

The  ship  afterwards  arrived,  but  without  a  cargo. 

Garrow  for  the  defendant  contended,  that  the  contract  was 
improperly  set  out  in  the  declaration,  on  arrival  meaning  not  on 
the  arrival  of  the  ship,  but  of  the  hemp.  And  he  cited  as  in 
point  the  case  of  Ilaices  v.  Humble  A 


t  IIaweS  r.  HXTHBLB, 
Lancftfiter  Summer  Aflsizes,  1809. 

This  was  an  action  to  recover 
damages  for  the  non-performance  of 
the  following  contract : — 

"  Messrs.  Humble  and  Holland : 
"  Liverpool,  Oct.  lOth,  1807. 

**  Gentlemen, 

'*  I  have  this  day  sold  for  and  by 
your  order,  on  arrival,  100  tons,  more 
or  less,  of  TenerifPe  Baiilla,  in  your 
Bon  Fim,  Tuan  Feliciano,  from  Ten- 
eriife,  to  Messrs.  Ilawes  &  Co.  at 
41  <.  per  cwt.  112  lbs.  warranted  of 
the  first  quality,  and  sweet  Barilla, 
and  in  a  merchantable  condition,  to 
be  received  by  them  from  the  King*s 
beam,  and  if  any  sea  damage,  an 
adequate  allowance  to  be  made 
thereon  to  the  satisfaction  of  both 
parties ;  the  barilla  to  be  paid  for  as 
follows ;  viz.  by  their  acceptance  at 
four  months  date,  deducting  two 
months  discount  on  the  whole 
amount;  one-third  to  be  drawn  for 
from  the  first  day  of  landing  the 
barilla,  and  the  remainder  from  the 
last  day  of  landing. 

**  Tour  most  obedient  servant, 
"Behj.  Batlet." 


The  facts  were,  that  the  Bon  Fim 
arrived  without  any  barilla;  which 
it  appeared  arose  from  accidental 
circumstances,  and  without  any  im- 
putation of  fraud  on  the  defend- 
ant. 

Wood,  B.  was  of  opinion,  that  the 
contract  was  conditional;  but  inti- 
mated, that  if  *any  negligence  could 
be  proved  against  the  captain  in  not 
procuring  the  barilla,  he  would  re- 
ceive that  evidence. 

In  the  result  no  proof  of  negligence 
could  be  given,  and  the  plaintiffs 
were  nonsuited,  with  liberty  to  move 
the  Court  upon  the  question,  whetiier 
it  was  an  absolute  or  a  conditional 
contract. 

In  Michaelmas  Term  last  the  ques- 
tion came  before  the  Court  of  King's 
Bench,  when  the  Judges  unani- 
mously agreed  that  the  contract  was 
conditional,  and  that  if  there  had 
been  any  fraud  on  the  part  of  the 
defendant,  the  plaintiff's  remedy 
was  an  action  of  deceit.  They  there- 
fore refused  a  rule  to  shew 
why  there  should  not  be 
trial. 


a   new 
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The  Attorney 'General  argued   that  this  was  a  sale  of  the        Boyd 
quantity  of  hemp  mentioned  in  the  note,  depending  only  upon      siffkin. 
the  contingency  of  the  ship's  arrival,  and  that  the  defendant  had       [  328  ] 
undertaken,  that  if  the  ship  did  arrive  she  should  bring  so  much 
hemp  as  was  thus  sold. 

Lord  Ellenborough  : 

I  clearly  think  on  arrival  means  on  arrival  of  the  hemp.  The 
parties  did  not  mean  to  enter  into  a  wager.  By  sold  and  bought 
in  the  note  must  be  understood  contracted  to  sell  and  to  buy. 
The  hemp  was  expected  by  this  ship.  Had  it  arrived,  it  was  sold 
to  the  plaintiff.    As  none  arrived,  the  contract  was  at  an  end. 

Garrow  further  pointed  out  the  variance  between  the  name 
of  the  ship  in  the  note  and  declaration,  which  *Lord  Ellen-      [  •32y  ] 
BOROUGH  seemed  likewise  to  consider  as  fatal. 

Plaintiff  nonsuited.  \ 


BLACKBTJEN   v.   SCHOLES  and  Another.  isio. 

(2  Camp.  341—344.)  Jan^X 

If  goods  are  sold  by  a  broker  without  disclosing  his  piincipal,  the  [341  1 
purchaser  is  justified  in  paying  him  in  a  different  manner  from  that 
stipulated  for  by  the  terms  of  the  contract.  AltteTf  where  the  principal 
is  diaclosed  at  the  time  of  sale.  The  circumstance  of  persons  selling 
goods  being  described  in  the  catalogue  of  sale  as  sworn  brokers,  is  not 
sufficient  notice  to  the  purchaser  that  they  are  only  agents,  to  prevent 
him  from  dealing  with  them  as  principals. 

This  was  an  action  for  goods  sold  and  delivered  to  recover  the 
sum  of  2,132Z.  being  the  price  of  94  bags  of  cotton  wool. 

*  *  «  «  ♦ 

[To  prove  the  property  in  the  goods]  evidence  was  given  that       [  343  ] 
Eenyon  and  Son  having  bought  these  goods  for  the  plaintiff  in 
November,  1806,  advertised  them  for  sale  in  June,  1807,  by  a 
printed  catalogue,  in  which  they  were  themselves  denominated 
sworn  brokers ;  but  that  they  afterwards  sold  the  whole  parcel 

t  Vide  Hayward  y.  ScouqaH^  ante^      p.  663,  n.,  ante  (2  Camp.  57,  ti.). 
p.  662  (2  Camp.  56) ;  Splidt  y.  Heath, 
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Blackburn 

8CH0LES 

and  Another. 


[  •»J4  J 


as  principals  by  private  contract  to  the  defendants;  that  the 
defendants  paid  lySOO^-  V^^  ^^  ^^®  price  by  bills  drawn  in 
conformity  to  the  conditions  of  sale ;  that  afterwards  and  before 
the  defendants  had  notice  of  the  goods  being  the  plaintiff's 
property,  they  paid  Kenyon  and  Son  the  residue  of  the  purchase 
money  (short  of  51.)  by  bills  of  a  different  description. 

Park  contended  that  the  defendants  must  have  known  from 
the  catalogue  that  Kenyon  and  Son  were  only  brokers  in  this 
transaction,  and  that  they  were  clearly  liable  for  the  value  of 
the  goods  beyond  the  18002. 

Lord  Ellenborouoh  : 

A  broker  with  an  undisclosed  principal  may  vary  the  terms  of 
payment  after  the  sale  is  completed.  The  principal  may  inter- 
fere at  any  time  before  payment,  but  not  to  rescind  what  has 
been  before  done.  This  is  essential  to  the  safety  of  purchasers. 
3ut  if  a  man  sells  goods  acting  as  a  broker,  the  moment  the  sale 
is  completed  he  is  functus  ^officio.  The  terms  of  the  contract 
cannot  then  be  altered  except  by  the  authority  of  the  principal. 
The  question  here  therefore  will  be,  whether  Kenyon  and  Son 
sold  these  goods  as  principals  or  as  brokers  ? 

Verdict  for  the  d^fendantJ 


1810. 

Jan.  '20. 

[344] 


STONARD  V.   DTJNKIN  and  Another.  :j: 

(2  Camp.  344—345.) 

A  warehouseman  who,  on  receiving  an  order  from  the  seller  of  malt 
to  hold  it  on  account  of  the  purchaeer,  gives  a  written  acknowledgment 
that  he  so  holds  it,  cannot  set  up  as  a  defence  for  not  delivering  it  to 
the  piirchoAor,  that  by  the  usage  of  trade  the  property  in  malt  sold  is 
not  transferred  till  it  is  remeasured,  and  that  before  the  malt  in  question 
was  remeasured,  the  seller  became  bankrupt. 

Trover  for  malt, — the  question  being,  whether  the  plaintiff  or 
the  assignees  of  one  Knight  were  entitled  to  it. 

t  Vide  Favenc  v.  Dennet,  10  R.  R.       Wiffen  (1870)  L.  R.  5  Q.  B.  660.— 
425(11  East,  3^).  R.O. 

J  Cited  and  followed  in  Knights  t. 
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The  plaintiff  gave  in  evidence  an  order  from  Knight  to  the     stonakd 
defendants,  who  are  warehousemen,  to  hold  the  malt  on  the      dunkin 
plaintiff's  account,  a  written  acknowledgment  from  the  defen-  and  Another, 
dants  that  they  held  *it  on  the  plaintiffs  account ;  and  that  he      [  *^^^'  3 
had  advanced  7,500Z.  to  Knight,  for  which  the  malt  was  to  be  a 
security. 

Garrow  for  the  defendants  contended  that  the  malt,  notwith- 
standing, passed  under  the  commission  to  Knight's  assignees, 
as  from  the  universal  usage  and  consent  of  the  trade  (which  he 
undertook  to  prove)  remeasuring  was  necessary  to  a  transfer  of 
property  in  articles  of  this  nature,  and  the  bankruptcy  inter- 
vened before  the  malt  in  question  was  re-measured. 

Lord  Ellenborough  : 

Whatever  the  rule  may  be  between  buyer  and  seller,  it  is 

clear  the  defendants  cannot  say  to  the  plaintiff,  "  the  malt  is  not 

yours,"  after  acknowledging  to  hold  it  on  his  account.     By  so 

doing,  they  attorned  to  him ;  and  I  should  entirely  overset  the 

security  of  mercantile  dealings,  were  I  now  to  suffer  them  to 

contest  his  title. 

Verdict  for  the  plaintiff'. 


PHELPS  V.   AULDJO.  isio. 

(2  Camp.  350-<352.)  Jan^2. 

The  ma^r  of  a  merchantman  while  taking  in  his  loading  at  a  foreign  r  350  ] 
port,  is  ordered  by  the  captain  of  a  King's  ship  to  go  out  to  sea  to 
examine  a  strange  sail  discovered  in  the  offing,  bearing  enemies'  colours: 
without  remonstrating,  and  without  any  force  or  threats  being  employed 
to  influence  his  determination,  he  obeys ;  and  finding  the  strange  sail  to 
be  a  neutral,  he  returns  to  port.  Held,  that  this  was  an  unexcused 
deyiation,  which  vacated  a  policy  on  goods  on  board  the  merchantman. 

Action  on  a  policy  of  insurance  on  goods  on  board  the 
Margaret  and  Anne  from  Iceland  to  this  country.  The  risk  was 
made  to  commence  in  the  common  form,  from  the  loading  of  the 
goods.  A  total  loss  was  proved  as  laid,  to  have  happened  by 
fire;  and  the  only  question  was,  whether  the  master  had  not 
been  guilty  of  a  deviation. 
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i*iiKi.rs  It  appeared  that  while  he  lay  at  Iceland,  and  when  he  had 

ALLixio.  taken  in  almost  the  whole  of  the  cargo,  the  captain  of  an  English 
ship  of  war  lying  near  him,  the  topmast  and  yards  of  which  were 
then  struck,  ordered  him  to  go  out  to  sea  to  examine  a  strange 
sail,  which  was  discovered  in  the  offing  bearing  enemies'  colours ; 
that  the  master  did  not  remonstrate  against  this  order,  but 
unmoored  and  put  out  to  sea  ;  that  although  40  of  the  crew  of 
the  ship  of  war  had  been  on  board  the  Margaret  and  Anne  in  the 
morning  of  the  same  day,  they  had  all  been  withdrawn  before  he 
began  to  unmoor,  and  that  no  violence  or  threats  were  used  to 
induce  them  to  do  so  ;  that  he  fired  two  guns  at  the  strange  sail 
and  brought  her  to,  when  she  appeared  to  be  a  neutral ;  and 
that  he  then  returned  to  his  moorings.  Being  examined  as  a 
witness,  he  said  he  considered  himself  bound  to  obey  the  orders 
of  the  captain  of  the  ship  of  war,  but  he  did  not  make  any  pro- 
test upon  the  occasion. 

[•*^i  ]  The  Attorney-General,  for  the  plaintiff,  contended  that  the 

deviation  was  excused  by  the  control  exercised  over  the  master. 
He  did  not  exj)ostulate,  because  his  expostulations  would  have 
been  unavailing.  The  captain  of  the  ship  of  war  had  ample 
means  of  enforcing  his  orders.  If  this  was  held  to  vitiate  the 
policy,  the  consequence  would  be,  that  masters  of  merchant- 
men would  constantly  resist  the  commands  of  the  King's 
officers. 

Lord  Ellenborough  : 

I  am  of  opinion  that  this  is  an  unexcused  deviation.  Where 
is  the  vis  major  ?  The  master  is  not  proved  to  have  acted  under 
any  duress  or  compulsion.  If  a  degree  of  force  was  exercised 
towards  him  which  either  physically  he  could  not  resist,  or 
morally  as  a  good  subject  he  ought  not  to  have  resisted,  the 
deviation  is  justified.  But  if  he  chose  to  go  out  in  the  hope  of 
making  a  prize,  he  could  not  thereby  extend  the  risk  of  the 
underwriters.  Suppose  the  ship  had  been  captured  when  she 
went  out  upon  this  cruise,  were  the  underwriters  to  bear  the 
loss  ?  The  purpose  might  be  laudable,  and  a  compensation  to 
the  owners  would  probably  have  been  made  by  government ;  but 
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^hen  the  ship  engaged  in  this  hostile  adventure,  the  voyage 

insured  was  at  an  end. 

Plaintiff  nonsuited  A 


Phelps 
r. 

AULDJO. 


EANDALL  v.   LYNCH.J 

(2  Camp.  352--357.) 

If  by  reason  of  the  crowded  state  of  the  London  Docks,  a  ship  is 
detained  there  before  she  can  be  unloaded,  a  longer  time  than  is  allowed 
for  that  purpose  by  the  terms  of  the  charter-party,  the  freighter  is 
liable  for  this  detention  to  the  owner  of  the  ship. 

If  by  a  charter-party  leave  is  given  to  detain  the  ship  a  certain  num- 
ber of  days  for  the  purpose  of  discharging  her  cargo,  this  amounts  to  a 
covenant  on  the  part  of  the  freighter,  that  he  will  not  detain  her  longer. 

This  was  an  action  on  a  charter-party  of  affreightment,  dated 
Ist  April,  1809,  for  a  voyage  to  Lanceretto  and  back  to  London ; 
whereby  it  was  covenanted  that,  "  being  fully  laden  and  dis- 
patched, the  master  should  and  would  with  the  then  first 
favourable  opportunity,  set  sail  and  depart  from  the  port  or 
place  at  which  he  might  have  completed  his  homeward  cargo, 
and  proceed  direct  to  the  said  port  of  London,  and  upon  arrival 
there  (that  is  to  *say)  at  the  London  Docks,  after  regular  report 
being  first  made  at  the  Custom-house,-  make  discharge  and 
faithful  delivery  of  the  said  homeward  cargo  and  every  part 
thereof  unto  the  said  affreighter  or  his  order,  or  according  to 


t  It  seems  now  settled  that  if  an 
English  ship  be  seized  or  detained 
by  our  own  Government,  for  pur- 
poses of  state,  the  underwriters  are 
liable  (Pa<7ev.  TAorn/Mon,  Park,  109,  it., 
6th  ed.) ;  although  a  British  under- 
writer be  not  liable  to  answer  for 
any  damages  which  the  owner  of  a 
foreign  vessel  may  sustain  from  an 
embargo  laid  on  foreign  ships  in  the 
ports  of  Great  Britain,  in  the  nature 
of  reprisals  and  partial  hostility. 
TotUeng  v.  Huhbard,  6  E.  E.  791 
(3  Bos.  &  P.  291).  But  if  a  Bntish 
ship  be  stopped  in  her  course  by  the 
captain  of  a  King's  ship,  from  an 
apprehension  of  hostilities,  and  after 
being  detained  till  intelligence  arrives 
of  a  hostile  embargo  at  the  port  of 
destination,  she  returns  to  her  port 


of  outfit ;  this  loss  of  the  voyage  is 
not  attributable  to  the  arrest  or 
detainment  of  kings,  princes,  or 
people,  and  is  not  within  the  policy. 
FwsUr  V.  Christie,  10  E.  E.  470  (11 
East,  205);  [and  see  Scotty,  Thompson 
(1805)  8  E.  E.  780  (1  Bos.  &  P.  (N. 
E.)  181)]. 

}  This  case  on  the  former  point  in 
the  head  note  is  cited  and  followed 
in  Thiess  v.  Byera  (1876)  1  Q.  B.  D. 
244,  249,  45  L.  J.  Q.  B.  511,  34  L.  T. 
526 ;  Porteus  v.  Watney  (1878)  3  Q. 
B.  D.  534,  542,  47  L.  J.  Q.  B.  643, 
39  L.  T.  195 ;  Poatlethtuaite  v.  Free- 
land  (1880)  5  App.  Cas.  599,  608,  49 
L.  J.  Ex.  630,  42  L.  T.  845 ;  and 
Budgett  v.  Binnington  (G.  A.  1890) 
'91,  1  Q.  B.  35,  60  L.  J.  Q.  B.  1,  63 
L.  T.  742.— E.  C. 


1810. 
Jan,  22. 

[  352  ] 


[  *353  ] 


[  352, ».  ] 
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Bakdall  bill  or  bills  of  lading,  or  otherwise,  and  there  end  and  complete 
Ltbch.  both  out  and  homeward  voyages : "  and  it  was  further  cove- 
nanted, "that  forty  days  should  be  allowed  for  unloading,  load- 
ing, and  again  unloading  the  said  cargoes,  to  commence  and  be 
computed  at  Lanceretto,  from,  and  including,  the  day  after  the 
said  master  should  be  ready  to  make  discharge  of  such  part  of 
his  cargo  as  was  intended  to  be  landed  there,  and  notice  given 
thereof  to  the  said  affreighter's  agent  at  that  place,  and  to  con- 
tinue in  London  from  the  day  of  reporting  at  the  Custom-house : 
and  likewise  it  was  agreed  between  the  parties,  that  it  should  be 
lawful  for  and  at  the  option  of  the  said  affreighter  or  his  agents 
to  keep  and  detain  the  said  vessel  for  the  space  of  ten  working 
days  over  and  above  the  hereinbefore  stipulated  forty  days,  upon 
paying  him  the  said  master  or  his  representative  51.  sterling  per 
day  for  each  and  every  of  the  said  ten  over  lying  days  or  days  of 
demurrage." 

In  the  declaration,  the  following  breach  was  assigned  "that 
the  defendant  did  not  nor  would  unload,  load,  and  unload  again 
the  said  respective  cargoes  of  the  said  vessel  within  the  said 
forty  days  in  the  said  charter-party  mentioned,  and  stipulated 
and  allowed  for  those  purposes,  computed  as  therein  mentioned, 
and  the  said  space  of  ten  working  days  over  and  above  the  said 
r  *s^i  ]  ^stipulated  40  days,  but  kept  and  detained  and  caused  to  be  kept 
and  detained  the  said  ship  or  vessel  with  a  part  of  the  said 
homeward  cargo  on  board  her  in  the  London  Docks  aforesaid, 
for  another  long  space  of  time,  to  wit,  the  space  of  85  days  after 
the  expiration  of  such  several  periods  of  forty  days  and  ten  days ; 
whereby  the  plaintiff,  during  all  the  time  last  aforesaid,  lost  and 
was  deprived  of  the  use  and  profit  of  his  said  ship  or  vessel, 
contrary,  &c.'* 

The  defendant  pleaded  non  est  factum ;  and  to  the  last  breach 
"that  he  did  not  keep  and  detain  and  cause  to  be  kept  and 
detained  the  said  ship  or  vessel  with  a  part  of  the  said  homeward 
cargo  on  board  her  in  the  London  Docks  aforesaid,  after  the 
expiration  of  such  several  periods  of  forty  days  and  ten  days 
modo  et  forma ^  dc.'* 

The  ship  arrived  from  Lanceretto  in  the  London  Docks  on  the 
10th  of  August,  and  was  reported  next  day  at  the  Custom  House. 
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The  40  days  stipulated  in  the  charter-party  for  unloading  the  Rakdall 
outward  cargo,  and  loading  and  unloading  the  homeward  cargo,  j.ykcr. 
expired  on  the  22nd  of  August ;  but  on  account  of  the  crowded 
state  of  the  docks,  her  discharge  could  not  then  be  begun,  and  it 
was  not  finally  completed  till  the  6th  of  October,  being  about  31 
days  after  the  expiration  of  the  ten  days  during  which  time  she 
might  be  kept  on  demurrage  of  5Z.  a  day.  The  question  was, 
whether  the  defendant  as  freighter  was,  under  these  circum- 
stances, liable  for  the  detention  of  the  ship  ? 

The  Attorney-General  for  the  defendant  contended  that  an  [  •^•'>-'»  ] 
action  might  as  well  be  brought  against  the  captain  or  owners 
for  not  making  a  due  delivery  of  the  cargo.  The  one  was  as 
anxious  to  receive  as  the  others  to  get  rid  of  it.  The  delay  was 
not  in  any  degree  to  be  imputed  to  the  defendant,  but  to  circum- 
stances over  which  he  had  no  control.  It  could  not  be  said,  that 
he  had  his  remedy  over  against  the  Dock  Company,  who  were  as 
little  in  fault  as  the  owner  of  the  ship  or  the  freighter.  To  what 
was  the  delay  to  be  imputed  ?  Solely  to  the  Act  of  Parliament, 
which  requires  ships  with  such  cargoes  to  unload  in  the  London 
Docks.  The  Dock  Company  had  done  everything  in  their  power 
to  expedite  the  discharge  of  all  the  ships  that  entered  the  Docks ; 
but  the  number  at  this  time  was  so  extraordinary  that  many  of 
them  were  necessarily  obliged  to  wait  weeks  before  they  could  get 
a  berth.  The  Docks  could  not  be  enlarged  at  pleasure  to  suit  the 
exigency  of  the  moment.  Upon  this  issue,  the  plaintiff  was 
bound  to  prove  that  the  defendant  had  detained  the  ship  in  the 
manner  stated  in  the  breach.  He  had  not  done  so.  It  was 
impossible  for  him  to  do  so.  The  ship  had  been  detained  not  by 
the  defendant,  but  by  the  statute  in  such  case  made  and 
provided. 

Lord  Ellenborough  : 

The  question  is,  whether  the  detention  of  the  ship  arising  from 
the  inability  of  the  London  Dock  Company  to  discharge  her  is, 
in  point  of  law,  imputable  to  the  freighter ;  and  I  am  of  opinion 
that  the  person  who  hires  a  vessel  detains  her,  if  at  the  end  of 
the  stipulated  time  he  does  not  restore  *her  to  the  owner.    He      L  *^^  ] 
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Bahball  18  responsible  for  all  the  various  vicissitudes  which  may  prevent 
Ltkch.  liun  from  doing  so.  While  the  goods  remained  on  board  the 
vessel  in  the  London  Docks,  it  was  impossible  for  the  plaintiff  to 
make  any  use  of  her,  and  to  all  intents  and  purposes  she  was 
there  detained  by  the  defendant.  When  she  was  brought  into 
the  Docks,  all  had  been  done  which  depended  upon  the  plaintiff, 
and  the  Dock  Company  were  the  defendant's  agents  for  her 
delivery.  The  defendant  is  as  much  responsible  for  a  delay 
arising  from  the  want  of  a  berth,  as  if  it  had  arisen  from  tem- 
pestuous weather  or  any  other  cause.  This  issue  must  therefore 
be  found  for  the  plaintiff,  and  the  jury  will  consider  to  what 
compensation  he  is  entitled  for  the  detention  after  the  10  days 
during  which  the  ship  was  allowed  to  be  detained  at  5^.  a  day. 

The  jury  awarded  31  days  niare  at  the  same  rate  A 

In  the  ensuing  Term  the  Attorney-General  (without  objecting 
to  the  Chief  Justice's  direction  upon  this  point,  or  the  maimer 
in  which  the  issue  joined  on  the  record  had  been  found)  moved 
in  arrest  of  judgment,  on  the  ground  that  the  breach  for  detain- 
ing the  ship  beyond  the  40  lay  days,  and  the  10  demurrage  days, 
was  not  warranted  by  the  charter-party,  there  being  no  covenant 
on  the  part  of  the  freighter  to  deliver  up  the  ship  at  the  end  of 
[  *357  ]  that  time. — A  rule  to  shew  cause  *was  granted,  but  it  was  after- 
wards discharged,  the  Court  clearly  thinking,  that  from  the 
leave  given  to  the  defendant  to  keep  the  ship  so  long,  there  was 
an  implied  covenant  that  he  would  keep  her  no  longer,  upon 
which  the  breach  was  well  assigned.  I 

t  Vide  Atkinson  v.  Ritchie,  10  B.  But  the  report  adda  notliing  impor- 

B.  372  (10  East,  530).  tont  to  the  statement  in  Campbell's 

X  The  case  is  reported  at  length  reports. — B.  C. 
on  this  latter  point  in  12  East,  179. 
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C.  P.  (AT  NISI  PRIUS)  MICHAELMAS  TERM. 


CLIFFOED,  Esq.,   v.  BEANDOK  i809. 

(2  Camp.  358-372.)  ^,  „,^^^ 

Although  the  audience  in  a  public  theatre  have  a  right  to  express  the  winHer, 
feelings  excited  at  the  moment  by  the  performance,  and  in  this  manner  [  858  ] 
to  applaud  or  to  hiss  any  piece  which  is  represented,  or  any  performer 
who  exhibits  himself  on  the  stage ;  yet  if  a  number  of  persons  haying 
come  to  the  theatre  with  a  predetermined  purpose  of  interrupting  the 
performance,  for  this  purpose  make  a  great  noise  and  disturbance,  so 
as  to  render  the  actors  entirely  inaudible,  though  without  offering  per- 
sonal violence  to  any  individual  or  doing  any  injury  to  the  house,  they 
are,  in  point  of  law,  guilty  of  a  riot. 

This  was  an  action  of  assault  and  false  imprisonment. — The 
first  comit  of  the  declaration  stated,  that  the  defendant,  with 
force  and  arms,  &c.  made  an  assault  upon  the  plaintiff  in  a 
certain  public  theatre,  called  The  New  Theatre  Royal,  Covent 
Garden,  situate  in  the  parish  of  St.  Paul,  Covent  Garden,  in  the 
county  of  Middlesex,  and  seized  and  laid  hold  of  the  plamtiff  and 
struck  him  a  great  many  violent  blows,  and  forced  and  compelled 
him  to  go  from  and  out  of  the  said  theatre  into  and  along  a 
certain  street  there  to  a  certain  police  office  situate  and  being  in 
the  parish  aforesaid,  in  the  county  aforesaid,  and  imprisoned 
him,  and  kept  and  detained  him  in  prison  there,  without  any  rea- 
sonable or  probable  cause  whatsoever,  for  a  long  space  of  time, 
contrary  to  the  laws  of  this  realm,  &c.  The  second  count  was 
for  false  imprisonment  generally;  and  the  last  for  a  common 
assault. 

Pleas,  1.  Not  guilty.  2ndly,  that  before  and  at  the  said  time  [  359  ] 
when,  &c.  the  said  theatre  in  the  said  declaration  mentioned 
was  and  is  a  certain  public  theatre,  the  proprietors  whereof  then 
and  there  had  lawful  licence,  power,  and  authority  from  time  to 
time  to  exhibit  and  present  tragedies,  comedies,  operas,  plays, 
and  farces  within  the  said  theatre,  and  to  take  and  receive 
certain  reasonable  sums  of  money  as  and  for  the  prices  of 
admission  into  the  said  theatre  from  and  of  persons  wishing  to 
see  and  hear  the  performance  and  exhibition  of  such  tragedies. 
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Clifpobd    comedies,  operas,  farces,  and  plays  within  the  said  theatre  ;+ 
Brandon,    and  that  *a  little  before  the  said  time  when,  &c.  to  wit,  on  the 
[  *360  ]      day  in  the  declaration  mentioned,  the  plaintiff,  together  with 
divers  other  persons  to  the  number  of  three  and  more,  unlaw- 
fully, riotously  and  routously  made  and  raised,  or  caused  to  be 
made  and  raised,  a  great  noise,  riot,  disturbance  and  tumult  in 
the  said  theatre  for  the  purpose  of  forcing  and  compelling,  and 
in  order  unlawfully  and  by  force  and  violence  to  compel  the  said 
proprietors  of  the  said  theatre  to  lower  and  reduce  the  prices  of 
admission  into  certain  parts  of  the  said  theatre,  and  for  that 
purpose  at  the  time  when,  &c.  and  during  the  performance  of  a 
certain  farce  or  play  in  the  said  theatre,  the  plaintiff  and  the 
said  other  persons,  to  the  number  of  three  and  more,  were 
making  a  great  noise,  riot,  disturbance,  and  tumult  in  the  said 
theatre,   to  the  gi^eat  annoyance    and    disturbance  of    divers 
peaceable  and  orderly  subjects  of  our  Lord  the  King  then  being 
in  the  said  theatre  for  the  purpose  of  hearing  and  seeing  the 
performance  of  the  said  farce  or  play,  to  the  great  damage  and 
injury  of  the  said  proprietors  of  the  said  theatre,  and  in  breach 

t  The  Co  vent  Garden  Company  of  scenes,  music,  and  such  new  de- 
act  under  a  patent,  bearing  date  the  oorations  as  have  not  been  formerly 
loth  of  January,  14th  of  Charles  II.  used."    The  patent  then    prohibits 
granted    to    Sir    Wm.     Davenant,  the  exhibiting  of  plays  by  all  others 
whereby    he,   his    heirs,   executors,  besides  this  company  and  a  company 
administrators,  and  assigns  are  au-  to  be  established  by  T.  Killigrew, 
thorized  to  erect  a  new  theatre  in  Esq.  and  called  the  King  and  Queen's 
any  place  within  the  cities  of  London  Company ;— directs    that    no    actor 
and  Westminster,   or    the    suburbs  ejected  by  one  of  these  companies 
thereof ;  and  to  gather  together,  en-  shall  be  received  into  the  other,  with- 
tertain,  govern,  privilege,  and  keep  out  the    consent    of    the    compcmy 
[  *360,  ».  ]     a  company  of  players  to  exercise  and  whereof  he  was  *a  member,  signified 
act  tragedies,  comedies,  plays,  operas,  under  hand  and  seal; — grants  per- 
and  other  performances  of  the  stage  mission   for  women's   parts   to   be 
therein ;  who  were  to  be  the  servants  represented  by  men* ; — ^requires  the 
of    his    Majesty's    dearly    beloved  old  plays  to  be  purged  of  all  scan- 
brother  James  Duke  of  York ;  and  dalous  and  offensive  passages ; — and 
"to  take  and  receive  of  such  as  shall  concludes  with  a  non  obstante  clause, 
resort  to  see  or  hear  any  such  plays,  giving  full  effect  to  the  patent,  **  any 
scones,  and  entertainments  whatso-  law,    statute,   act,    ordinance,   pro- 
ever,  such  sum  or  sums  of  money  as  clamation,  provision,  or  restriction, 
either  have  accustomably  been  given  or  any  other  matter,  cause,  or  thin^ 
and  taken  in  the  like  kind,  or  shall  whatsoever,  to  the  contrary  in  any- 
be  thought  reasonable   by  him  or  wise  notwithstanding." 
them  in  regard  of  the  great  expense 
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of  the  peace  of  our  said  Lord  the  King  ;  wherefore  the  defendant     CLiFroBD 
at  the  time  when,  &c.  as  the  servant  of  the  said  proprietors  of     bbandon. 
the  said  theatre,  and  by  their  command,  *gave  charge  of  the      [  ♦sei  ] 
plaintiff  in  the  said  theatre  to  one  S.  T.  who  then  and  there  was 
a  constable  and  peace  or  police    officer,   duly    and    lawfully 
authorized  to  take  such  charge,  to  be  by  him  taken  and  carried 
before  some  magistrate  and  justice  of  the  peace  in  and  for  the 
said  county  of  Middlesex,  to  be  examined  touching  and  concern- 
ing the  said  riot  and  breach  of  the  peace,  and  to  be  dealt  with 
according  to  law ;  and  on  that  occasion,  and  for  that  purpose, 
the  said  S.  T.  took  charge  of,  and  took  the  plaintiff  into  custody, 
and  brought  him  from  and  out  of  the  said  theatre  into  and 
along  the  said  public  street  there  to  the  said  police  office,  the 
same  being  the  nearest  and  most  convenient  way,  before  James 
Bead,  Esq.  then  and  there  being  one  of  the  justices,  &c.  to  be 
examined  touching  and  concerning  the  said  offence,  riot  and 
breach  of  the  peace,  and  to  be  further  dealt  with  according  to 
law,  and  on  that  occasion  the  plaintiff  was  necessarily  and 
unavoidably  kept  and  detained  in  custody  and  imprisoned  for 
the  space  of  time  in  the  declaration  mentioned,  and  until  he 
was  afterwards  duly  discharged  therefrom,  as  was  lawful,  &c. — 
Srdly,  After  stating  the  riot  as  before,  that  at  the  said  time 
when,  &c.  the  plaintiff  was  in  the  said  theatre  unlawfully, 
wickedly,  and  maliciously  inciting  and  encouraging,  and  endeav- 
ouring and  labouring  to  persuade,  instigate  and  prevail  on,  and 
did  then  and  there  unlawfully,  wickedly,  and  maliciously  incite, 
encourage,  endeavour  and  labour  to  persuade,  instigate  and 
prevail  on  the  said  persons  to  the  number  of  three  and  more, 
and  divers  other  disorderly  and  riotous  persons  then  in  the  said 
theatre  to  persevere  and  continue  in  such  *riotous,  rontons,  and       [  •862  ] 
unlawful  tumult,  riot,  and  disturbance,  and  the  said  persons  and 
others  did  then  and  there,  in  pursuance  of  such  wicked  instiga- 
tions and  endeavours,  continue  to  make,  and  at  the  said  time 
when,  &c.  were  making  a  great  noise,  riot,  disturbance,  and 
tumult  in  the  said  theatre  for  the  unlawful  purposes  aforesaid ; 
whereupon  the  defendant  as  the  servant,  &c. — 4thly,  That  the 
plaintiff  and  others  to  the  number  of  three  and  more,  were 
making  a  noise  and  riot  for  the  purpose  of  preventing  the 
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Cliffobd     performance  of  a  certain  farce  which  the  proprietors  had  lawful 

Brandon,     power,  licence,  and  authority  to  cause  to   be  performed   and 

represented  in  the  said  theatre :  Sthly,  That  he  was  instigating 

others  to  make  a  riot  for  the  same  purpose. — There  were  three 

other  pleas  more  general  than  the  foregoing. 

Replication,  de  injuria  stm  prapria,  absque  tali  causa. 
It  appeared  in  evidence  that  the  plaintiff,  Mr.  Clifford,  a 
gentleman  of  great  eminence  at  the  bar,  on  the  31st  of  October 
last,  between  nine  and  ten  in  the  evening,  went  into  the  pit  of 
Covent  Garden  Theatre,  which  had  been  lately  rebuilt.    On  this, 
as  on  every  night  from  the  first  opening  of  the  house,  great 
noise  and  confusion  prevailed,  on  account  of  the  prices  of  admis* 
sion  to  the  pit  and  boxes  being  raised,  and  the  public  being 
excluded  from  a  number  of  boxes  which  were  let  to  particular 
individuals  for  the  season.     The  performance  on  the  stage  was 
inaudible ;  the  spectators  sometimes  stood  on  the  benches,  and 
at  other  times  sat  down  with  their  backs  to  the  performers; 
L  ♦363  ]      while  *the  play  was  representing,  "  God  Save  the  King  !  "  and 
"  Rule  Britannia  !  "  were  sung  by  persons  in  different  parts  of 
the  theatre  ;  horns  were  blown,  bells  were  rung,  and  rattles  were 
sprung ;    placards  were  exhibited,   exhorting  the  audience  to 
resist  the  oppression  of  the  managers ;  and  a  number  of  men 
wore  in  their  hats  the  letters  0.  P.  or  N.  P.  B.  meaning  Old 
Prices  and  No  Private  Boxes.    But  although  there  were  some 
sham-fights  in  the  pit,  no  violence  was  offered  to  any  person 
either  on  the  stage  or  in  any  other  part  of  the  house,  and  no 
injury  was  done  to  the  theatre  itself,  or  any  of  its  decorations. 
When  Mr.  Clifford  entered,  there  was  a  cry  of  "  There  comes  the 
honest  counsellor !  "  and  a  passage  being  opened  for  him,  he 
went  and  seated  himself  in  the  centre  of  the  pit.     Soon  after- 
wards, a  gentleman  asked  him,  if  there  was  any  harm  in  wearing 
the  letters  0.  P.     He  answered  "  No."     The  gentleman  then 
asked  him,  if  he  had  any  objection  to  wear  them  himself.     He 
said  he  had  not.     The  letters  0.  P.  were  then  placed  in  his  hat, 
and  he  put  it  on  thus  ornamented.     He  continued,  however,  to 
sit  without  taking  any  part  in  the  disturbance,  and  he  persuaded 
a  person  who  was  near  him  to  desist  from  blowing  a  trumpet. 
Having    conducted    himself    in    this  quiet  manner  while  he 
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remained  in  the  theatre,  he  was  retiring  from  it.    Whether  the     Cliffobd 

performance  was  entirely  over  at  the  time,  did  not  certainly     bra^ndok. 

appear.    When  he  had  got  about  two  yards  from  the  pit  door, 

where  the  money  is  received,  the  defendant,  who  is  box-keeper  to 

the  theatre,  ordered  him  to  be  taken  into  custody.    A  constable 

accordingly  laid  hold  of  him,  and  carried  him  to  the  police  office 

in  Bow  Street,  before  Mr.  Bead,  the  magistrate  presiding  there  ; 

*but  nothing  being  proved  against  him,  except  that  he  wore  0.      [  *364  ] 

P.  in  his  hat,  after  being  detained  about  half  an  hour,  he  was  set 

at  liberty.    The  question  was,  whether  these  facts  proved  the 

justification. 

Bestf  Serjeant,  for  the  plaintiff,  contended  that  there  had 
been  no  riot  in  the  theatre  ;  that  the  plaintiff  had  not  instigated 
it,  if  there  was ;  and  that,  at  all  events,  he  had  been  illegally 
arrested  and  imprisoned  after  the  riot  had  ceased.  A  riot  must 
be  to  the  terror  of  his  Majesty's  subjects.  In  this  instance,  no 
terror  or  apprehension  was  felt  by  any  one.  The  audience  wei*e 
more  amused  with  what  was  going  forward  than  they  would  have 
heen  by  the  performance  of  the  stage.  Within  the  walls  of  a  public 
theatre,  the  public  have  a  right  to  express  their  approbation  or 
disapprobation  without  limit  or  control.  This  is  a  right  which 
has  been  immemorially  exercised,  which  is  essential  to  the  pro- 
sperity of  the  drama;  and  which  never  was  before  questioned  in 
a  court  of  justice.  It  stands  on  the  same  principle  with  hberty  of 
criticism,  which  the  judges  have  often  declared  to  be  sanctioned 
and  protected  by  law.  A  piece  may  be  hooted  from  the  stage — 
as  it  may  be  censured  and  ridiculed  in  writing  when  it  is 
published.  An  actor  may  be  praised  or  condemned  in  a  news- 
paper or  pamphlet  for  his  theatrical  performances.  So  he  may 
be  hissed  or  applauded  at  the  moment,  by  those  who  witness  his 
efforts.  Is  the  conduct  of  the  managers  then  to  be  privileged 
from  all  animadversion  ?  Upon  this  in  a  great  measure  depend 
public  amusement,  public  taste,  and  public  morals.  And  how 
are  the.  managers  to  be  controlled,  except  by  an  *unequivocal  [*365] 
manifestation  of  public  opinion  ?  From  the  system  of  monopoly 
on  which  our  theatres  are  governed,  people  cannot  leave  a 
theatre  where  they  are  ill  used,  and  frequent  another,  which  is 
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Cliffobd  conducted  with  more  liberality.  Their  only  remedy  is  to  express 
Bbandox.  *h®^^  disapprobation  in  the  hearing  of  the  manager,  and  to  bring 
him  to  terms  of  submission.  This  accordingly  is  the  course 
which  has  been  always  pursued.  Mr.  Garrick  and  the  first  men 
who  have  undertaken  the  management  of  our  theatrical  concerns 
have  hitherto  cheerfully  yielded  to  the  jurisdiction  of  the  pit, 
without  a  thought  of  appealing  to  Westminster  Hall.  Such  is 
the  generosity  as  well  as  the  discrimination  of  the  British  public, 
that  there  can  be  no  danger  of  this  power  being  converted  to 
purposes  of  vexation  or  injustice.  In  the  present  instance,  the 
managers  of  Covent  Garden  Theatre  have  done  every  thing  to 
aggrieve  and  insult  the  public,  and  the  opposition  to  their 
tyranny  has  been  marked  by  great  moderation  and  forbearance. 
They  have  raised  the  prices  of  admission  most  needlessly ;  and 
according  to  the  argument  on  the  other  side,  had  they  insisted 
upon  seven  guineas  for  admission  to  the  boxes,  instead  of  seven 
shillings,  no  one  had  any  right  to  complain.  Formerly,  any  of 
the  gentlemen  of  the  jury  might  have  occupied  the  box  in  the 
theatre  which  the  night  before  was  honoured  by  the  presence  of 
the  Sovereign  himself  and  his  august  family ;  but  the  managers 
have  now  attempted  to  exclude  the  public  from  a  considerable 
part  of  the  house,  and  to  introduce  invidious  distinctions  where 
there  ought  to  be  perfect  equality.  Yet  there  has  been  no  such 
violence  exercised  as  has  been  formerly  witnessed  on  much  less 
[  •306  ]  provocation — no  pulling  up  of  benches  or  breaking  *of  chande- 
liers— no  bloodshed,  or  even  breach  of  the  peace.  There  is  no 
pretence  for  denominating  what  the  witnesses  have  described 
"a  riot.'*  The  people  were  only  expressing,  according  to 
ancient  usage,  their  sense  of  what  they  disapproved.  The  noise 
was  great,  but  not  greater  than  is  frequently  heard  at  the 
condemnation  of  a  new  play.  Bells  and  rattles  may  be  new  to 
•  the  pit,  but  cat-calls,  which  are  equally  stunning,  are  as  old  as 
the  English  drama.  Nor  can  the  legality  of  the  scene  depend 
upon  the  exact  degree  of  noise  which  is  made  by  the  au^nce, 
but  whether  outrage  is  committed,  whether  terror  is  excited,  and 
whether  the  object  is  laudable.  If  the  managers  remain 
obstinate  and  set  at  defiance  milder  expostulations,  they  must  l;o 
brought  back  to  their  duty  by  louder  remonstrances ;  and  there 
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seem  no  just  limits  to  necessaxv  resistance  but  a  breach  of  the  Cufvobo 
peace  and  a  violation  of  property.  The  patentees  do  not  hold  bbandon. 
the  grant  of  the  Grown  merely  for  their  own  emolument,  but  as 
the  trustees  of  the  public ;  and  they  are  answerable  to  the  public 
for  the  manner  in  which  they  execute  the  trust.  How  could  it 
be  said  that  the  plaintiJff  had  instigated  this  supposed  riot? 
Whatever  it  was,  it  raged  as  furiously  before  he  entered  the 
house  as  afterwards.  He  took  no  part  in  the  disturbance,  and 
instead  of  encouraging  the  supposed  rioters,  he  prevailed  upon  a 
gentleman  near  him  to  desist  from  blowing  a  trumpet.  By 
wearing  0.  P.  in  his  hat,  he  simply  expressed  his  opinion,  that 
the  old  prices  were  sufficient  and  ought  to  be  restored.  If  this 
were  illegal,  it  would  soon  be  a  misdemeanor  to  wear  a  blue 
cockade  at  an  election,  or  a  white  favour  at  a  wedding.  The 
conduct  of  Mr.  GliJSbrd  while  he  remained  *in  the  pit  was  most  [  *367  ] 
exemplary.  But  whatever  difference  of  opinion  there  might  be 
upon  that  subject, — suppose  that  he  was  there  guilty  of  a  riot 
and  breach  of  the  peace,  the  arrest  was  equally  illegal.  At  any 
rate,  the  riot  had  ceased,  and  he  had  withdrawn  from  the  scene 
of  action.  He  might  as  well  have  been  dragged  from  his  bed  by 
the  defendant  and  the  other  servants  of  the  house,  and  carried 
before  a  magistrate,  a  month  after  the  supposed  offence  had  been 
committed.  But  it  is  an  established  maxim  of  law,  that  though 
a  constable  or  a  private  person  may  interpose  to  prevent  a 
breach  of  the  peace,  or  carry  before  a  Justice  a  person  appre- 
hended by  them  in  the  act  of  breaking  the  peace ;  yet  when  the 
affray  is  over,  their  power  is  gone,  and  they  cannot  arrest  the 
offender  without  a  warrant  granted  by  a  magistrate  after  an 
information  laid  before  him  upon  oath.  Therefore  all  the  issues  on 
the  record  must  be  found  for  the  plaintiff.  The  defendant  was 
guilty  of  the  assault  and  false  imprisonment  laid  to  his  charge, 
and  guilty  without  any  such  cause  as  he  has  alleged  in  his  pleas 
of  justification. 

Shepherd,  Serjt.,  spoke  at  great  length  for  the  defendant; 
but  as  most  of  his  legal  arguments  were  adopted  by  the  Chief 
Justice,  it  seems  unnecessary  to  detail  them. 

B.B. — ^VOL.  XI.  8  b 
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CLirFOBD     Sm  James  Mansfield,  Ch.  J. : 

Bbahdon.  The  first  great  question  for  the  consideration  of  the  jury  will 
be,  whether  the  plaintiff  was  instigating  a  riot  in  Govent  Garden 
Theatre  on  the  evening  in  question?  and  then  they  must 
determine,  whether  he  was  arrested  while  the  riot  continued. 
[  *S68  ]  As  to  the  existence  of  a  riot  in  the  *house,  no  doubt  can  l>e 
entertained.  It  appears  that  for  a  great  many  nights  there  were 
riots  there  of  such  a  nature  as  go  to  put  an  end  altogether  to 
dramatic  representation.  I  cannot  tell  upon  what  grounds  many 
people  conceive  they  have  a  right,  at  a  theatre,  to  make  such  a 
prodigious  noise  as  to  prevent  others  from  hearing  what  is  going 
forward  on  the  stage.  Theatres  are  not  absolute  necessaries  of 
life,  and  any  person  may  stay  away  who  does  not  approve  of  the 
manner  in  which  they  are  managed.  If  the  prices  of  admission 
are  unreasonable,  the  evil  will  cure  itself.  People  will  not  go, 
and  the  proprietors  will  be  ruined,  unless  they  lower  their 
demands.  But  the  proprietors  of  a  theatre  have  a  right  to 
manage  their  property  in  their  own  way,  and  to  fix  what  prices 
of  admission  they  think  most  for  their  own  advantage.  It  is 
said,  if  the  prices  asked  are  considered  too  high,  people  have  a 
right  to  express  their  disapprobation  in  the  tumultuous  manner 
they  have  adopted.  From  this  doctrine  I  must  altogether 
dissent.  If  the  proprietors  have  acted  contrary  to  the  conditions 
of  the  patent,  the  patent  itself  may  be  set  aside  by  a  writ  of 
HcirefactM  in  the  Court  of  Chancery.  The  private  boxes  furnish 
as  little  ground  for  violence.  The  house  is  the  property  of  a 
certain  number  of  individuals,  to  be  used  by  them  according  to 
their  own  discretion.  I  conceive  it  quite  impossible  that  any 
thing  which  has  been  done  by  the  managers  in  raising  the 
prices,  or  making  some  of  the  boxes  private,  can  be  any  sort  of 
justification  in  point  of  law  for  such  scenes  as  took  place  on  the 
night  in  question — scenes  which  are  a  disgrace  to  the  country-, 

£  ♦360  ]  and  which  tend  to  bring  us  back  to  a  state  of  barbarism.  *If 
questions  of  this  sort  are  to  be  decided  by  multitudes  of  people 
assembling  tumultuously,  and  behaving  in  such  a  manner  as  to 
frighten  decent  members  of  society  from  going  to  the  theatre, 
there  will  be  an  end  of  the  law.  It  is  time  for  the  public  to 
understand,  that  the  proceedings  which  have  lately  taken  place 
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at  this  theatre  are  in  a  high  degree  illegal,  and  that  all  those  Cliffobd 
who  participate  in  them  are  liable  to  be  punished  severely,  in  branbok. 
proportion  to  their  offences.  These  premeditated  and  systematic 
tumults  have  been  compared  to  that  noise  which  has  been  at  all 
times  witnessed  at  theatres  in  the  immediate  expression  of  the 
feelings  of  the  audience  upon  a  new  piece,  or  the  merits  or 
defects  of  a  particular  performer.  The  cases,  however,  are 
widely  diJSerent.  The  audience  have  certainly  a  right  to  express 
by  applause  or  hisses  the  sensations  which  naturally  present 
themselves  at  the  moment ;  and  nobody  has  ever  hindered,  or 
would  ever  question,  the  exercise  of  that  right.  But  if  any  body 
of  men  were  to  go  to  the  theatre  with  the  settled  intention  of 
hissing  an  actor,  or  even  of  damning  a  piece,  there  can  be  no 
doubt  that  such  a  deliberate  and  pre-concerted  scheme  would 
amount  to  a  conspiracy,  and  that  the  persons  concerned  in  it 
might  be  brought  to  punishment.  If  people  endeavour  to  effect 
an  object  by  tumult  and  disorder,  they  are  guilty  of  a  riot.  It  is 
not  necessary,  to  constitute  this  crime,  that  personal  violence 
should  have  been  committed,  or  that  a  house  should  have  been 
pulled  in  pieces.  I  am  clearly  of  opinion  that  the  scenes  which 
have  been  described  amount  to  a  riot.  How  can  it  be  said  there 
*was  no  terror  ?  Would  any  of  the  jury  allow  their  wives  or  [  ♦370  ] 
daughters  to  go  to  the  theatre  during  these  disturbances  ?  Must 
not  those  who  entertain  a  different  opinion  upon  the  matters  in 
dispute,  and  are  friendly  to  the  managers,  expect  to  meet  violent 
ill-treatment?  The  jury  will  consider,  then,  whether  Mr. 
Clifford  was  an  instigator  of  the  riot,  which  one  of  his  witnesses 
has  represented  as  resembling  a  quarrel  among  a  thousand 
drunken  sailors.  The  law  is,  that  if  any  person  encourages  or 
promotes,  or  takes  part  in  riots,  whether  by  words,  signs,  or 
gestures,  or  by  wearing  the  badge  or  ensign  of  the  rioters,  he  is 
himself  to  be  considered  a  rioter,  and  he  is  liable  to  be  arrested 
for  a  breach  of  the  peace.  In  this  case,  all  are  principals.  It  is 
not  easy  to  conceive  that  the  plaintiff  had  no  intention  to 
encourage  the  rioters.  How  happened  it  that  at  his  entrance  he 
was  saluted  with  the  exclamation,  ''Here  comes  the  honest 
counsellor !  "  How  had  he  deserved  this  peculiar  panegyric  ? 
How  came  it  that  a  word  from  him  was  sufficient  to  prevent  a 

3  B  2 
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CuproBD  mftn  from  blowing  a  trumpet  ?  For  vhat  purpose  did  he  go  to 
BmAXDOK.  ^^^  theatre  ?  Was  it  to  see  the  play  ?  Why  did  he  wear  O.  P. 
in  his  hat  ?  Did  he  not  know  the  meaning  of  these  letters ;  and 
if  he  did,  with  what  view  did  he  exhibit  them  but  to  encourage 
the  mob  by  his  example,  and  to  impress  upon  them  the  idea 
they  were  acting  agreeably  to  law  ?  Upon  all  the  circumstances 
the  jury  will  exercise  their  judgments,  and  consider  whether  the 
plaintijff  instigated  the  riot.  If  he  in  any  way  encouraged  the 
rioters,  he  is  guilty.  We  now  come  to  the  moment  of  his  appre- 
[  *87i  ]  hension.  And  the  rule  of  *law  certainly  is,  that  a  private  person 
cannot  arrest  another  for  a  mere  breach  of  the  peace  at  a  time 
subsequent  to  the  commission  of  the  offence,  without  a  warrant 
from  a  magistrate.  But  there  is  some  difficulty  in  determining 
when  this  power  to  arrest  actually  ceases.  Here  if  the  riot  had 
been  over  a  considerable  time,  and  the  plaintiff  had  taken  the 
0.  P.  out  of  his  hat  hours  before,  and  there  appeared  no 
immediate  danger  of  the  riot  being  renewed,  Mr.  Brandon  had 
clearly  no  right  to  arrest  him,  without  a  warrant,  for  his  past 
offence.  If,  however,  at  the  time  of  the  arrest,  the  riot  which 
the  plaintiff  instigated  still  continued,  I  think  he  may  fairly  be 
said,  under  these  circumstances,  to  have  been  arrested  at  the  time 
of  committing  the  offence.  There  is  a  contrariety  of  evidence 
as  to  this  point,  upon  which  the  jury  must  determine.  His 
Lordship  concluded  by  requesting  the  jury  to  state  their  opinion 
separately  as  to  the  questions,  whether  the  plaintiff  had 
instigated  the  riot,  and  whether  the  riot  was  over  before  the 
arrest. 

The  jury,  after  retiring  some  time,  found  a  verdict  for  the 
plaintiff,  with  6L  damages ;  and  being  pressed  for  their  reasons, 
the  foreman  said,  they  thought  unanimously  that  the  arrest  was 
illegal ;  but  some  of  them  proceeded  on  the  ground  that  the  riot 
was  over,  and  others  that  the  wearing  the  letters  O.  P.  in  a 
theatre  was  not  any  instigation  to  riot,  t 

[  372,  ».  ]         t  In  the  preceding  Term  the  Court  the  diaturbanoee  in  Covent  Oarden 

of  K.  B.  granted  leaye  to  file  a  cri-  Theatre,  for  a  conspiracy ;  bat  before 

minal  information  against  Mr.  Clif-  Hilary  Term,  the  managers  agreed, 

ford  and   several  other   gentlemen  on  the  new  price  of  admission  to  the 

who  were  represented  as  promoting  boxes  being  allowed,  to  reduce  the 
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BEVAN,  Widow,  v.  HILL. 

(2  Camp.  381—382.) 

A  cheque  given  for  stock  sold  is  lost  by  tlie  vendor  in  going  home  from 
the  Stock  Exchange :  The  purchaser  is  immediaticly  informed  of  this 
fact,  but  refuses  to  pay  without  an  indemnity.  Four  months  after,  the 
bankers  on  whom  the  cheque  was  drawn  stop  payment,  with  sufficient 
money  to  answer  it  of  the  drawer's  in  their  hands.  Held,  that  under 
these  circumstances  an  action  would  not  lie  for  the  price  of  the  stock. 

IXDEBiTATUS  ASSUMPSIT  iox  stock  bargained  and  sold,  and  for 
money  had  and  received.    Plea,  the  general  issue. 

On  the  27th  of  February,  1809,  the  defendant  purchased  70?. 
5  per  cents,  belonging  to  the  plaintiff  for  692.  Is.  6d.y  and  the 
same  day  gave  her  a  cheque  for  that  sum  on  his  bankers, 
Messrs.  Walpole  &  Co.  She  lost  the  cheque  on  her  way  home 
from  the  Stock  Exchange.  He  was  immediately  apprized  of 
this  fact,  and  at  various  times  down  to  the  month  of  June  fol- 
lowing was  requested  to  pay  for  the  stock;  but  he  always 
refused  to  do  so,  unless  he  had  an  indemnity  against  his  liability 
on  the  cheque.  Messrs.  Walpole  &  Co.  became  bankrupts  in 
the  month  of  May,  in  the  same  year,  without  the  cheque  having 
ever  been  presented  for  payment.  The  defendant  proved  for  the 
amount  of  the  cheque  under  their  commission ;  but  had  not  re- 
ceived any  dividend  at  the  time  when  the  action  was  commenced. 

Garrow  for  the  plaintiff  insisted  that  the  cheque  could  not 
operate  as  payment  of  the  stock,  and  that  the  defendant  was 
still  bound   to  pay  the  69Z.  7«.  6rf.  without  receiving  any  in- 


price  of  admission  to  the  pit  to  its 
former  standard,  to  throw  open  to  the 
public  all  the  private  boxes  beyond 
the  number  which  had  existed  in  the 
old  theatre,  and  to  drop  all  the  prose- 
cutions which  they  had  commenced. 

Macklin,  the  famous  comedian, 
indicted  several  persons  for  a  con- 
spiracy to  ruin  him  in  his  profession. 
They  were  tried  before  Lord  Mans- 
field ;  and  it  being  proved,  that  they 


had  entered  into  a  plan  to  hiss  him 
as  often  as  he  appeared  on  the  stage, 
they  were  found  guilty  under  his 
Lordship's  direction;  but  the  pro- 
secutor declined  calling  upon  them 
to  receive  the  judgment  of  the  Court. 
— ^I  have  not  been  able  to  find  any 
authentic  account  of  the  trial.  [As 
to  the  right  of  civil  action  for  hissing 
an  actor  off  the  stage,  Gregory  v.  Duke 
o/Bninawick  (1844)  6  M.  &  Gr.  205, 
953.— F.  P.] 


1810. 
Feb,  8. 

[881] 
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Bevan 

r. 
Hill. 

[  ♦382  ] 


denmity.  Long  before  the  ^commencement  of  the  action,  he  had 
ceased  to  be  liable  on  the  cheque.  According  to  the  principle 
of  Tindal  v.  Brown,  1  T.  R.  167,+  after  the  bankruptcy  of  Wal- 
pole  &  Co.  a  holder  of  the  cheque  could  not  have  maintained 
an  action  upon  it  against  the  drawer,  and  even  in  a  short  time 
from  the  loss  of  the  cheque,  and  while  Walpole  &  Co.  continued 
to  pay,  it  must  have  come  into  the  hands  of  any  person  under 
circumstances  of  such  suspicion,  that  Brown  could  not  have 
been  sued  upon  it,  if  he  had  withdrawn  the  money  from  the 
bankers,  and  paid  it  to  the  plaintiff. 

LoBD  Ellenbobouoh  : 

It  is  certainly  possible  that  this  cheque  may  have  got  into 
the  hands  of  a  person  who  might  maintain  an  action  upon  it. 
The  very  day  it  was  lost  it  might  have  been  passed  for  value  to 
a  bond  fide  holder  without  notice.  I  therefore  think  the  defen- 
dant was  entitled  to  an  indemnity.  He  could  not,  without  this, 
have  safely  withdrawn  the  money  from  Walpole  &  Co.  before 
their  bankruptcy.  He  then  ceased  to  be  liable  upon  the  cheque, 
but  the  money  was  gone.  Besides,  the  bankruptcy  of  Walpole 
<&  Co.  may  not  be  sustainable,  and  the  defendant  is  not  to  be 
exposed  to  the  risk  of  the  commission  being  superseded. 

Plaintiff  nonsuited. 


1810. 
F^h.  13. 

At  WvH- 
Minster, 

[  383] 


\ 


BKADLEY  v.   GKEGOEY. 

(2  Camp.  383—366.) 

Where  a  man's  creditors  agree  to  take  a  composition  on  their  reBpoc- 
tive  debts,  to  be  secured  partly  by  the  acceptances  of  a  third  person, 
and  partly  by  his  own  notes,  and  to  execute  a  composition  deed  con- 
taining a  clause  of  release,  he  cannot  be  sued  for  the  original  debt  due 
to  a  creditor  who  had  promised  to  come  in  under  the  agreement,  to 
whom  the  acceptances  and  notes  were  regularly  tendered,  and  who 
refused  to  execute  the  composition  deed  after  it  had  been  executed  by 
all  the  other  creditors. 

This  was  an  action  for  goods  sold  and  delivered.  Plea,  the 
general  issue. 

The  original  existence  of  the  debt  demanded  being  admitted, 
the  defence  was  rested  on  the  following  facts : 

t  1  B.  B.  171. 
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In  April,  1808,  after  the  sale  and  delivery  of  the  goods  in  Bbadlet 
question,  the  defendant  having  fallen  into  embarrassed  circum-  gbbJobt, 
stances,  a  meeting  of  his  creditors  was  called.  This  was 
attended  by  the  plaintiff,  and  it  was  agreed  by  all  present,  that 
if  a  statement  the  defendant  then  made  was  correct,  they  would 
accept  of  a  composition  and  give  him  a  release.  Two  or  three 
of  the  creditors  were  appointed  to  inspect  his  books,  and  the 
meeting  was  adjourned  to  the  next  day.  The  plaintiff  did  not 
assist  at  the  following  meeting ;  but  from  the  report  then  made 
of  the  defendant's  affairs  all  the  creditors  present  consented  to 
take  a  composition  of  lOs.  in  the  pound  on  their  respective 
debts,  1b.  to  be  secured  by  the  acceptances  of  J.  Broxhup  at  one 
and  three  months,  and  the  remaining  8«.  to  be  paid  by  the 
defendant's  own  notes  at  9,  12,  and  15  months ;  and  on  these 
securities  being  given,  they  were  to  execute  a  composition  deed, 
containing  a  clause  *of  release.  The  next  morning,  the  defen-  [  ^^^  1 
dant's  attorney,  before  the  drawing  of  the  promissory  notes,  or 
the  deed  was  begun  to  be  prepared,  waited  upon  the  plaintiff  to 
know  whether  he  would  come  in  under  this  arrangement.  The 
plaintiff  said  he  was  extremely  glad  it  had  been  agreed  to  by 
the  others,  and  promised  to  accept  of  the  composition  and  to 
execute  the  deed.  The  deed  was  accordingly  prepared  and  exe- 
cuted by  the  other  creditors,  and  a  tender  was  made  to  the 
plaintiff  of  bills  accepted  by  Broxhup  for  Is.  in  the  pound,  and 
of  the  defendant's  own  notes  at  the  above  dates  for  the  remaining 
8«.  upon  the  sum  which  the  plaintiff  had  himself  stated  as  the 
amount  of  his  debt.  But  he  now  refused  to  accept  of  the  bills 
and  notes  or  to  execute  the  deed. 

Park  for  the  defendant  contended  that  after  this  agreement 
the  present  action  could  not  be  maintained,  and  relied  upon 
BiUUr  V.  Rlwdes,  1  Esp.  N.  P.  Cas.  236. 

Qarrow  and  Richardson^  contra^  maintained  there  was  no 
case  in  which  an  executory  agreement  to  accept  a  composition 
had  been  held  to  extinguish  a  debt.  This  was  accord  without 
satisfaction.  However  the  plaintiff  might  inforo  conscientue  be 
bound  by  his  promise,  and  whatever  effect  might  be  given  to  it 
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Bb&dlkt  in  a  court  of  eqaity,  yet  at  law,  it  could  not  be  a  bar  to  an  exist- 
Gbegobt.  ^g  right  of  action.  In  Fitch  v.  Sutton,  5  East,  230,  where  the 
composition  had  been  received,  the  Court  decided  that  the  original 
debt  was  not  extinguished ;  and  in  the  late  case  of  Steinman 
I  *tm  ]  V.  Magnus,  11  East,  *390,  2  Campb.  124,  in  which  it  was  held, 
that  after  a  composition  guaranteed  by  a  third  person  has  been 
actually  received,  the  creditor  cannot  maintain  an  action  for 
the  residue  of  his  demand,  it  seemed  to  be  allowed  on  all  hands 
that  the  mere  agreement  to  receive  a  composition  would  have 
been  no  bar.  In  Butler  v.  Rhodes  the  defendant  had  been 
induced  to  assign  the  whole  of  his  property  to  a  trustee,  and 
was  left  without  any  means  to  satisfy  the  plaintiff's  demand. 

Lord  Ellbnbobough  : 

I  think  the  agreement  in  the  present  case  operates  as  satis- 
faction. The  defendant  undertook  to  procure  the  acceptances  of 
a  third  person  for  Is.  in  the  pound ;  to  give  his  own  notes  for 
Ss.  more ;  to  prepare  a  composition  deed  with  a  clause  of  release ; 
and  to  procure  the  other  creditors  to  execute  it.  The  plaintiff 
undertook  to  accept  of  the  composition,  and  to  sign  the  com- 
position deed.  There  was  clearly  a  good  consideration  for  thia 
promise  moving  from  the  defendant  to  the  plaintiff,  as  well  in 
the  benefit  the  latter  was  to  receive,  as  in  the  inconvenience  the 
other  was  to  suffer.  But  it  is  said  this  agreement  is  execu- 
tory, and  therefore  can  be  no  bar.  I  think  it  is  executed. 
Every  thing  on  the  defendant's  part  was  performed.  As  far  as 
depended  upon  him,  there  has  been  satisfaction  as  well  as  accord. 
It  is  the  plaintiff's  own  fault  that  he  has  not  enjoyed  the  fuU 
benefit  of  all  that  he  stipulated  for.  Accord  is  no  bar  without 
satisfaction ;  but  a  party  is  not  to  be  permitted  to  say  there  is 
no  satisfaction,  to  whom  satisfaction  has  been  tendered  according 
to  the  terms  of  the  accord.  It  would  be  most  unjust  if  the 
[  *.38G  ]  defendant  could  be  sued  in  this  ^action,  and  I  am  of  opinion 
that  in  point  of  law  the  action  is  not  maintainable. 

Plaintiff  nonsuited  A 

i  But  although  a  creditor  agree  compound,  all  the  other  creditors 
to  take  a  composition,  on  a  false  would  do  so  likewise,  if  any  of  the 
representation   that    if    he    would     others  stand  out,  he  is  not  bound  by 


VOL.  XI.]  1810.    K.  B.    2  CAMP.  887—888.  745 


DOE,  BX  D.  ASH  AND  Another,  v.  CALVERT.  i?io- 

(2  Camp.  387—390.)  

Where  rent  is  usually  paid  at  a  banker's,  if  the  banker,  without  any        [  387  ] 
special  authority,  reoeives  rent  accruing  after  the  expiration  of  a  notice 
to  quit,  the  notice  to  quit  is  not  thereby  waiyed. 

A  notice  to  quit  is  not  primd  facie  evidence  of  the  period  of  the  year 
when  the  tenancy  oommenced.t 

This  was  an  ejectment  by  landlords  against  tenant,  to  recover 
the  possession  of  a  house  situate  in  Gutter  Lane,  Gheapside. 

The  demise  was  laid  on  the  29th  June,  1809,  and  the  lessors 
of  the  plaintiff  relied  upon  a  notice  to  quit  which  expired  on 
Midsummer  day  preceding. 

The  first  question  which  arose  was,  whether  the  notice  to  quit 
had  not  been  waived  by  a  subsequent  receipt  of  rent.  It 
appeared  that  the  rent  for  the  premises  had  for  several  years 
been  received  by  Messrs.  Gordon  &  Go.  on  account  of  the  land- 
lord, and  that  a  clerk  of  theirs  at  Michaelmas,  1809,  received  a 
quarter's  rent  due  for  the  quarter  which  then  expired ;  but  that 
he  was  then  ignorant  of  the  notice  to  quit  having  been  given,  or 
the  ejectment  having  been  brought,  and  that  he  accepted  the 
rent  without  any  special  authority,  imagining  that  matters 
remained  between  the  parties  on  their  former  footing.  There 
was  no  evidence  of  the  rent  having  come  to  the  hands  of  the 
lessors  of  the  plaintiff. 

Park  for  the  defendant  insisted  that  the  lessors  of  the       [388] 
plaintiff  were  bound  by  the  act  of  their  agent,  and  that  there 
was  here  an  unequivocal  acknowledgment  of  the  tenancy  sub- 
sequent to  the  day  of  the  demise. 

Lord  Ellenborouoh  : 

The  receipt  of  the  rent  due  at  Michaelmas  is  prima  facie  a 

the  agreement.      Cooling  v.  Noyes,  cannot    be   pleaded   to    an    action 

6  T.  B.  263.    And  an  agreement  be-  brought  by  one  of  the  creditors  for 

tween  a  debtor  and  his  creditors,  that  his    whole    demand.     Heathcote  y. 

they  will  accept  a  composition  in  CrooksJianks,  2  T.  R.  24. 
satisfaction  of  tiieir  debts,  if  no  fund  f  See  also  Doe  d.  Claryes  y.  Forster 

be  appropriated  for  the  purpose  of  (1811)13  East,  405,  reported  in  loco, 

paying  them,  is  nudum  pactum,  and  post, — ^E.  C. 
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Dob        waiver  of  the  notice  to  quit  at  Midsummer.    But  since  it  appears 

ex  d.  Ash  . 

and  Another  that  this  rent  was  received  by  an  agent  ignorant  of  the  steps 
Calvert  ^^^^^  by  his  principal  to  determine  the  tenancy,  and  without 
any  special  authority  to  receive  it,  I  am  of  opinion  that  the 
notice  to  quit  remains  in  full  force.  If  rents  are  usually  paid 
at  a  banker's,  it  would  be  too  much  to  say  that  a  tenancy  is 
acknowledged  by  the  banker  receiving  rent  for  the  premises  in 
the  common  routine  of  business  after  a  notice  to  quit  has 
expired.! 

A  difiSiculty  then  arose  to  prove  that  this  was  a  Midsummer 
holding. 

Garroic,  for  the  lessors  of  the  plaintiff,  submitted  that  it 
must  privici  facie  be  taken  to  be  so,  because  the  notice  to  quit 
expired  at  that  period  of  the  year. 

Lord  Ellenborough  : 

It  was  once  most  improperly  so  held  ;  but  now  I  believe  I  may 
[*389  1      say  all  the  *Judge8  are  of  a  contrary  opinion.    To  make  the 
party's  own  act  evidence  in  his  favour  is  contrary  to  first  prin- 
ciples.    *    *     * 


1810.  HOLCOMBE   v.  HEWSON.} 

^^*-  (2  Camp.  391—392.) 

r  391  1  An  agreement  between  a  brewer  and  a  publican,  that  the  pubUcan 

shall  take  all  his  beer  of  the  brewer,  cannot  be  enforced,  unless  the 
brewer  supply  the  publican  with  good  beer,  such  as  ought  to  give  satis- 
faction to  his  customers.  In  an  action  on  this  agreement,  the  quality 
.  of  the  beer  cannot  be  proved  by  shewing  what  sort  of  a  commodity  the 
brewer  furnished  to  other  publicans  during  the  same  period. 

This  was  an  action  of  assumpsit  by  a  brewer  against  a 
publican,  on  an  agreement  whereby  it  was  stipulated  that  the 
defendant  should  take  all  his  beer  of  the  plaintiff,  and  that  if  he 

t  Vide  Doe  v.  Jiatten,  Cowp.  243 ;  Ch.  D.  227, 47  L.  J.  Ch.  174 ;  Edwick 

Zouch  d.  Ward  v.  Willingale,  2  R.  E.  v.  Hawkes  (1881)  18  Ch.  D.  199,  oO 

770   (1   H.  Bl.  311);    Ooodright  v.  L.  J.  Ch.  577  (impUed  obligation  to 

Cordwenty  3  R  E.  161  (6  T.  E.  219).  supply  any  kind  of  beer  required  by 

X  See   Luker  v.  Dennis  (1877)  7  tenant). — F.  P. 
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did  not,  he  should  pay  an  advanced  rent  for  the  house  which  he    Holcombe 
occupied.  Hewbon. 

Garrotv  for  the  plaintiff  allowed  (which  was  confirmed  by 
Lord  Ellenbobough)  that  if  it  should  appear  that  the  beer 
supplied  by  the  plaintiff  to  the  defendant  while  they  dealt  to- 
gether, was  not  of  a  fair  merchantable  quality,  and  such  as 
ought  to  have  given  satisfaction  to  the  defendant's  customers,  ' 
the  present  action  could  not  be  maintained. 

To  prove  its  excellence,  the  plaintiff's  foreman  was  called,  and 
stated  that  it  was  made  of  malt  and  hops  only. 

Garrotv  then  proposed  to  call  several  other  publicans  who 
dealt  with  the  plaintiff  at  the  same  time  with  the  defendant,  and 
since  the  latter  had  taken  his  beer  of  another  brewer,  to  swear 
that  they  were  supplied  with  an  excellent  commodity,  which  was 
highly  approved  of  by  their  customers. 

Lord  Ellenbobough: 

This  is  res  inter  alios  acta.  We  cannot  here  enquire  into  the 
quality  of  different  *beer  furnished  to  different  persons.  The  [  *392  ] 
plaintiff  might  deal  well  with  one  and  not  with  the  others.  Let 
him  call  some  of  those  who  frequented  the  defendant's  house, 
and  there  drank  the  beer  which  he  sent  in,  or  let  him  give  any 
other  evidence  of  the  quality  of  this  beer ;  but  I  cannot  admit 
witnesses  to  his  general  character  and  habits  as  a  brewer. 

The  defendant  afterwards  proved  that  the  beer  supplied  to 
him  by  the  plaintiff  was  very  bad,  and  that  he  had  lost  almost 
the  whole  of  his  customers  before  he  began  to  deal  with  another 
brewer ;  since  which  he  has  carried  on  a  thriving  trade. 

The  plaintiff  submitted  to  he  nonsuited. 
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EEX  V.   LAMBERT  and  PERET. 

1810. 
Feb.  24.  (2  Camp.  398-406.) 

It  is  not  libellous  for  a  writer  who  allows  the  Soyereign  to  be  soli- 
[  398  ]  citous  for  the  welfare  of  his  subjects,  and  who  has  no  intention  of 

calumniating  him  or  of  bringing  his  personal  government  into  public 
odium,  to  express  regret  that  he  has  taken  an  erroneous  view  uf  any 
question  of  foreign  or  domestic  policy.  On  the  trial  of  an  information 
for  a  libel  in  a  newspaper,  the  defendant  has  a  right  to  have  read  in 
evidence  any  extract  from  the  same  paper  connected  with  the  subject  of 
the  passage  charged  as  libellous,  although  disjoined  from  it  by  extraneous 
matter  and  printed  in  a  different  character.! 

This  was  an  information  filed  ex  officio  by  the  Attorney - 
Oeneral  against  the  printer  and  proprietor  of  the  Morning 
Chronicle  newspaper,  which  charged  that  they  "  being  seditious, 
malicious,  and  ill  disposed  persons,  and  being  greatly  disaffected 
to  our  present  sovereign  Lord,  George  the  Third,  &c.  and  to 
his  administration  of  the  government  of  this  kingdom,  and 
[  ♦899  ]  *most  unlawfully,  wickedly,  and  maliciously  devising,  designing, 
and  intending,  as  much  as  in  them  lay,  to  bring  our  said  Lord 
the  King  and  his  administration  of  the  government  of  this 
kingdom  and  the  persons  employed  by  him  in  the  administration 
of  the  government  of  this  kingdom,  into  great  and  public  hatred 
and  contempt  among  all  his  liege  subjects,  and  to  alienate  and 
withdraw  from  our  said  Lord  the  King  the  cordial  love  and 
affection,  true  and  due  obedience,  fidelity,  and  allegiance  of  the 
subjects  of  our  said  Lord  the  King ;  on  &c.  at  &c.  did  unlaw- 
fully, seditiously,  and  maliciously  print  and  publish,  and  cause, 
&c.  a  certain  scandalous,  malicious,  and  seditious  libel  of  and 
concerning  our  said  Lord  the  King  and  his  administration  of  the 
government  of  this  kingdom,  to  the  tenor  and  effect  following, 
that  is  to  say,  'What  a  crowd  of  blessings  rush  upon  one's 
mind,  that  might  be  bestowed  upon  the  country,  in  the  event 
of  a  total  change  of  system !  Of  all  monarchs  indeed  since  the 
Revolution,  the  successor  of  George  the  Third  will  have  the 
finest  opportunity  of  becoming  nobly  popular : '  To  the  great 
scandal,  &c." 

The  defendants  admitted  that  the  paragraph  set  out  in  the 

t  And  dist.  on  this  point,  Darby  v.  Ousehy  (1856)  1  H.  &  N.  1,  25  L.  J. 
Ex.  229.— F.  P. 
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information  as  a  libel  was  published  by  them  in  the  Morning        Rbx 
Chronicle  of  2nd  October,  1809.  Lambekt 

Mr.  Perry,  who  conducted  his  defence  in  person,  wished  ^^^  Pkrry. 
another  paragraph  from  the  same  paper  to  be  read,  by  way  of 
explaining  the  supposed  libel.  The  paragraph  now  proposed 
to  be  read  was  at  a  considerable  distance  from  the  other,  and 
printed  in  a  different  type,  and  there  was  some  intelligence 
between  the  two  *of  a  totally  extraneous  nature,  concerning  the  [  *400  ] 
arrival  and  departure  of  fleets,  &c. 

The  Attomey-Oeneral  observed  that  the  paragraph  pointed 
out  could  only  be  read  ex  gratid. 

Lord  Ellskbobouoh  : 

If  there  be  any  parts  of  the  same  paper  upon  the  same  topic 
with  the  libel,  or  fairly  connected  with  it,  the  defendants  have  a 
right  to  their  being  read,  although  locally  disjoined  from  it. 
I  cannot  admit  any  thing  totally  foreign  to  the  subject  of  the 
record  to  be  read  or  made  applicable  to  the  defence.  But 
passages  of  the  same  paper  tending  to  shew  the  intention  and 
mind  of  the  defendants  with  respect  to  this  specific  paragraph, 
must  be  very  material  for  the  consideration  of  the  jury.  On 
the  trial  of  Mr.  Home  Tooke  for  high  treason,  the  matter  was 
carried  much  farther.  The  prisoner  was  allowed  to  read  in  his 
defence  various  extracts  from  works  which  he  had  published  at 
a  former  period  of  his  life,  and  these  the  jury  were  permitted  to 
carry  along  with  them  when  they  retired  to  consider  of  their 
verdict.  I  am  not  prepared  to  say  that  I  should  go  so  far.  I 
entertain  the  highest  deference  for  the  Judges  who  presided  on 
that  occasion,  and  their  authority  is  entitled  to  the  greatest 
weight ;  but  if  the  point  should  ever  arise  before  me,  it  would 
become  my  duty  seriously  to  consider  whether  such  evidence 
should  be  admitted.  Here,  however,  I  feel  no  hesitation.  The 
passage  alluded  to  will  deserve  more  or  less  attention  according 
to  its  connexion  with  the  subject  matter  of  the  libel ;  but  its 
local  situation  and  the  character  in  which  it  is  Sprinted  furnish  [  *40i  ] 
no  ground  of  objection  to  its  being  read. 

An  extract  was  read  accordingly,  which  concluded  as  follows : 
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Rex  '*  The  Prince  has  thought  it  his  duty  to  express  to  his  Majesty 
Lambebt  ^^^  fi^^"^  ^^^  unalterable  determination  to  preserve  the  same 
and  Pebby.  course  of  neutrality  which  he  has  maintained,  and  which,  from 
every  feeling  of  dutiful  attachment  to  his  Majesty's  person, 
from  his  reverence  of  the  virtues,  and  from  his  confidence  in 
the  wisdom  and  solicitude  of  his  royal  father  for  the  happiness 
of  his  people,  he  is  sensible  ought  to  be  the  course  that  he 
should  pursue.  We  have  no  doubt  that  this  assurance  of  the 
filial  respect  of  the  heir  apparent,  in  not  interposing  his  high 
influence  in  the  forming  of  an  administration,  will  be  most 
acceptable  to  his  Majesty." 

Lord  Ellenbobouoh  in  summing  up  to  the  jury,  after  com- 
menting upon  the  weight  to  be  given  to  this  extract,  which  he 
thought  ought  to  have  been  considerable,  if  it  had  stood  near 
the  passage  complained  of,  and  they  had  formed  parts  of  the 
same  discussion,  but  which  was  greatly  diminished  by  their 
distance  from  each  other,  and  the  matters  interposed  between 
them — proceeded  to  say  :  The  next  and  most  important  question 
is,  what  is  the  fair,  honest,  candid  construction  to  be  put  upon 
the  words  standing  by  themselves?  Is  the  passage  set  out  in 
the  information,  per  se  libellous?  The  first  sentence  easily 
admits  of  an  innocent  interpretation.  ''What  a  crowd  of 
blessings  rush  upon  one's  mind  that  might  be  bestowed  upon 
[  *^^^2  ]  ^}^Q  country  *in  the  event  of  a  total  change  of  system  ?  "  The 
fair  meaning  of  the  expression,  "change  of  system,"  I  think  is, 
a  change  of  political  system — not  a  change  in  the  frame  of  the 
established  government — but  in  the  measures  of  policy  which 
have  been  for  some  time  pursued.  By  total  change  of  system 
is  certainly  not  meant  subversion  or  demolition ;  for  the  descent 
of  the  crown  to  the  successor  of  his  Majesty  is  mentioned 
immediately  after.  The  writer  goes  on  to  speak  of  the  blessings 
that  may  be  enjoyed  upon  the  accession  of  the  Prince  of  Wales  ; 
and  therefore  cannot  be  understood  to  allude  to  a  change  in- 
consistent with  the  full  vigour  of  the  monarchical  part  of  the 
constitution.  Now  I  do  not  know  that  merely  saying,  there 
would  be  blessings  from  a  change  of  system,  without  reference 
to  the  period  at  which  they  may  be  expected,  is  expressing  a 
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wish  or  a  sentiment  that  may  not  be  innocently  expressed  in  Rex 
reviewing  the  political  condition  of  the  country.  The  informa-  lambsbt 
tion  treats  this  as  a  libel  on  the  person  of  his  Majesty,  and  his  *°^  pb»by. 
personal  administration  of  the  government  of  the  country.  But 
there  may  be  error  in  the  present  system,  without  any  vicious 
motives,  and  with  the  greatest  virtues,  on  the  part  of  the  reign- 
ing Sovereign.  He  may  be  misled  by  the  Ministers  he  employs, 
and  a  change  of  system  may  be  desirable  from  their  faults.  He 
may  himself,  notwithstanding  the  utmost  solicitude  for  the 
happiness  of  his  people,  take  an  erroneous  view  of  some  great 
question  of  policy,  either  foreign  or  domestic.  I  know  but  of 
one  Being  to  whom  error  may  not  be  imputed.  If  a  person  who 
admits  the  wisdom  and  the  virtues  of  his  Majesty,  laments  that 
in  the  exercise  of  these  he  has  taken  an  unfortunate  *and  ^  *^^  ] 
erroneous  view  of  the  interests  of  his  dominions,  I  am  not 
prepared  to  say  that  this  tends  to  degrade  his  Majesty  or  to 
alienate  the  affections  of  his  subjects.  I  am  not  prepared  to  say 
that  this  is  libellous.  But  it  must  be  with  perfect  decency  and 
respect,  and  without  any  imputation  of  bad  motives.  Go  one 
step  farther,  and  say  or  insinuate,  that  his  Majesty  acts  from 
any  partial  or  corrupt  view,  or  with  an  intention  to  favour  or 
oppress  any  individual  or  class  of  men,  and  it  would  become 
most  libellous.  However,  merely  to  represent  that  an  erroneous 
system  of  government  obtains  under  his  Majesty's  reign  I  am 
not  prepared  to  say  exceeds  the  freedom  of  discussion  on  political 
subjects  which  the  law  permits. — Then  comes  the  next  sentence  : 
*'  Of  all  monarchs  indeed,  since  the  Revolution,  the  successor  of 
George  the  Third  will  have  the  finest  opportunity  of  becoming 
nobly  popular."  This  is  more  equivocal ;  and  it  will  be  for  you, 
gentlemen  of  the  jury,  to  determine  what  is  the  fair  import  of 
the  words  employed.  Formerly  it  was  the  practice  to  say,  that 
words  were  to  be  taken  in  the  more  lenient  sense ;  but  that 
doctrine  is  now  exploded  ;  they  are  not  to  be  taken  in  the  more 
lenient  or  more  severe  sense;  but  in  the  sense  which  fairly 
belongs  to  them,  and  which  they  were  intended  to  convey. 
Now,  do  these  words  mean  that  his  Majesty  is  actuated  by 
improper  motives,  or  that  his  successor  may  render  himself 
nobly  popular  by  taking  a  more  lively  interest  in  the  welfare  of 
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Hex        his  subjects  ?    Sach  sentiments,  as  it  would  be  most  mischievous, 
Lambert     80  it  would  be  most  criminal  to  propagate.    But  if  the  passage 
awl  Pebbt.  ^jjy  means  that  his  Majesty,  dmring  his  reign,  *or  any  length 
L  ""404  ]      qi  |;£me,  may  have  taken  an  imperfect  view  of  the  interests  of 
the  country,  either  respecting  our  foreign  relations,  or  the  system 
of  our  internal  policy — if  it  imputes  nothing  but  honest  error, 
without  moral  blame,  I  am  not  prepared  to  say  that  it  is  a  libel. 
The  extract,  read  at  the  request  of  the  defendants,  does  seem  to 
me  too  remote  in  point  of  situation  in  the  newspaper,  to  have 
any  material  bearing  on  the  paragraph  in  question.    If  it  had 
formed  a  part  of  the  same  discussion,  it  must  certainly  have 
tended  strongly  to  shew  the  innocence  of  the  whole.    It  speaks 
of  that  which  every  body  in  his  Majesty's  dominions  knows,  his 
Majesty's  solicitude  for  the  happiness  of  his  people,  and  it 
expresses  a  respectful  regard  for  his  paternal  virtues.    What 
connexion  it  has  with  the  passage  set  out  in  the  information, 
it  is  for  you  to  determine.    Taking  that  passage  substantively 
and  by  itself,  it  is  a  matter,  I  think,  somewhat  doubtful,  whether 
the  writer  meant  to  calumniate  the  person  and  character  of  our 
august  Sovereign.    If  you  are  satisfied  that  this  was  his  in- 
tention by  the  application  of  your  understandings  honestly  and 
fairly  to  the  words  complained  of,  and  you  think  they  cannot 
properly  be  interpreted  by  the  extract  which  has  been  read  from 
the  same  paper,  you  will  find  the  defendants  guilty.    But  if, 
looking  at  the  obnoxious  paragraph  by  itself,  you  are  persuaded 
that  it  betrays  no  such  intention ;  or  if,  feeling  yourselves 
warranted  to  import  into  your  consideration  of  it  a  passage 
connected  with  the  subject,  though  considerably  distant  in  place 
and  disjoined  by  other  matter,  you  infer  from  that  connexion 
that  this  was  written  without  any  purpose  to  calumniate  the 
[*405  ]      personal  ^government  of  his  Majesty,  and  render  it  odious 
to  his  people,  you  will  find  the  defendants  not  guilty.    The 
question  of  intention  is  for  your  consideration.    Tou  will  not 
distort  the  words,  but  give  them  their  application  and  meaning 
as  they  impress  your  minds.    What  appears  to  me  most  material 
is  the  substantive  paragraph  itself ;  and  if  you  consider  it  as 
meant  to  represent  that  the  reign  of  his  Majesty  is  the  only 
thing  interposed  between  the  subjects  of  this  country  and  the 
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possession  of  great  blessings,  which  are  likely  to  be  enjoyed         Rex 
in  the  reign  of  his  successor,  and  thus  to  render  his  Majesty's     lambkbt 
administration  of  his  government  odious,  it  is  a  calumnious   *°^  Pebby. 
paragraph,  and  to  be  dealt  with  as  a  libel.    If,  on  the  contrary, 
you  do  not  see  that  it  means  distinctly  according  to  your  reason- 
ing, to  impute  any  purposed  mal-administration  to  his  Majesty, 
or  those  acting  under  him,  but  may  be  fairly  construed  as  an 
expression  of  regret  that  an  erroneous  view  has  been  taken  of 
public  affairs,  I  am  not  prepared  to  say  that  it  is  a  libel.    There 
have  been  errors  in  the  administration  of  the  most  enlightened 
men.     I  will  take  the  instance  of  a  man,  who  for  a  time  admin- 
istered the  concerns  of  this  country  with  great  ability,  although 
he  gained  his  elevation  with  great  crime — I  mean  Oliver  Crom- 
well.   We  are  at  this  moment  suffering  from  a  most  erroneous 
principle  of  his  government  in  turning  the  balance  of  power 
against  the  Spanish  monarchy  in  favour  of  the  House  of  Bourbon. 
He  thereby  laid  the  foundation  of  that  ascendency  which,  un- 
fortunately for  all  mankind,  France  has  since  obtained  in  the 
affairs  of  Europe.    The  greatest  monarchs  who  have  ever  reigned 
— monarchs  who  *have  felt  the  most  anxious  solicitude  for  the      [  •^oe  ] 
welfare  of  their  country,  and  who  have  in  some  respects  been 
the  authors  of  the  highest  blessings  to  their  subjects,  have  erred. 
But  could  a  simple  expression  of  regret  for  any  error  they  had 
committed,  or  an  earnest  wish  to  see  that  error  corrected,  be 
considered  as  disparaging  them,  or  tending  to  endanger  their 
government?     Gentlemen,   with    these    directions    the    whole 
subject  is  for  your  consideration.    Apply  your  minds  candidly 
and  uprightly  to  the  meaning  of  the  passage  in  question ;  distort 
no  part  of  it  for  one  purpose  or  another ;  and  let  your  verdict 
be  the  result  of  your  fair  and  deliberate  judgment. 

Verdict  not  guilty. 


R.». — ^VOL.  XI.  8  0 
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im.  SKEINE  v.  ELMORE. 

^fliJ^-  (2  Camp.  407—108.) 

[  407  ]  A  receipt  for  the  price  of  a  horse  containing  a  warranty  of  sonndness 

may  be  read  in  evidence  to  prove  the  warranty,  without  an  agreement 
stamp. 

Action  on  the  warranty  of  a  horse. 

To  prove  the  warranty,  the  plaintiff  gave  in  evidence  a  written 
instrument  signed  by  the  defendant,  which  had  a  receipt  stamp, 
and  contained  a  receipt  for  the  price  of  the  horse,  with  the  words 
subjoined,  "  warranted  sound." 

The  defendant's  counsel  objected,  that  it  could  not  be  read 
in  evidence  for  the  purpose  of  proving  the  warranty,  without  an 
agreement  stamp. 

Dampier  of  counsel  for  the  plaintiff  said,  Mr.  Justice  Law- 
rence had  ruled  that  such  a  receipt  might  be  received  in 
evidence  to  prove  the  warranty,  as  well  as  the  payment  of 
the  price  of  the  horse,  if  it  had  a  receipt  stamp  merely ;  as  the 
warranty  came  within  the  exception  in  the  4th  section  of  23  Geo. 
III.  c.  68,  being  an  agreement  ''  relating  to  the  sale  of  goods, 
wares,  and  merchandizes." 

[  *^^  ]  Lord    Ellenborouoh    assented    to   this  doctrine  when  the 

receipt  was  found  to  have  both  a  receipt  stamp  and  an  agree- 
ment stamp. 


j^^\  HENKIN  V.  GERSS.f 

— ^  *  (2  Camp.  408—409;  S.  C.  12  East,  247.) 

[  ^^^  ]  An  action  cannot  be  maintained  on  a  wager  on  a  point  of  law  in  which 

the  parties  have  no  interest 

This  was  an  action  of  assumpsit  on  a  wager,  *'  whether  a 
person  may  be  lawfully  held  to  bail  on  a  special  original  for  a 
debt  under  iOU' 

t  Tliis  case  is  retained  as  shewing  actions  upon  wagers ;   thus  ajsslmi- 

that  there  was  a  limit  imposed  by  lating  the  practice  of  the  English 

the  self-respect  of  the  Court  inde-  Courts  to  the  long  established  rule 

pendently  of  the  statute  8  &  9  Vict,  of  the  Scotch  Courts. — B.  C. 
c.  109,  8.  18,  which  put  an  end  to 
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The  pleadings  being  opened, —  Henkin 


Gebss. 


Lord  Ellenbobough  requested  to  see  the  record,  and  having 
perused  it,  he  threw  it  down  with  much  displeasure,  saying, — 
I  certainly  will  not  try  this  cause.  Let  either  party  apply  to 
the  Court  next  Term  if  any  one  thinks  that  it  is  a  cause  fit  to  be 
tried,  I  sit  here  *to  decide  points  of  law  that  arise  incidentally  [  •409  ] 
before  me,  and  the  decision  of  which  is  necessary  for  the  pur- 
poses of  justice ;  not  to  state  my  opinion  upon  any  question 
submitted  to  me  from  idle  curiosity.  I  have  no  difficulty  in 
saying,  that  an  action  will  not  lie  on  a  wager  on  a  point  of  law 
in  which  the  parties  have  no  interest.  If  any  legal  question 
could  be  raised  in  this  manner  for  judicial  determination,  the 
inconvenience  would  be  intolerable ;  and  I  consider  the  attempt 
extremely  indecent. 

In  the  ensuing  Term,  Park  on  behalf  of  the  plaintiff  submitted 
to  the  Court,  that  as  the  bet  was  not  immoral,  the  action  was 
maintainable,  and  the  cause  ought  to  be  tried.    But 

The  Judges  all  agreed  that  the  parties  having  no  interest 
in  the  point  of  law,  the  action  could  not  be  maintained,  and 
that  the  trial  had  been  properly  stopped.  They  refused,  how- 
ever, to  grant  a  rule  for  judgment  as  in  case  of  a  nonsuit,  as 
there  had  been  no  default  on  the  part  of  the  plaintiff  in  not 
proceeding  to  trial. 


DE  BEBNALES  v.   FULLEE  and   Others.  isio. 

(2  Camp.  426-428.)  ^j^' 

In  an  action  for  money  had  and  receiyed  to  recover  a  sum  paid  by  a        r  42a  1 
third  person  into  the  defendant's  hands  for  the  plaintiff's  use,  the 
plaintiff  is  not  entitled  to  interest. 

[This  appears  to  have  been  the  second  trial  of  an  action  by 

the  holder  of  a  bill  of  exchange  against  bankers  to  recover  a  sum 

which  had  been  paid  to  the  bankers  by  the  acceptors  to  take  up 

the  bill.    In  the  former  trial,  a  note  of  which  is  given  in  14  East, 

590,  n.  (B.  £.  in  loco^)  it  had  been,  in  effect,  decided  that  this 

was  money  received  by  the  defendants  to  the  use  of  the  plaintiffs. 

3  c  2 
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R.B. 


De  Bbb.  The  Attorney-General  for  the  plaintiff  insisted  that  the 

jj  »  T  •Big 

r.  plaintiff  was  entitled  to  interest  from  the  time  of  the  receipt 

ai^^mhers    ^^  *^®  money  to  the  time  of  signing  final  judgment ;  but] 

[  427  ]  Lord  Ellekborouoh  decided,  that  as  there  was  no  contract, 

either  express  or  implied,  to  pay  interest  in  this  case,  interest 
could  not  be  allowed.  His  Lordship  again  laid  down  the  rule 
as  it  is  stated  in  De  HavUland  v.  Botcerbank,  1  Campb.  50;  ajid 
having  no  doubt  upon  the  point,  refused  to  save  it ;  but  requested 
the  Attorney-General,  if  he  thought  the  direction  erroneous,  to 
bring  the  matter  before  the  Court. 

Accordingly  the  plaintiff  had  a  verdict  only  for  the  principal 
money;  and  when  the  Term  came,  the  Attorney-General  sub- 
mitted to  the  Court  of  E.  B.  that  the  sum  being  hquidated,  he 
was  entitled  to  interest  after  a  demand  of  payment.    But 

The  Judges  all  agreed  that  interest  ought  not  to  have  been 
given.  Lb  Blanc,  J.  mentioned  with  disapprobation  the  circum- 
stance of  Mr.  Justice  Bulleb  having  allowed  interest  on  policies 
of  insurance,  and  said,  that  the  debt  being  liquidated,  was  not 
now  the  rule  by  which  interest  was  recoverable. 

Nothing  was  taken  by  the  motion. 

[The  following  case  is  appended  by  way  of  a  note  to  the  fore- 
going in  Campbell's  reports.] 


1810. 
Afay  26. 


Chamber, 
[  428, «.  ] 


BECHEE  V.   JONES  (in  Ebror). 

(2  Camp.  228,  n.—229,  «.) 

Q.  Whether  interest  would  be  allowed  in  an  action  for  not  giving  a 
bill  of  exchange  in  payment  of  goods  sold,  from  the  time  when  the  bill, 
if  given,  would  have  become  due?  Interest  has  very  recently  been 
given  in  such  a  case  by  the  Court  of  Exchequer  Chamber,  where  the 
practice  seems  now  to  be  to  allow  interest  only  if  interest  was  recover- 
able below. 

The  declaration  stated,  that  the  plaintiff  sold  and  delivered 
to  the  defendants  twenty  bales   of    cotton,  for  the  price  of 
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709/.  178.  6d.  to  be  paid  for  at  the  expiration  of  four  months 
from  such  sale  and  delivery,  by  giving  a  bill  of"  exchange  to 
the  plaintiff,  payable  two  months  after  the  giving  thereof ;  but 
that  the  defendants  had  not  given  a  bill,  or  paid  for  the  goods. 
There  were  other  special  counts  in  the  declaration,  and  counts 
for  goods  sold  and  delivered.  After  judgment  by  default,  and 
a  writ  of  inquiry  executed,  a  writ  of  error  was  brought,  on  which 
there  was  judgment  for  the  defendant  in  error  this  term. 


Becheb 

Jones. 
In  Error. 


Littledale  now  moved,  that  it  might  be  referred  to  the  Clerk 
of  the  Errors,  to  calculate  the  amount  of  the  interest  upon  the 
final  judgment  obtained  in  this  cause,  from  the  time  of  the 
service  of  the  allowance  of  the  writ  of  error  until  the  affirmance 
of  the  said  judgment  in  this  court,  and  that  such  interest  might 
be  added  to  the  damages  for  which  such  final  judgment  was 
entered  up. 


Campbell,  contra,  allowed,  that  by  8  Hen.  VII.  c.  10,  and 
19  Hen.  VII.  c.  20,  the  Court  had  authority  to  give  interest  by 
way  of  damages  on  the  affirmance  of  a  judgment  in  every  case ; 
but  submitted  that  the  practice  of  the  Exchequer  Chamber  now 
was,  to  give  interest  only  in  cases  where  a  debt  was  recovered 
which  carried  interest  of  itself.  Though  they  once  had  allowed 
interest  in  an  action  of  tort,  (Lord  Lonsdale  v.  LitUedale,  2  H. 
Bl.  267)  and  in  an  action  on  an  attorney's  bill,  {Shepherd  v. 
Mackreth,  2  H.  Bl.  284,)  these  decisions  had  been  disapproved 
of ;  and,  subsequently,  interest  had  been  refused  in  an  action 
on  an  attorney's  bill  {Walker  v.  Bailey,  2  Bos.  &  *P.  219),  where 
the  Court  said,  that  similar  applications  had  been  frequently  made 
and  rejected  ;  and  in  a  still  later  case  {Bristow  v.  Waddington),  2 
Bos.  &  P.  (N.  B.)  855,  it  was  laid  down,  that  interest  should  not 
be  allowed  upon  affirmance  of  a  judgment  in  an  action  for  not 
performing  a  contract.  In  such  an  action  as  the  present, 
interest  could  not  be  allowed  by  the  jury.  The  notion  that  a 
liquidated  demand  carries  interest  has  been  some  time  exploded, 
and  interest  can  only  be  given  on  debts  payable  on  a  certain 
day,  as  promissory  notes  and  bills  of  exchange,  or  where 
there  is  a  contract  either  express  or  implied  to  pay  interest. 


[  •429, ».  ] 


758 


1810.    K.  B.    2  CAMP.  429,  n. 


[b.b. 


Bbcher 

r. 
Jokes. 

In  Error. 


This  is  no  more  than  the  common  case  of  goods  sold  and  de- 
livered. 

Sib  J.  Mansfield,  Ch.  J. : 

You  allow  that  if  you  had  given  the  bill  in  part  performance 
of  your  agreement,  you  must  have  paid  interest  pending  the 
writ  of  error.  Then,  are  you  to  be  placed  in  a  better  situation 
by  refusing  to  give  the  bill,  and  performing  no  part  of  the 
contract  ?  This  would  be  most  unjust.  I  am  of  opinion  that 
interest  ought  to  be  allowed  in  the  same  manner  as  if  the  action 
had  been  brought  on  a  bill  accepted  in  pajnnent  of  the  goods. 

Thompson,  B.  : 

According  to  the  rule  you  contend  for,  we  ought  to  allow 
interest  upon  the  affirmance  of  the  judgment ;  as  this,  I  conceive, 
is  a  debt  which  carries  interest  of  itself,  and  interest  from  the 
time  the  bill  would  have  become  due,  ought  to  have  been  given 
on  the  execution  of  the  writ  of  inquiry. 


The  other  Judges  assenting, 


Rul€  granted. 


[This  is  followed  in  Campbell's  reports  by  the  note  of  a  case  of 
Gordon  v.  SwaUf  K.  B.  30th  May,  1810,  in  which  the  K.  B. 
determined  that  interest  ought  not  to  be  allowed  in  an  action 
for  goods  sold  and  delivered  to  be  paid  for  at  a  certain  day. 
The  same  case  is  reported  in  12  East,  419.  But  this  is  only  an 
instance  of  a  well  settled  principle  for  which  it  will  be  sufficient 
to  report,  in  its  turn,  the  case  of  Page  v.  Newman  (1829)  9  B.  »k- 
C.  378.  That  was  a  case  of  money  lent,  secured  by  a  written 
instrument,  and  covers  the  principle  of  all  cases  where  there  is  a 
simx)le  contract  for  payment  of  money. — ^R.  C] 
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MACKENZIE  v.  SHEDDEN.  isio. 

May  4. 
(2  Camp.  431—433.)  —L 

Policy  '*  at  and  from  Sheemess  in  ballast  to  Charonte,  and  back  to  a  [  ^81  ] 
X>ort  in  the  British  Channel  and  London ;  from  the  date  thereof,  till  the 
ship  should  be  arrived  at  Charente  and  back  at  a  port  in  the  Channel 
and  London;  on  freight  valued  at  the  sum  insured,  to  be  deemed 
interest  in  the  outward  voyage,  although  in  ballast."  The  ship  was 
freighted  for  the  voyage  in  question  by  a  charter-party,  whereby  she 
was  to  proceed  to  Charente  in  ballast,  and  there  the  freighter  was  to 
provide  her  with  a  full  cargo  of  brandy.  On  the  arrival  of  the  ship  at 
Charente  she  was  put  under  an  embargo,  and  after  being  so  kept  for  six 
months,  she  was  seized  and  condemned  by  the  French  Government. 
Held,  that  the  freight  was  protected  by  the  policy  while  the  ship  lay  at' 
Charente  before  any  goods  were  put  on  board,  and  that  the  underwriters 
were  liable  for  a  loss  so  happening. 

This  was  an  action  on  a  policy  of  insurance  on  the  freight  of 
the  American  ship  Lexington. 

The  policy  was  dated  29th  July,  1808,  and  was  filled  up  as 
follows,  the  italics  denoting  the  words  which  were  in  writing : 
"  at  and  from  Sheemess  in  ballast  to  Charente  and  back  to  a 
port  in  the  British  Channel  and  London,  upon  the  said  ship 
and  freight  at  and  from  the  date  hereof,  and  so  shall  continue 
and  endure  during  her  abode  there,  &c.  and  further  until  the 
said  ship  with  all  her  ordnance,  &c.  shall  be  arrived  at  Charante 
and  back  at  a  port  in  the  Channel  and  London,  At  and  after 
the  rate  of  ten  guineas  per  centum  on  freight  valued  at  the  sum 
insured  to  be  deemed  interest  on  the  outward  voyage,  although 
in  ballast,  to  pay  outfit,  seamen*s  wages,  and  provisions,  dc.  for 
the  voyage.*^ 

The  declaration,  after  stating  the  defendant's  subscription  to 
the  policy,  set  out  a  charter-party,  dated  11th  July,  1808, 
between  the  captain  of  the  Lexington  and  one  Christopher  Idle, 
for  a  voyage  from  Sheerness  to  Charente  in  ballast,  and  back 
to  London  with  a  cargo  of  brandy;  whereby  the  charterer 
covenanted  to  send  alongside  the  ship  at  Charente  a  full  cargo 
of  brandy,  and  to  pay  freight  for  the  same  at  the  rate  of  *7i.  10s.  [  *^32  ] 
per  ton.  The  declaration  afterwards  alleged  that  the  ship 
arrived  at  Charente  on  the  29th  of  August  following ;  that  from 
her  arrival  till  the  17th  of  January,  1809,  she  was  detained 


760  1810.    K.  B.    2  CAMP.  432—438.  [b.b. 

Mackbkzib  and  prevented  from  departing ;  that  ehe  was  then  seized  and 
Shedden.  taken  possession  of  by  the  persons  exercising  the  powers  of 
government  there,  and  that  by  reason  of  this  detention  and 
seizure,  the  brandy  in  the  charter-party  mentioned  was  not  sent 
alongside  the  ship,  and  the  captain  was  prevented  from  earning 
and  obtaining  the  said  freight,  and  the  same  was  thereby  wholly 
lost  to  the  owner  of  the  ship,  being  the  person  interested  therein. 
It  appeared  that  from  the  arrival  of  the  Lexington  at  Charente 
there  actually  was  an  embargo  on  all  American  ships,  and  that 
she  was  eventually  seized  and  condemned  for  having  come  from 
an  English  port. 

Park  for  the  assured  contended,  that  this  case  came  directly 
within  Thompson  v.  Taylor,  6  T.  E.  478,+  in  which  it  was  laid 
down,  that  though  the  commencement  of  the  risk  on  freight  is 
generally  from  the  taking  of  the  goods  on  board,  yet  that  where 
the  ship  is  to  sail  to  a  distant  place  to  take  in  her  cargo,  the 
risk  commences  on  the  freight  from  the  time  of  her  sailing  for 
that  place.  Therefore,  a  ship  having  sailed  from  London  to 
Teneriffe  to  take  in  a  cargo  for  the  West  Indies,  and  having  been 
lost  before  she  arrived  at  the  port  of  loading,  the  insurers  on 
freight  were  held  liable. 

The  Attomey-Oeneral,  contra ,  allowed  that  had  the  loss  in 
[  *438  ]  this  case  happened  on  the  outward  voyage,  the  *action  could 
not  have  been  defended ;  but  he  insisted  that  the  underwriters 
were  not  liable  during  the  stay  of  the  vessel  at  Charente,  until 
the  goods  were  begun  to  be  loaded.  Although  there  might  be 
an  exception  to  the  general  rule  upon  the  subject,  that  could 
only  arise  from  a  special  contract,  the  words  of  which  must 
receive  a  strict  interpretation.  The  insurance  here  was  declared 
to  be  '*  on  freight,  to  be  deemed  interest  on  the  outward  voyage, 
although  in  ballast,"  without  any  mention  of  the  ship's  stay  at 
the  loading  port,  which  was  therefore  left  as  in  ordinary  cases. 
From  the  ship's  arrival,  till  she  began  to  load,  the  policy  was 
suspended.  The  underwriters  never  undertook  that  the  French 
Government  would  sanction  the  intercourse  between  Charente 

t  3  B.  B.  233. 
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and  London,  and  would  have  acted  very  foolishly  if  they  had.  Maokknztb 
Were  they  to  continue  answerable  if  the  embargo  had  lasted  shkdden. 
several  years  ?  But  there  was  another  objection  equally  fatal, 
that  the  ship  had  actually  lain  six  months  at  Charente  without 
a  single  cask  of  brandy  being  put  on  board.  Supposing  the 
underwriters  liable  during  the  whole  of  her  stay  there,  that 
liability  could  not  be  indefinitely  protracted.  The  embargo 
prevented  the  ship  sailing,  but  did  not  prevent  her  from  taking 
in  her  cargo.  Therefore  the  charterer,  or  his  agents,  were 
bound  to  load  her  without  delay  according  to  the  terms  of  the 
charter-party,  so  that  she  might  be  ready  to  sail  the  moment  tne 
embargo  was  removed.  This  event  might  have  happened  at  any 
moment  before  the  seizure ;  and  was  the  risk  of  the  underwriters 
to  be  unnecessarily  continued  from  thence  till  the  loading  should 
be  completed  ? 

L.ORD  Ellbnborough  :  [  *w  ] 

It  would  be  measuring  out  the  law  with  great  severity  to  hold, 
that  they  were  bound  to  load  the  ship  during  the  embargo,  when 
it  was  so  doubtful  whether  she  would  ever  be  allowed  to  sail, 
and  the  probability  was  that  she  would  ultimately  be  seized  with 
all' the  goods  found  on  board.  I  think  the  underwriters  have  no 
defence  upon  this  ground.  Looking  merely  to  the  words  at  the 
bottom  of  the  policy  alluded  to  by  the  defendant's  counsel,  I 
should  have  thought  it  very  doubtful  whether  the  freight  was 
meant  to  be  insured  from  the  arrival  of  the  ship  at  Charente,  to 
the  beginning  to  take  goods  on  board.  Although  I  have  never 
hitherto  met  with  a  policy  by  which  the  responsibility  of  the 
underwriters  was  suspended  and  the  risk  was  divided  into  two 
discontinuous  halves,  such  a  policy  may  doubtless  be  framed. 
But  when  I  consider  all  the  words  inserted  in  this  policy,  I  am 
of  opinion  that  it  was  meant  to  cover  the  subject  matter  insured 
without  any  intermission,  during  the  whole  of  the  adventure. 
The  insurance  is  stated  to  be  at  and  from  Sheemess  to  Charente 
and  back  to  London  upon  freight  from  the  date  thereof,  to 
continue  till  the  ship  should  be  arrived  at  Charente  and  back  at 
a  port  in  the  Channel  and  London.  There  might  be  great  risk 
of  the  vessel  being  prevented  from  loading,  and  being  seized  by 
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Mackekzie  the  French  Govenunent  before  any  goods  were  put  on  board ; 

Sheddek.  but  it  seems  impossible  to  say  that  this  was  a  peril  for  which  the 
underwriters  did  not  render  themselves  responsible.  The  last 
clause  in  the  policy  must  be  referred  to  the  former,  and  the  great 
object  of  the  whole  will  then  appear  to  have  been,  to  preserve 
[  ^435  ]  the  integrity  of  the  *risk.  From  the  moment  the  outward 
voyage  commenced,  till  the  ship's  return  with  the  brandy,  the 
underwriters  have  undertaken  to  indemnify  the  ship  owner  for 
any  thing  that  should  prevent  the  ship  from  earning  her  freight 
on  the  voyage  insured.  I  therefore  think  they  are  liable  for 
a  loss  happening  in  the  manner  alleged  and  proved.  But  as 
there  is  some  novelty  in  the  point,  I  will  give  you  leave  to  move 
to  enter  a  nonsuit,  if  upon  consideration  you  think  you  can  with 
any  prospect  of  success. 

The  plaintiff  h{ul  a  verdict ,  which  was  acquiesced  in. 

Park  and  Pamther  for  the  plaintiff. 

The    Attorney-General,    GarroWy    and     Marryat    for    the 
defendant,  t 


1810. 
June  7. 

At  Wen- 

minster, 

[417] 


K.  B.    (AT    NISI    PRIUS)    EASTER    TERM. 


JACKSON  V.   HUDSON.} 

(2  Camp.  447—448.) 

If  a  bill  of  exchange  be  accepted  by  the  drawee,  another  person  who, 
for  the  purpose  of  guaranteeing  his  credit,  likewise  accepts  the  bill  in 
the  usual  form,  is  not  liable  as  acceptor,  but  must  be  sued  upon  his 
ooUateral  undertaking. 

This  was  an  action  against  the  defendant  as  acceptor  of  a  bill 
of  exchange,  which  was  drawn  and  accepted  in  the  following 
form : 


t  Vide  IIomca$tle  v.  Suart,  8  B.  E. 
649  (7  East,  400) ;  Forbes  v.  Cowie, 
1  Camp.  520 ;  Knor  v.  Wood,  10  R.  R. 
746  (1  Camp.  543). 

See  also  Forbes  r.  Aapifiall,  13  East, 


223,  reported  in  loco,  post.^'R,  C 

X  Cited  and  applied  by  Lord 
Blackbusn  in  Steele  v.  McKinlaif 
(1880)  5  App.  Cas.  754,  770,  772,  43 
L.  T.  358.— R.  C. 


VOL.  XI.]  1810.    K.  B.    2  CAMP.  447—448.  768 

"  London,  30th  December,  1809.  Jackson 

"Two  months  after  date,  pay  to  my  order  157i.,  for  value     Hudson. 

received, 

"  F.  Jackson." 

"  To  Mr.  I.  Ir\ang. 

Accepted  I.  Irving. 

[Accepted  Jos.  Hudson, 

-<     payable  at  Mr.  Hudson's, 

(     132  Oxford  Street." 

The  first  count  of  the  declaration  stated,  that  the  bill  was 
directed  to  Irving  :  the  second  took  no  notice  of  there  being  any 
drawee;  and  both  averred  that  the  defendant  accepted  it, 
"  according  to  the  usage  and  custom  of  merchants." 

Gairow  for  the  plaintiff  stated,  and  undertook  to  prove,  that 
the  plaintiff  having  dealings  with  Irving  concerning  the  sale  of 
goods,  refused  to  sell  him  any  more,  unless  the  defendant  would 
become  his  surety ;  that  the  defendant  agreed  to  this;  that  goods 
to  the  value  of  157i.  were  in  consequence  sold  by  the  plaintiff  *to  [  •448  ] 
Irving;  that  the  bill  in  question  was  drawn  for  the  price  of 
them,  and  that  the  defendant  with  a  knowledge  of  all  these  facts, 
had  put  his  name  upon  the  bill  as  acceptor.  He  must  therefore 
be  considered  as  having  accepted  the  bill  jointly  with  Irving ; 
and  as  he  had  not  pleaded  in  abatement,  he  was  separately  liable 
in  the  present  action. 

LoBD  Ellenborough  : 

If  you  had  declared,  that  in  consideration  of  the  plaintiff 
selling  the  goods  to  Irving,  the  defendant  undertook  that  the  bill 
should  be  paid,  you  might  have  fixed  him  by  this  evidence.  But 
I  know  of  no  custom  or  usage  of  merchants,  according  to  which, 
if  a  bill  be  drawn  upon  one  man,  it  may  be  accepted  by  two. 
The  acceptance  of  the  defendant  is  contrary  to  the  usage  and 
custom  of  merchants.  A  bill  must  be  accepted  by  the  drawee,  or 
failing  him,  by  some  one  for  the  honour  of  the  drawer.  There 
cannot  be  a  series  of  acceptors.    The  defendant's  undertaking  is 
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Jacuoh     clearly  collateral,  and  ought  to  have  been  declared  npon  as 

IIUD805.       Buch. 

Plaintiff  nonsuited  A 


1810.  LLOYD   V.   EOSBEE. 

'^^^^^  (2  Camp.  453—454.) 

[  463  1  ^®bt  for  doable  value  on  4  Oeo.  II.  c.  28,  does  not  lie  againflt  a 

weekly  tenant.| 

This  was  an  action  on  stat.  4  Geo..  II.  c.  28,  for  double  the 
yearly  value  of  certain  premises  of  the  plaintiff  held  over  by  the 
defendant  after  a  notice  to  quit. 

It  appeared  that  the  defendant  was  a  weekly  tenant,  and  that 
he  continued  in  possession  several  weeks  after  the  expiration  of  a 
notice  to  quit  and  demand  made. 

[  434  ]       Lord  Ellbnbobouoh  : 

I  am  strongly  inclined  to  think  that  this  case  does  not  come 
within  the  statute,  which  speaks  of  "  tenants  for  life,  lives  or 
years."  I  am  aware  that  a  tenant  for  half  a  year,  or  a  smaller 
portion  of  a  year,  may  for  some  purposes  be  considered  and 
denominated  a  tenant  for  years.§  But  this  is  a  penal  statute, 
and  is  to  be  construed  strictly.  A  tenant  from  week  to  week  I 
therefore  cannot  include  in  the  description  of  **  tenants  for  life, 
lives,  or  years ; "  and  I  do  not  remember  any  instance  of  a 
tenant  for  a  less  time  than  a  year  being  held  within  this  Act  of 
Parliament. 

The  single  rent  had  been  paid  into  Court,  under  a  count  for 
use  and  occupation ;  but  as  there  was  some  irregularity  in  the 
manner  of  doing  this,  the  plaintiff  had  a  verdict,  with  nominal 
damages. 

t  But  although  there  can  be  no  accepted  supra  prottst,  for  the  honour 

other  acceptor  after  a  general  accept-  of  another.    Beawes,  pi.  42. 

ance  by  the  drawee,  it  is  said  that  %  ^^^  against  a  quarterly  tenant : 

when  a  bill  has  been  accepted  aupra  Wilkinson  v.  HaU  (1S37)  3  Bing.  N. 

protest  for  the  honour  of  one  party,  C.  608,  631. — ^F.  P. 

it   may  by  another   individual   be  §  Litt.  §  67. 
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OSGOOD  V.  GEONING.t  isio. 

(2  Camp.  466—471.)  July27, 

Freight  cannot  be  recovered  on  a  charter-party,  unless  the  stipulated        r  ^gg  -i 
voyage  has  been  actually  performed :  and  there  is  no  implied  promise  to 
pay  a  compensation  for  carr3ring  goods  a  part  of  the  voyage,  imless  they 
are  volimtarily  accepted  at  a  place  short  of  the  port  of  destination. 

In  this  case  two  issues  were  directed  by  the  Lord  Chancellor, 
to  try,  1st,  "  Whether  the  plaintiff  was  entitled  to  any,  and  what 
sum  of  money  for  freight  on  the  cargo  of  the  ship  Neptune, 
deposited  in  the  West  India  and  London  Docks?''  and,  2ndly, 
**  Whether  the  plaintiff  was  entitled  to  any,  and  what  *sum,  by  [  **67  ] 
way  of  compensation,  for  the  carriage  of  the  goods  in  the  said 
ship,  from  Charlestown  to  the  port  of  London  ?  " 

By  a  charter-party  dated  2nd  July,  1807,  the  owner  of  the 
American  ship  Neptune,  of  which  the  plaintiff  was  master,  let  her 
to  freight  to  the  defendant  for  a  voyage  from  Sandy  Hook  to 
Charlestown  to  take  in  a  cargo,  and  from  thence  to  Tonningen, 
Amsterdam  or  Rotterdam.  The  owner  covenanted  that  after  the 
ship  should  be  completely  loaded,  she  should  set  sail  from 
Charlestown,  and  (the  dangers  of  the  seas  and  the  restraints  of 
rulers  and  princes  excepted)  proceed  for  Tonningen,  Amster- 
dam or  Rotterdam,  and  there  deliver  the  cargo  to  the  freighter 
or  his  agents ;  and  it  was  further  stipulated  that  if  advice  should 
be  received  at  Charlestown,  previous  to  the  sailing  of  the  ship 
from  that  place,  that  the  blockade  had  been  taken  off  the  river 
Elbe,  the  freighter  should  be  at  liberty  to  send  her  to  Hamburgh 
direct,  in  lieu  of  the  other  ports. 

In  August,  1807,  the  Neptune  arrived  at  Charlestown,  and 

t  See  this  case  discussed  in  Abbott  which  leave  little  scope  for  the  appli- 

on  Shipping,  13th  ed.  p.  605,  et  seq, ;  cation    of    Lord    Ellenbobough's 

and  by  Sir  E.  Pheluhobe  in  The  judgment.  But  the  question  left  open 

TeuUmia  (1871)  L.  B.  3  A.  &  E.  394,  by  the  judgment  of  the  Judicial  Com- 

418,  24  L.  T.  521.    That  judgment  mittee    suggests    the   possibility  of 

"was  affirmed  by  the  Judicial  Com-  some  use  being  still  made  of  Lord 

mittee  (L.  K.  4  P.  0.  171,  41  L.  J.  Ellenborough's    observations    in 

Adm.  57,  26  L.  T.  48)  on  grounds  the  above  case. — ^B.  C. 
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Osgood  there  took  in  a  cargo  of  sugar  and  rice,  the  property  of  the 
Gbokixg.  defendant,  consigned  by  the  bills  of  lading  to  Messrs.  R.  Groning 
&  Co.  of  Hamburgh,  to  be  delivered  to  them  at  Tonningen  (or  in 
case  the  blockade  of  the  river  Elbe  was  taken  off,  to  proceed  on 
to  Hamburgh  direct),  on  payment  of  freight,  pursuant  to  the 
charter-party. 
^        ■'  The  plaintiff's  ship  was  proceeding  up  channel  *on  her  way  to 

Hamburgh,  when  the  plaintiff  was  informed  of  the  two  orders  in 
council  of  his  Britannic  Majesty,  issued  in  Nov.  1807,  whereby 
it  was  ordered  that  every  vessel,  trading  from  or  to  the  ports  and 
places  of  any  country  at  war  with  his  said  Majesty,  and  all  other 
ports  or  places  in  Europe  from  which,  although  not  at  war  with 
his  said  Majesty,  the  British  flag  was  excluded,  should,  together 
with  all  goods  and  merchandises  on  board,  be  captured  and 
condemned  as  prize ;  but  that  all  vessels  which  should  arrive  at 
any  port  of  the  United  Kingdom,  in  consequence  of  having 
received  information  of  this  regulation,  subsequent  to  taking 
their  cargoes  on  board,  should  be  permitted  to  proceed  upon 
their  voyage  to  their  original  ports  of  destination,  if  not 
previously  unlawful. 

The  plaintiff  in  consequence,  brought  his  ship  to  Sheemess, 
and  himself  came  up  to  London,  for  the  purpose  of  consulting 
the  defendant's  agents  here.  They  in  a  short  time  procured  him 
a  licence  from  his  Majesty,  for  the  Neptune  and  her  cargo  to 
proceed  from  Sheemess  to  the  port  of  Rotterdam,  or  any  port  in 
the  north  sea,  and  pressed  him  to  proceed  to  Botterdam  accord- 
ingly. But  he  found  that  by  a  decree  of  the  French  Emperor 
Napoleon,  dated  18th  Nov,  1807,  the  ship  and  cargo  would  have 
been  liable  to  confiscation,  on  her  arrival  at  Botterdam,  or  if 
examined  on  the  way  thither  by  any  French  cruizer,  for  having 
touched  at  an  English  port.  He  therefore  refused  to  proceed  on 
the  voyage,  but  offered  to  deliver  up  the  cargo  to  the  defendant's 
[  *469  ]  *agents  here,  on  being  paid  the  freight  and  charges  due  upon  it. 
They  refused  to  receive  it,  and  insisted  that  he  was  bound  to 
complete  the  voyage,  according  to  the  terms  of  the  charter-party. 
He  maintained  on  the  other  hand,  that  he  was  not  compellable 
to  expose  his  ship  to  the  danger  of  confiscation.  He  therefore 
brought  the  ship  into  the  port  of  London,  and  landed  the  rice  at 
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the  London  Docks,  and  the  sugar  at  the  West  India  Docks.    He      Osgood 

Vm 

afterwards  again  tendered  the  cargo  to  the  defendant's  agents,  gboning. 
on  being  paid  the  freight  and  charges.  They  refused  to  pay  him 
any  thing ;  and  as  they  apprehended  he  was  going  to  sell  the 
cargo  to  satisfy  himself,  they  filed  a  bill  in  the  defendant's 
name,  praying  that  he  might  be  injoined  from  doing  so,  and 
that  he  might  be  decreed  to  deliver  up  the  cargo  to  them, 
without  prejudice  to  any  claim  of  the  defendant  against  him,  for 
a  breach  of  the  charter-party  and  bills  of  lading.  The  plaintiff 
in  his  answer  set  up  the  lien  he  had  upon  the  cargo  for  freight 
and  charges.  The  injunction  was  granted;  but  the  Lord 
Chancellor  ordered  these  issues  to  be  tried,  before  making  his 
final  decree.  In  the  mean  time,  the  goods  were  hy  consent 
delivered  to  the  defendant's  agents,  without  prejudice  to  the 
respective  rights  of  the  parties. 

Scarlett  for  the  plaintiff  argued,  that  as  the  voyage  had 
become  impossible,  the  plaintiff  was  entitled  to  the  full  freight 
for  the  goods,  if  they  were  accepted  here ;  and  that  at  any  rate, 
lie  was  entitled  to  some  compensation  for  bringing  them  from 
America  to  Great  Britain,  which  it  could  not  be  denied  was 
l)6neficial  to  the  freighters. 

The  Attorney-General,  on  the  other  side,   observed  that       [  170  ] 
possession  of  the  goods  had  not  been  claimed  here,  till  after  they 
had  been  landed  by  the  captain,  and  that  they  could  not  be 
considered  as  accepted  by  the  consignee,  as  they  had  been  taken 
possession  of  without  prejudice. 

Lord  Ellenborough  : 

It  is  clear  that  in  this  case  the  plaintiff  can  have  no  claim  for 
freight.  Freight  could  only  be  earned  by  performing  the  terms 
of  the  charter-party.  Then,  is  he  entitled  to  any  sum  by  way  of 
compensation,  for  the  carriage  of  the  goods  from  Charleston  to 
the  port  of  London  ?  His  right  to  compensation  must  arise  out 
of  some  contract  express  or  implied.  There  is  no  express 
contract  set  up  ;  and  from  what  can  we  imply  a  promise  to  pay 
for  the  carriage  of  the  goods  to  England  ?    They  are  brought 
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Osgood  here  instead  of  being  conveyed  to  their  port  of  destination,  and 
Obokibg.  a^  application  being  made  to  the  Lord  Chancellor  to  prevent 
their  being  tortioasly  disposed  of  by  the  captain,  they  are  taken 
possession  of  on  behalf  of  the  consignee,  without  prejudice  to  th.e 
rights  of  the  parties.  This  is  no  acceptance  of  the  goods  short 
of  the  port  of  destination,  and  no  foundation  for  a  promise  to 
pay  pro  rata  itincris.  I  am  therefore  of  opinion,  that  both  issues 
must  be  found  for  the  defendant. 

Verdict  accordingly. 

An  application  was  afterwards  made  to  the  Lord  Chancellor 
for  a  new  trial ;  but  his  Lordship  fully  approved  of  the  direction 
[  *47i  ]  given  to  the  jury,  and  thought  *that  the  issues  had  been 
properly  found..  He  directed,  however,  that  an  action  should  be 
brought  by  the  plaintiff  against  the  defendant  for  freight,  &c., 
and  that  if  it  should  appear,  that  the  plaintiff  could  not  have 
been  reasonably  required  to  proceed  on  the  voyage,  the  defendant 
should  admit  that  he  had  accepted  the  goods  in  the  port  of 
London. 

This  action  was  tried  at  the  Guildhall  sittings  after  last 
Michaelmas  Term ;  when  the  jury  being  of  opinion  that  the 
plaintiff  might  have  been  reasonably  required  to  proceed  on  the 
voyage,  found  a 

Verdict  for  the  defendant  A 

t  Vide  Luke  v.  Lyde,  2  Burr.  882 ;      (10  East,  378) ;  Liddard  y.  Lopes,  10 
rook  V.  Jennings,  4  R.  E.  468  (7  T.  B.      B,  B.  368  (10  Eiwt,  526). 
381) ;  Hunter  v.  i'rinsep,  10  B.  R.  328. 
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BELL  AND   Othees  v.   BELL.  isio. 

(2  Camp.  475-480.)  ^HL}' 

Policy  at  and  from  Biga  to  the  United  Eongdom,  on  ship  and  freigMy  [  475  ] 
declared  to  be  in  continuation  of  two  other  policies,  which  were  on  ship 
and  freight  on  a  voyage  from  the  United  Kingdom  to  the  ship's  port  of 
discharge  in  the  Baltic,  during  her  stay  there,  and  from  thence  back  to 
her  port  of  discharge  in  the  United  Kingdom.  The  ship  was  seized  and 
condemned  at  Biga  before  she  had  discharged  her  outward  cargo.  Held 
that  the  first  policy  could  not  be  applied  to  the  outward  freight. 

It  is  stipulated  by  a  policy  of  insorance  from  Biga  to  the  United 
Kingdom,  *'  that  if  the  ship  should  not  load  a  cargo  at  Biga  by  any  act 
of  the  Bussian  Government,  the  assured  were  to  receive  a  total  loss." 
The  ship  is  seized  and  condemned  by  the  Bussian  (Government,  before 
her  outward  cargo  is  discharged.  This  is  a  total  loss  within  the  meaning 
of  the  policy. 

A  policy  at  and  from  a  foreign  port,  attaches  when  the  ship  has 
arrived  there  in  good  physical  safely,  although,  from  political  causes, 
she  may  be  in  great  danger  of  condemnation.t 

The  assured  on  a  policy  at  and  from  Biga,  are  in  possession  of  a  letter 
from  their  correspondent  there,  stating  that  an  order  for  sending  the 
papers  of  all  ships  arriving  at  that  port  to  Petersburgh  had  produced  a 
great  sensation,  intimating  that  the  papers  of  the  ship  insured  had  been 
sent  to  Petersburgh  accordingly,  and  expressing  considerable  apprehen- 
sions for  her  safety.  This  letter  is  not  communicated  to  the  under- 
writers ;  but  the  broker  informs  them  of  the  fact  of  the  ship's  papers 
being  sent  to  Petersburgh.  Held  that  the  policy  was  not  vitiated  on  the 
ground  of  concealment  by  the  non-communication  of  the  letter. 

Action  on  two  policies  of  insurance. 

The  first,  dated  16th  August,  1809,  was  declared  to  be  "  on 
the  contingency  of  the  Rising  Sun,  Captain  Loring,  loading  a 
cargo  at  Biga/'  with  a  subsequent  clause,  ''that  if  the  ship 
should  not  load  a  cargo  at  Biga  by  any  act  of  the  Bussian 
Government,  the  assured  were  to  receive  a  total  loss/'  and  the 
insurance  was  declared  to  be  "  on  seamen's  wages,  premiums  of 
insurance,  and  all  charges  whatever,  valued  at  1,600Z." 

The  second  policy,  dated  30th  August,  1809,  was  **  at  and  from       [  476  ] 
Biga  to  the  ship's  port  of  discharge  in  the  United  Kingdom,  on 
ship  Rising  Sun,  valued  at  2,000Z.  and  on  freight  valued  at 
1,200Z."  and  this  policy  was  declared  to  be  ''  in  continuation  of 
two  other  policies  dated  the  7th  and  14th  of  October,  1808." 

t  And  attaches  when  the  vessel  y.  Empire,  (kc.  (1866)  L.  B.  1  Ex. 
has  anived  <*at"  the  place,  though  206,  3d  L.  J.  Ex.  117,  15  L.  T.  80. 
not  safely  moored  there.    HaughUm     — ^B.  C. 

B.B. — ^VOL.  XI.  8  D 
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Bkll  The  two  policies  of  which  thin  was  in  continuation,  were  on 

^    ^  the  ship  Rising  Sun,  valued  at  2,0002.  on  freight,  valued  at 

®*^*"  1,200Z.  and  on  a  cargo  of  salt — "  at  and  from  Cork  and  Liverpool 
to  the  ship's  port  or  ports  of  discharge  in  the  Baltic,  during  her 
stay  there,  and  at  and  from  thence  to  her  port  or  ports  of  dis- 
charge in  the  United  Kingdom,"  and  by  a  memorandum  thereon, 
* '  in  case  of  loss  or  accideilt  on  the  outward  voyage,  a  total  loss 
was  to  be  paid  on  the  freight." 

The  ship  arrived  at  Biga  the  28th  May,  1809.  A  few  days 
previous  to  her  arrival,  an  order  of  the  Bussian  Government 
had  been  sent  to  Biga,  directing  that  the  papers  of  all  ships 
arriving  at  any  port  in  Bussia  should  be  sent  to  Petersburgh  to 
be  examined  before  their  cargoes  were  unloaded.  The  papers  of 
the  Rising  Sun  were  accordingly  sent  there.  On  the  9th  August 
the  ship  and  cargo  were  put  under  sequestration,  and  on  the  4th 
December  they  were  seized  and  sold  by  the  custom-house  at 
Biga,  under  a  sentence  of  condemnation  for  want  of  pro])er 
documents,  without  the  ship  having  discharged  her  outward 
cargo. 

On  these  facts  the  Attorney-General  contended,  that  the 
[  •477  ]  plaintiffs  were  clearly  entitled  to  recover  on  the  first  *policy  on 
the  contingency,  and  on  the  second  as  far  as  it  applied  to  the 
ship.  With  respect  to  the  freight  insured  by  the  second  policy, 
it  might  be  a  more  doubtful  question.  Taking  the  policy,  which 
was  "  at  and  from  Biga  to  the  United  Kingdom  "  by  itself,  he 
admitted  that  its  import  must  be,  that  the  freight  insured  was 
the  freight  of  goods  put  on  board  to  be  carried  on  the  homeward 
voyage,  whereas  the  freight  actually  lost  was  that  of  goods 
carried  on  the  outward  voyage ;  but  as  this  policy  was  declared 
to  be  in  continuation  of  two  former  policies,  which  were  on 
freight — to  the  Baltic,  during  the  ship's  stay  there  from  thence 
home,  he  contended  that  this  policy  would  take  up  all  of  that 
former  risk  to  which  its  words  could  apply,  and  that  as  the  ship 
was  earning  freight  at  Biga,  which  was  lost,  and  which  the 
former  policies  would  have  covered,  and  as  the  present  policy  was 
on  freight  at  Biga,  in  continuation  of  those  former  policies,  the 
freight  so  lost  would  be  covered  by  the  present  policy. 


VOL.  XI.]  1810.    K.  B.    2  CAMP.  477— 478.  771 

(Lord  Ellenborough  :  This  policy  was  in  continuation  of  the        Bell 
former,  according  to  the  subject  matter  expressed  in  it,  and  «. 

that  was  the  freight  of  the  homeward  cargo.    It  cannot  cover 
this  loss.) 


BSLL. 


Garrow  and  Park  for  the  defendant  contended,  that  there 
Tvas  no  inception  of  the  risk  on  either  policy.  With  respect  to 
the  first,  the  insured  were  to  recover  if  the  ship  did  not  load  by 
any  act  of  the  Bussian  Government.  In  order  to  establish  a 
loss  by  the  risk  thus  insured  against,  it  must  be  shewn  that  the 
«hip  *was  in  a  condition  to  load  a  cargo,  and  that  she  was  pre-  [  •478  ] 
vented  from  loading  it  by  the  act  of  the  Bussian  Government ; 
but  in  fact,  she  was  not  suffered  to  unload  her  outward  cargo,  so 
that  she  was  never  in  the  condition  in  which  the  loss  insured 
sgainst  could  attach. 

(Lord  Ellenborough  :  It  was  the  act  of  the  Bussian  Govern- 
ment which  prevented  her  unloading  her  outward  cargo,  and 
which,  by  that  means,  effectually  prevented  her  from  loading  he;r 
homeward  cargo.) 

With  respect  to  the  second  policy,  they  contended,  that  the  ship 
was  never  in  good  safety  at  Biga,  for  that  at  the  instant  of  her 
arrival  her  papers  were  sent  to  Petersburgh,  and  she  was 
placed  in  a  state  of  restraint  which  terminated  in  her  total  loss. 
The  circumstance  therefore  which  occasioned  her  total  loss 
having  taken  place  concurrently  with  her  arrival  when  this 
policy  was  to  attach,  it  must  be  considered  as  a  loss  not  within 
the  scope  of  this  policy.  Besides,  this  incipient  loss  took  place 
before  the  termination  of  the  insurances  on  the  outward  voyage ; 
for  they  did  not  cease  till  the  ship  had  moored  in  safety  24 
hours,  which  in  this  case  she  cannot  be  said  to  have  done,  and 
therefore  the  policy  on  the  homeward  voyage  had  not  begun  to 
operate. 

(Lord  Ellenborough:  The  safety  required  to  give  a  good 
commencement  to  the  risk  on  the  ship,  is  a  physical  safety  from 
the  perils  insured  against,  and  not  a  freedom  from  political 

3  D  2 
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Bell        danger.    I  think  this  ship  *wa8  in  safety  at  Biga,  within  the 
^   ^^    meaning  of  this  insurance.) 

Bell. 

[  *479  ]  On  the  29th  May,  the  day  after  the  ship's  arrival  at  Biga,  the 
consignees  of  the  cargo  there,  Messrs.  Hill,  Jacobi  &  Co.  wrote  a 
letter  to  the  plaintiffs,  which  was  received  by  them  in  London 
the  27th  July,  in  which  they  said,  **  that  the  order  lately  received 
there,  to  send  the  papers  of  all  vessels  that  should  arrive  to 
Petersburgh  had  produced  a  great  sensation  on  account  of  the 
detention  which  it  would  occasion  of  the  vessels ;  that  the  Rising 
Sun  must  share  the  same  fate ;  that  her  papers  had  been  sent  to 
Petersburgh  ;  and  that  till  they  heard  a  favourable  result,  they 
should  defer  unloading  her  or  preparing  a  return  cargo."  This 
letter  was  not  shewn  to  the  underwriters ;  but  the  broker  who 
effected  the  insurance,  stated  that  the  ship's  papers  were  sent  to 
Petersburgh  for  examination. 

Garrtno  contended,  that  the  non-production  of  this  letter  to 
the  underwriters  was  a  material  concealment,  inasmuch  as  it 
expressed  a  much  greater  degree  of  danger  to  the  ship  and  cargo 
than  the  simple  communication  made  by  the  broker,  and  a 
danger  which  in  fact  terminated  in  her  total  loss. 

Lord  Ellenborough  : 

The  assured  are  only  bound  to  communicate  facts.  The 
broker  did  communicate  the  fact  of  the  ship's  papers  being  sent 
to  Petersburgh  for  examination.  He  was  not  bound  to  conunu- 
nicate  the  sensations  and  appi^ehensions  which  that  fact  pro- 
duced at  Biga. 

[  480  ]  Verdict  for  the  plaintiffs  excluding  the  freight  on  the 

second  policy. 

In  the  ensuing  Term,  a  motion  was  made  for  a  new  trial  on 
the  part  of  the  defendant. 

The  Court  were  clearly  of  opinion,  that  the  contingency  had 
happened  which  was  mentioned  in  the  first  policy,  and  that  the 
ship  had  been  in  good  safety  at  Biga  within  the  meaning  of  the 
second :  but  they  granted  a  rule  to  shew  cause  on  the  ground  of 
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the  concealment.    Cause,  however,  being  shewn  in  Hilary  Term,        Bell 
the  Judges  all  agreed,  that  it  was  sufficient  for  the  broker  to  «. 

state  the  fact  of  the  papers  of  the  Rising  Sun  being  sent  to        ®*"^ 
Petersburgh,  and  the 

Rule  for  a  new  trial  was  discliarged. 


EODGERS  V.   FORRESTEES.t  ^«i<>- 

July  31. 
(2  Camp.  483—485.)  _J_ 

If  the  freighter  of  a  ship  employed  to  bring  a  cargo  of  wine  into  the        [  483  ] 
port  of  London,  covenant  to  unload  her  in  the  usual  and  customary  time 
at  her  port  of  discharge,  he  is  not  liable  for  the  detention  of  the  e^p  in 
the  London  Docks,  if  she  is  there  unloaded  in  her  turn  into  the  bonded 
warehouses. 

This  was  an  action  of  covenant  on  a  charter-party,  whereby  the 
plaintiff  let  to  the  defendant  the  ship  Margaret  to  freight  for  a 
voyage  from  London  to  Oporto  and  back,  to  bring  home  a  cargo 
of  wine,  and  the  plaintiff  agreed,  '^  that  the  said  freighter  should 
be  allowed  the  usual  and  customary  time  to  unload  the  said  ship 
or  vessel,  at  her  port  of  discharge.*' 

The  declaration  stated,  that  the  ship  arrived  in  the  port  of 
London,  her  port  of  discharge,  on  the  26th  of  August,  1809,  and 
that  the  usual  and  customary  time  to  unload  the  said  ship 
amounted  to  seven  days  from  thence  next  following ;  by  means 
whereof  it  was  the  duty  of  the  said  freighter  to  unload  the  said 
cargo  of  and  from  the  said  ship  in  such  usual  and  customary 
time  as  aforesaid;  but  that  he  wholly  omitted  so  to  do,  and 
kept  and  detained  the  said  ship,  with  the  said  cargo  on  board 
thereof,  forty-nine  days  over  and  above  the  said  usual  and  cus- 
tomary time  allowed  for  unloading  the  same  within  the  port  of 
London  aforesaid ; — whereby  the  plaintiff,  during  all  that  time, 
lost  and  was  deprived  of  the  use  and  profit  of  the  said  ship. 

The  Margaret  actually  entered  the  London  Docks  with  her 
homeward  cargo  on  the  25th  of  August,  and  was  reported  the 

t  Followed     in    PosUethimite    v.      and  see  Hick  y.  Bwlocanachi,  '91,2  0. 
Fredand  (H.  L.  1880)  5  App.  Cas.      B.  626,  61  L.  J.  Q.  B.  42.— E.  0. 
599,  49  L.  J.  Ex.  630,  42  L.  T.  845, 
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BoDons  following  day.  On  the  Slst  of  the  same  month,  the  wines  were 
FoRBEffTBBs.  bonded  by  the  defendant,  and  he  was  ready  to  have  received 
r  *4S4  1  them,  if  they  could  have  been  unloaded.  But  on  account  of  *the 
crowded  state  of  the  London  Docks  at  this  time,  the  ship  could 
not  get  a  berth  till  the  20th  of  October,  and  was  not  fully  dis- 
charged till  the  26th  of  that  month.  If  the  duties  had  been 
immediately  paid  upon  the  wines,  they  might  have  been  landed 
in  a  much  shorter  time ;  but  the  superintendent  of  the  London 
Docks  said,  he  had  never  since  the  bonding  system  was  intro- 
duced, known  a  cargo  of  wines  brought  by  a  ship  so  large  as  the 
Margaret  landed  and  delivered ;  such  cargoes  had  always  been 
bonded. 

The  Attorney 'General  contended  f  on  the  authority  of  Randall 
V.  Lynch,  p.  727,  ante  (2  Camp.  852),  that  the  freighter  was  liable 
for  the  detention  of  the  ship  in  the  docks  beyond  the  time  when 
she  might  have  been  discharged,  had  the  duties  been  immediately 
paid. 

Lord  Ellbkborouoh  : 

Li  that  case,  a  specific  period  of  forty  days  was  fixed  by  the 
charter-party  for  loading  and  unloading  the  cargo.  Here,  the 
stipulation  is,  that  the  freighter  shall  be  allowed  the  usual  and 
customary  time  to  unload  the  ship  in  her  port  of  discharge.  What 
is  the  usual  and  customary  time  for  a  ship  to  unload  a  cargo  of 
wines  in  the  port  of  London?  According  to  the  evidence, — 
when  the  ship  gets  a  berth  by  rotation,  and  the  wines  can  be 
discharged  into  the  bonded  warehouses.  The  wines  might  have 
been  landed  sooner,  by  an  immediate  payment  of  the  duties  ;  but 
since  the  bonding  system  was  introduced,  this  has  ceased  to  be 
the  usual  and  customary  mode  of  unloading  such  a  cargo.  I  am 
therefore  of  opinion,  thai  the  defendant  has  not  broken  the 
implied  covenant,  arising  from  the  terms  of  the  charter-party,  to 
f  *485  j  ^unload  the  ship  in  the  usual  and  customary  time  for  that 
purpose  at  her  port  of  discharge,  and  that  he  is  entitled  to  a 
verdict. 

The  jury  faund  accordingly.  \ 

t  Vide  Burmester  v.  Hodgson,  p.  776,  pa$i  (2  Camp.  488). 
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C.  P.  (AT  NISI  PRIUS)  MICHAELMAS  TERM. 

ABITBOL   V.  BENEDITTO.  "lo- 

July  SI. 
(2  Camp.  487—488.)  JL 

Counsel,  although  retamed  for  the  plaintiff,  cannot  withdraw  the   Mansfield. 
record  till  a  hrief  is  delivered. 

[  *^7  ] 

This  cause  being  called  in  its  regular  order  on  a  former 
day,— 

Shepherd,  Serjt.,  observed,  that  neither  the  plaintiff's 
attorney  nor  witnesses  were  present;  but  if  he  was  regular, 
according  to  the  practice  of  the  Court,  situated  as  he  was,  he 
would  withdraw  the  record  :  He  had  been  retained  in  the  cause, 
but  no  brief  had  been  delivered  to  him,  nor  had  he  any  instruc- 
tions. 

LenSy  Serjt.,  said,  that  he  was  ready  on  the  part  of  the 
defendant,  who  was  in  custody ;  and  insisted  that  under  these 
circumstances,  the  record  could  not  be  withdrawn,  and  the 
plaintiff  must  be  nonsuited. 

Lawbence,  J.  was  of  opinion,  that  without  a  brief  being 
delivered,  counsel  had  no  authority  to  withdraw  the  record ; 
and  directed  a  nonsuit  to  be  entered,  unless  a  brief  had  been 
previously  left  at  chambers.    . 

Lens  now  moved,  on  the  ground  that  no  brief  had  been  so 
left,  that  the  nonsuit  should  be  absolute,  and  that  the  defendant 
should  be  discharged  out  of  custody. 

Sir  James  Mansfield,  Ch.  J. :  [  *88  ] 

I  think  a  counsel  can  only  speak  or  act  in  a  cause  from  his 
brief.  How  else  is  he  to  know  any  thing  of  the  matter  ?  He 
cannot  be  expected  to  carry  his  retainer  book  along  with  him, 
and  that  would  only  inform  him  that  when  the  cause  was  tried 
he  was  to  be  for  the  plaintiff  or  for  the  defendant.    If  there  has 
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Abitbol 

r. 

Bkitbditto. 


been  a  practice  of  allowing  the  record  to  be  withdrawn  under 
similar  circumstances,  it  must  have  been  in  instances  where  no 
opposition  was  made.  I  have  often  said,  I  would  listen  to  no 
application  till  briefs  were  delivered.  And  I  am  sure  that  this 
rule  is  most  for  the  advantage  both  of  the  parties  and  of  the 
profession.  Let  the  nonsuit  stand ; — ^but  you  must  proceed  to 
discharge  the  defendant  by  summons  in  the  usual  way. 


C.   p.    (AT   NISI    PRIUS)   TRINITY    TERM. 


1810. 
Auff.3. 

MAK8FIELD, 
Ch.J. 

[488] 


[  ♦489  ] 


BUKMESTER  v.  HODGSOIf.t 

(2  Camp.  488—490.) 

If  by  the  bill  of  lading  of  a  cargo  of  brandy  brought  into  the  London 
Docks,  no  time  is  stipulated  within  which  it  shall  be  unloaded,  the 
implied  contract  on  the  part  of  the  consignee,  i&  to  discharge  the  ship 
in  the  usual  and  customary  time  for  unloading  such  a  cargo — which  is 
the  time  within  which  the  brandies  can  be  unloaded  in  the  Docks  into 
the  bonded  warehouses.  Therefore,  the  consignee  is  not,  under  these 
circumstances,  liable  to  make  compensation  to  the  owner  of  the  ship,  in 
the  nature  of  demurrage,  for  any  delay  occasioned  by  the  crowded  state 
of  the  London  Docks,  although  the  cargo  might  have  been  landed 
sooner,  if  the  duties  had  been  immediately  paid. 

Indebitatus  assumpsit  for  demurrage,  and  for  the  use  and 
hire  of  a  ship. 

The  defendant  was  consignee  of  a  cargo  of  brandy  brought 
from  Charente  to  London  by  the  ship  AthcUia,  *of  which  the 
plaintiff  was  master.  In  the  bill  of  lading,  there  was  no  stipula- 
tion whatever  for  demurrage,  or 'for  unloading  the  brandy  in 
any  particular  time. 

The  ship  entered  the  London  Docks  on  the  19th  of  August, 
1809 ;  but  as  the  docks  were  extremely  crowded,  and  the 
brandies  were  to  be  bonded,  she  was  not  able  to  begin  to  unload 
till  the  11th  of  October,  and  did  not  discharge  the  whole  of 
her  cargo  till  the  19th  of  the  same  month,  making  a  period 
of  63  days  from  the  time  she  entered.     Supposing  the  brandies 

t  See  Rodgers  y.  Forresters,  p.  773,  nachi,  '91, 2  Q.  B.  626 ;  see  per  Lind- 

ante;  and  PosUethwaite  y.   Freeland  ley,  L.  J.  at  pp.  635,  636,  and  Fry, 

(1880)  5  App.  Cas.  599,  49  L.  J.  Ex.  L,  J.  at  pp.  642,  643.--E,  C. 
630,  42  L.  T.  845,  Hick  v.  Rodooa- 
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were  to  be  bonded,  the  defendant  was  not  guilty  of  any  wilful  Bubhkstkb 
delay;  bat  had  the  duty  been  paid  immediately,  they  might  hodosok. 
have  been  landed  much  sooner.  It  appeared  however,  to  be 
the  invariable  practice  to  bond  cargoes  of  this  sort.  Even  when 
the  cargo  is  bonded,  if  the  Docks  are  not  over  crowded,  20  or 
23  days  are  a  sufficient  space  of  time  for  unloading.  The 
plaintiff  therefore  insisted  that  he  was  entitled  to  a  compensa- 
tion in  the  nature  of  demurrage,  from  the  time  the  ship  might 
have  been  unloaded,  till  she  was  completely  discharged.  But 
the  case  of  Rodgera  v.  Forrester^  being  cited, — 

Mansfield,  Ch.  J.  was  of  opinion  that  it  could  not  be  dis- 
tinguished from  the  present.  Here  the  law  could  only  raise  an 
implied  promise  to  do  what  was  there  stipulated  for  by  an  express 
covenant,  viz.  to  ^discharge  the  ship  in  the  usual  and  customary  [  *490  ] 
time  for  unloading  such  a  cargo.  That  has  been  rightly  held  to 
be  the  time  within  which  a  vessel  can  be  unloaded,  in  her  turn, 
into  the  bonded  warehouses.  Such  time,  has  not  been  exceeded 
by  the  defendant.  If  the  brandies  were  to  be  bonded,  they 
could  not  be  unloaded  sooner,  and  the  defendant  seems  to  have 
been  as  anxious  to  receive  as  the  plaintiff  was  to  deliver  them. 

Verdict  for  the  defendant. I 


EVANS  V.  EVANS. 

(2  Camp.  491—492.) 

Tenant  for  years  cannot  maintain  trespass  de  bonis  (uportcUia  for  timber 
cut  down  on  the  demised  premises. 

Trespass  for  breaking  and  entering  the  plaintiff's  close,  in 
the  parish  of  Newport,  in  the  county  of  Monmouth,  and  cutting 
down  the  trees  growing  therein.  Second  count,  for  taking  and 
carrying  away  the  plaintiff's  trees,  and  converting  them  to  the 
defendant's  use. 

It  appeared  that  the  trees  which  the  defendant  cut,  grew  in 
a  piece  of  ground  which  the  plaintiff  occupied  as  tenant  for  a 

t  Antey  p.  773  (2  Camp.  483). 

X  Vide  Bandall  v.  Lynch,  p.  727,  ante  (2  Camp.  352). 
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Ait>g,  14. 


Summer 
Assizes, 

[491] 
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KVAKB 
EVAVB. 


[•492] 


tenn  of  years  under  one  Hawkins ;  but  that  there  is  no  such 
parish  as  that  stated  in  the  declaration. 

Wigley  for  the  plaintiff  contended  that  although  he  failed 
on  the  first  count,  he  might  proceed  on  the  ^second,  as  the 
tenant,  even  after  the  trees  were  cut  down,  had  such  a  possession 
of  them  as  to  enable  him  to  maintain  trespass  for  taking  them 
from  the  demised  premises. 

Lawrence,  J. : 

The  plaintiff  had  no  property  or  interest  whatsoever  in  the 
trees  after  they  were  severed  from  the  freehold.  They  were 
then  in  the  legal  possession  of  the  reversioner,  and  he  alone 
could  maintain  trespass  for  the  asportation. 

Plaintiff'  nonmiited.  t 


K.  B.  (AT  NISI  PRIUS)  MICHAELMAS  TERM. 


1810. 
Aov,  29. 

At  U>«/. 
wiimtfr. 

[  r»02  ] 


MOLONY,   EsQOTKE,  V.  GIBBONS. 

(2  Gamp.  502--503.) 

An  action  may  be  maintained  upon  a  foreign  judgment  obtained  by 
default,  which  states  that  the  defendant  appeared  by  attorney, — without 
proving  that  the  attorney  mentioned  had  authority  to  api)ear,  or  that 
the  defendant  was  living  within  the  jurisdiction  of  tiie  foreign  Court. 

Action  on  a  judgment  of  the  Supreme  Court  of  the  island  of 
Jamaica. 

In  the  judgment,  after  tha  declaration,  which  was  in  assump- 
sit, there  was  the  following  entry : 

"  And  the  said  J.  Gibbons,  by  J.  Ferrier  his  attorney,  comes 
and  defends  the  wrong  and  injury  when,  &c.  and  says  nothing 


t  Vide  Berry  v.  Heard,  Palm.  327, 
Cro.  Car.  242,  S.  C,  where  it  was 
decided  after  much  consideration, 
that  the  landlord  has  such  a  posses- 
sion of  timber  cut  down  during  the 
continuance  of  the  lease  as  to  enable 
him  to  maintain  trover  for  it,  because 
the  interest  of  the  lessee  in  the  tim- 
ber remained  no  longer  than  while  it 


was  growing  on  the  land  demised, 
and  determined  instantly  upon  tiie 
severance.  [But  this  is  qtaite  consis- 
tent with  the  tenant  being  able  to 
maintain  trespass,  and  qu,  whether 
the  principal  case  was  rightly  de- 
cided. See  Graham  v.  Peat,  6  B.  B. 
268,  Chambers  v.  DonaUUon,  10  B.  B. 
435.— F.  P.] 
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Lord  Ellenborough  : 

I  wUl  look  to  these  foreign  judgments  with  great  jealousy ; 
but  I  must  give  them  credit  for  the  facts  which  they  specifically 
allege  ;  and  I  must  presume  in  the  present  case,  that  the  Court 
saw  Ferrier  properly  constituted  attorney  for  the  defendant. 

Verdict  for  the  plaintiff. 


in  bar  or  preclusion  of  the  said  action  of  the  said  J.  Molony,  Molony 
whereby  the  said  J.  Gibbons  remains  therein  undefended  against  gibbons. 
the  said  J.  Molony :  Wherefore,"  &c.  (in  the  common  form.) 

Garraw  for  the  defendant  insisted,  as  this  was  a  judgment 
by  default,  that  the  plaintiff  was  bound  to  prove,  that  Ferrier 
was  properly  constituted  the  defendant's  attorney,  or  at  any 
rate,  that  the  defendant  himself,  pending  the  original  action, 
was  living  within  the  jurisdiction  of  the  Supreme  Court ;  and  he 
referred  to  Btichanan  v.  Rucker^  1  Camp.  68. 


[60S] 


BLACKHAN  v.  DOREN-t 

(2  Camp.  603—504.) 

If  the  drawer  of  a  bill  of  exchange  when  it  is  presented  for  acceptance, 
has  effects  in  the  hands  of  the  drawees,  though  he  is  indebted  to  them 
to  a  much  larger  amount,  and  they,  without  his  privity,  have  appro- 
priated the  effects  in  their  hands  to  the  satisfaction  of  the  debt ;  he  is 
entitled  to  notice  of  the  dishonour  of  the  bill  for  non-acceptance,  as  he 
might  expect  under  these  circumstances  that  it  would  be  accepted  and 
paid. 

Action  against  the  defendant,  as  drawer  of  a  bill  of  exchange 
for  260L,  dated  Kingston,  Jamaica,  October  1,  1809,  on  Messrs. 
Hunter  &  Co.  in  London,  at  six  months  after  sight. 

The  bill  was  refused  acceptance. 


t  But  qutjdte  whether  the  words 
of  the  B.  of  E.  Act  (1882)  s.  50 
(2)  (c)  (4) — "where  the  drawee  or 
acceptor  is  as  between  himself  and 
the  drawer  imder  no  obligation  to 
accept  or  pay  the  bill " — do  not  en- 
large the  category  of  cases  in  which 
notice  of  dishonour  is  dispensed  with. 
Mr.  Chalmers  (4th  ed.),  p.  168,  men- 


tions that  the  words  contained  in  the 
draft  of  the  bill— '  *  and  the  drawer  has 
no  reason  to  expect  that  it  will  be  hon- 
oured on  presentment  '* — were  struck 
out  in  Committee;  and  he  observes 
that  cases  such  as  the  above  must 
be  reconsidered  with  reference  to 
this  amendment. — E.  C. 


1810. 
Dec.  4, 

[  503  ] 
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blaokhan       To  excuse  the  sending  of  notice  of  the  dishonour  of  *the  bill 

Mm 

DoBEK.  io  ^^^  defendant,  the  plaintiff  called  a  clerk  of  the  drawees',  who 
[  *504  ]  stated,  that  when  it  was  presented  they  had  produce  in  their 
hands  belonging  to  him  to  the  amount  of  about  1,500L ;  but 
that  he  owed  them  10,0002.  or  11,000Z.,  and  that  they  had 
appropriated  the  effects  in  their  hands  to  go  in  satisfaction  of 
this  debt. 

Lord  Ellenborough  : 

If  a  man  draws  upon  a  house  with  whom  he  has  no  account, 
he  knows  that  the  bill  will  not  be  accepted,  he  can  suffer  no 
injury  from  want  of  notice  of  its  dishonour,  and  therefore  he 
is  not  entitled  to  such  notice.  But  the  case  is  quite  otherwise, 
where  the  drawer  has  a  fluctuating  balance  in  the  hands  of  the 
drawee.  There  notice  is  peculiarly  requisite.  Without  this, 
how  can  the  drawer  know  that  credit  has  been  refused  to  him, 
and  that  his  bill  has  been  dishonoured  ?  It  is  said  here,  that 
the  effects  in  the  hands  of  the  drawees  were  all  appropriated  to 
discharge  their  own  debt ;  but  that  appropriation  should  appear 
by  writing,  and  the  defendant  should  be  a  party  to  it.  I  wish 
that  notice  had  never  been  dispensed  with,  and  then  we  should 
not  have  been  troubled  with  investigating  accounts  between 
drawer  and  drawee.  I  certainly  will  not  relax  the  rule  still 
farther, — which  I  should  do,  if  I  were  to  hold  that  notice  was 
unnecessary  in  the  present  instance. 

Plaintiff  nonsuited. 


1810.  DOE  EX  D.  KNIGHT   v.   QUIGLEY. 

^^'  (2  Camp.  605— 506.) 

[  505  ]  If  a  man  gets  into  poBseseion  of  a  house  to  be  let,  without  the  privity 

of  the  landlord,  and  they  afterwards  enter  into  a  negotiation  for  a  lease, 
but  differ  upon  the  terms;  the  landlord  may  maintain  ejectment  to 
recover  possession  of  the  premises,  without  giving  any  notice  to  quit. 

Ejectment  to  recover  possession  of  a  house  in  Conway  Street. 

It  appeared  that  Enight  who  had  a  lease  of  this  house,  wished 
to  underlet  it ;  that  while  it  remained  empty,  the  defendant  had 
got  into  possession  of  it  without  Knight's  privity,  intending  to 
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take  a  lease  of  it  from  him ;  that  some  negotiation  afterwards    Doe  ex  d. 
took  place  between  the  parties  upon  the  subject ;  but  that  they  «. 

disagreed  about  a  valuation  of  the  fixtures.  Quiolet. 

It  was  objected  on  the  part  of  the  defendant,  that  a  notice  to 
quit  was  necessary  under  these  circumstances. 

Lord  Ellenborough  : 

There  is  no  evidence  of  any  demise  to  the  defendant,  or  of 
the  relation  of  landlord  and  tenant  ever  having  subsisted  between 
him  and  the  lessor  of  the  plaintiff.  If  this  was  a  tenancy  of 
any  sort,  it  was  a  tenancy  at  sufferance,  and  a  notice  to  quit  was 
unnecessary. 

The  lessor  of  the  plaintiff  had  a  verdict.  [  506  ] 


EEX  V.  WILLIAMS.  isio. 

(2  Camp.  606—507.)  ^^' 

11  a  man  writes  a  letter  with  intent  to  proyoke  a  challenge,  seals  it        r  g06  1 
np,  and  puts  it  into  the  i>ost  office  in  Westminster,  addressed  to  a  person 
in  the  city  of  London,  who  receives  it  there,  the  writer  may  be  indicted 
for  this  offence  in  the  county  of  Middlesex. 

This  was  an  indictment  for  sending  a  libellous  letter,  with 
intent  to  provoke  a  challenge. 

The  letter  being  sealed  up  was  put  by  the  defendant  into  the 
two-penny  post-office  in  Park  Street,  Westminster,  addressed  to 
the  prosecutor  in  the  city  of  London,  by  whom  it  was  there 
received. 

Marryat  for  the  defendant  contended  that  in  this  case  there 
was  no  evidence  of  any  offence  being  committed  in  the  county 
of  Middlesex,  and  that  it  was  quite  different  from  the  printing 
of  a  libel,  which  might  be  treated  as  a  misdemeanor  either 
where  it  was  printed,  or  in  any  of  the  places  where  it  was 
dispersed.  This  letter  had  been  seen  by  no  one  in  Middlesex 
but  the  defendant  himself :  it  could  lead  to  no  ^breach  of  the  [  «607  ] 
peace  in  this  county,  and  it  was  criminal  merely  in  relation  to 
the  prosecutor,  who  received  it  in  London. 
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Rbx        Lobd  Ellenbobouoh  : 

r. 

Williams.  There  was  a  sufficient  publication  in  Middlesex,  by  putting 
the  letter  into  the  post-office  there,  with  intent  that  it  should 
be  delivered  to  the  prosecutor  elsewhere.  Had  it  never  been 
delivered,  the  defendant's  offence  would  have  been  the  same. 
On  trials  for  high  treason,  intercepted  letters  are  received  in 
evidence  as  overt  acts  of  treason  in  the  county  where  they  were 
written. 

The  defendant  was  convicted  A 


1810.  DTJ  BOST  V.  BERE8F0RD. 

^^'  (2  Camp.  611--012.) 

[  511  ]  Q.  If  to  trespass  for  destroying  a  picture,  the  defendant  may  plead, 

that  it  was  a  scandaloiis  libel  upon  individuals,  and  tb&t  being  publicly 
exhibited,  he  cut  it  to  pieces  by  way  of  abating  a  nuisance  ? 

The  owner  of  such  a  libellous  picture  so  destroyed,  is  at  most  only 
entitled  to  recover  the  value  of  the  paint  and  canvas,  which  fonned  its 
component  parts. 

Trespass  for  cutting  and  destroying  a  picture  of  great  value, 
which  the  plaintiff  had  publicly  exhibited ;  per  qtvod  he  had  not 
only  lost  the  picture,  but  the  profits  he  would  have  derived  from 
the  exhibition. 

Plea,  not  guilty. 

It  appeared  that  the  plaintiff  is  an  artist  of  considerable 
eminence,  but  that  the  picture  in  question,  entitled  La  Belle  et 
la  Bete,  or  ''Beauty  and  the  Beast,"  was  a  scandalous  libel 
upon  a  gentleman  of  fashion  and  his  lady,  who  was  the  sister 
of  the  defendant.  It  was  exhibited  in  a  house  in  Pall-Mall  for 
money,  and  great  crowds  went  daily  to  see  it,  till  the  defendant 
one  morning  cut  it  in  pieces.  Some  of  the  witnesses  estimated 
it  at  several  hundred  pounds. 

The  plaintiff's  counsel  insisted  on  the  one  hand,  that  he 
was  entitled  to  the  full  value  of  the  picture,  together  with  a 
compensation  for  the  loss  of  the  exhibition ;  while  it  was  con- 

t  Vide  Lord  PrutonU  case,  4  St.  Tr.  409 ;  Grtgy'^  case.  Post  218 ;  Bex  v. 
Stone,  3  B.  B.  253  (6  T.  B.  527). 
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tended  on  the  other,  that  the  exhibition  was  a  public  nuisance,      Du  Bort 


V, 


which  every  one  had  a  right  to  abate  by  destroying  the  picture,     bebesfobd. 

Lord  Ellenbobouoh  : 

The  only  plea  upon  the  record  being  the  general  issue  of  Not 
guilty,  it  is  unnecessary  to  consider,  whether  the  destruction 
of  this  picture  might  or  might  not  have  been  justified.  The 
material  question  is,  as  to  the  value  to  be  set  upon  the  *article  C  *^^^  ^ 
destroyed.  If  it  was  a  libel  upon  the  persons  introduced  into 
it,  the  law  cannot  consider  it  valuable  as  a  picture.  Upon  an 
application  to  the  Lord  Chancellor,  he  would  have  granted 
an  injunction  against  its  exhibition, f  and  the  plaintiff  was  both 
civilly  and  criminally  liable  for  having  exhibited  it.  The  jury, 
therefore,  in  assessing  the  damages,  must  not  consider  this  as 
a  work  of  art,  but  must  award  the  plaintiff  merely  the  value  of 
the  canvas  and  paint  which  formed  its  component  parts. 

Verdict  far  the  plaintiff.     Damages  51. 


In  the  course  of  the  trial,  Lord  Ellenborough  held  upon 
argument,  that  the  declarations  of  the  spectators,  while  they 
looked  at  the  picture  in  the  exhibition  room,  were  evidence  to 
shew  that  the  figures  pourtrayed  were  meant  to  represent  the 
defendant's  sister  and  brother-in-law.  I 


t  This  observation  is  dissented 
from  by  Lord  Campbell,  C.  in 
Emperor  of  Austria  v.  Day  (1861) 
3  De  G.  F.  &  J.  217,  238,  30  L.  J. 
Ch.  690;  and  Lord  Campbell's  ob- 
servation is  confirmed  by  Sir  J. 
WiCKENS,  V.-C.  in  Mtdkern  v.  Ward 
(1872)  L.  E.  13  Eq.  619,  621,  41  L. 
J.  Cb.  464,  26  L.  T.  831.  But  the 
jurisdiction  thus  denied  to  exist  in 
the  Court  of  Chancery  was  given  to 
the  Courts  of  Common  Law  by  the 
C.  L.  P.  Act,  1854,  ss.  79,  81,  82  (as 
was  discovered  by  the  Masteb  of 
THE  Bolls  some  twenty-three  years 
later);   and  this   jurisdiction,  not- 


withstanding the  formal  repeal  of 
this  clause  by  the  Act  46  &  47  Vict, 
c.  49,  s.  3  (cf.  s.  7),  is  still  vested  in 
the  Supreme  Court  under  the  Judica- 
ture Acts.  See  Beddow  v.  Beddoxo 
(1878)  9  Ch.  D.  89,  47  L.  J.  Ch.  588  ; 
Quartz  Hill  Mining  Co.  v.  Beall 
(1882)  20  Ch.  D.  501,  507,  51  L.  J. 
Ch.  874,  46  L.  T.  746.— B.  C. 

X  Vide  Fores  v.  Johnes,  6  B.  B.  840 
(4  Esp.  N.  P.  Cas.  97),  in  which  it 
was  held  by  Lawrence,  J.  that  an 
action  cannot  be  maintained  to  re- 
cover the  value  of  obscene  or  libel- 
lous prints  sold  by  the  plaintiff  to 
the  defendant. 
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1810.  HEX  V.  GAEDNER 

^^•^'  (2  Camp.  513—514.) 

[  518  j  The  London  OazeUe  18  not  eridence  of  the  military  appointments 

therein  notified;  Imt  at  the  trial  of  an  information  against  an  officer 
in  the  army  for  false  musters,  it  is  sufficient  to  prore  that  he  acted 
in  the  ohancter  mentioned  in  the  information,  without  proving  his 
commission  from  the  King. 

Tms  was  an  action  against  the  major-commandant  of  the  2nd 
battalion  of  Carmaerthen  Yolnnteers,  for  charging  and  receiving 
pay  from  Government  for  a  greater  number  of  men  than  had 
mastered  in  his  corps  within  certain  periods  mentioned  in  his 
returns  to  the  War-Office. 

To  prove  that  he  was  commandant  of  this  corps  as  averred  in 
the  information,  the  counsel  for  the  Grown  at  first  put  in  the 
London  Qazette,  in  which  his  appointment  was  officially  notified. 

Scarlett  for  the  defendant  objected  that  this  was  insufficient, 
and  that  they  were  bound  to  prove  the  appointment,  either  by 
producing  the  defendant's  commission  signed  by  the  King,  or  by 
shewing  that  notice  had  been  given  to  the  defendant  to  produce 
it,  and  then  offering  secondary  evidence  of  its  contents. 

Lord  Ellenborough  : 

I  cannot  think  the  Gazette  is  evidence  for  the  purpose  for 
which  it  is  adduced ;  but  it  will  be  enough  to  prove  that  the 
defendant  has  acted  as  Major-Commandant  of  this  corps,  with- 
out adducing  direct  evidence  of  his  appointment  by  the  King. 

The  fact  of  his  having  acted  in  this  capacity  appeared  from  the 
[  *oi4  ]      returns  themselves,  in  which  he  described  ^himself  as  Major- 
Gommandant  of  the  corps ;  and  the  case  being  fully  substantiated 
in  other  respects,  he  was  found  guilty. 


J 
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EVERETT  V.   COLLINS,  t  isio- 

(2  Camp.  515—516.)  

If  a  creditor  is  offered  cash  in  pa3nneiit  of  his  debt,  or  a  cheque  upon        [  516  ] 
a  banker  from  an  agent  of  his  debtor,  and  be  prefers  the  latter ;  this 
does  not  discbarge  the  debtor,  if  tbe  cheque  is  dishonoured ;  although 
the  agent  fails  with  a  balance  of  his  principal  in  his  hands  to  a  larger 
amount. 

Money  had  and  received,  to  recover  the  sum  of  170Z. 

The  plaintiff  had  employed  the  defendant,  who  is  a  salesman 
in  Smithfield  market,  to  sell  some  cattle  for  him,  and  on  the 
15th  of  June  last  his  son  went  to  receive  the  money.  The 
defendant  carried  the  young  man  with  him  to  Mingay,  Nott  & 
Co.  who  acted  as  book-keepers  and  sub-agents  for  him  and  a 
number  of  other  salesmen,  and  desired  them  to  make  out  the 
plaintiff's  account.  The  account  shewed  that  the  sum  of  171?. 
5«.  6rf.  was  due  to  the  plaintiff.  Mingay,  Nott  &  Co.  then  offered 
to  pay  the  plaintiff's  son  in  Bank  of  England  notes,  but  he  said 
a  cheque  would  suit  him  better  for  the  170Z.  Accordingly  they 
paid  him  IZ.  5«.  6d,  in  cash,  and  gave  him  a  cheque  for  170/. 
upon  Smith,  Payne  and  Smith,  bankers  in  the  city.  The  cheque 
was  carried  immediately  to  the  bankers  and  dishonoured. 
Various  other  cheques  of  Mingay,  Nott  &  Co.  were  dishonoured 
the  same  day,  as  they  had  greatly  overdrawn  their  account ;  but 
they  continued  to  pay  at  their  counter  till  four  o'clock,  when 
they  *finally  stopped,  with  a  balance  of  the  defendant's  in  their  [  •sie  ] 
hands,  larger  than  the  sum  in  question. 

Park  contended,  that  the  loss  ought  to  fall  upon  the 
plaintiff,  as  he  had  had  an  offer  to  be  paid  in  Bank  of  England 
notes,  and  by  his  refusing  that  offer,  the  defendant  had  lost  the 
nOl.  in  the  hands  of  Mingay,  Nott  &  Co.  The  plaintiff  for  his 
own  accommodation  prefers  the  credit  of  these  persons  to  ready 
money,  and  he  must  therefore  stand  to  the  risk  of  the  security 
he  chose  to  take. 

t  Compare  the  cases  where  a  Smith  v.  Ferrand  (1827)  7  B.  &  C.  19  ; 
creditor  being  offered  cash  elects  to  Cawasgee  v.  Thompson  (1845)  5  Moo. 
take   a   bill   having   time  to  run.      P.  0.  165. — E.  C. 
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EvBKKTT     Lord  Ellenbobough  : 

CoLUKP.  In  the  ordinary  case,  if  a  creditor  prefers  a  bill  of  exchange 
accepted  by  a  stranger  to  ready  money  from  his  debtor,  he  must 
abide  the  hazard  of  the  security  he  takes.  But  Mingay,  Nott 
&  Co.  are  not  to  be  considered  in  the  light  of  third  persons, 
but  as  the  defendant's  servants.  When  they  offered  to  pay 
by  notes  or  their  cheque,  that  was  tantamount  to  an  offer  to 
pay  by  notes  or  his  cheque.  The  cheque  must  be  looked  upon 
as  his;  and  there  is  no  pretence  for  saying  that  a  debtor  is 
discharged  by  giving  a  cheque  which  produces  nothing,  although 
payment  in  cash  may  have  been  previously  tendered. 

Verdict  for  the  plaintiff. 


1810.  BA8SETT  v.   COLLIS. 

^^^*-  (2  Camp.  523—524.) 

[  528  ]  Boaring  is  not  anfloondness  in  a  horse,  unless  it  be  shewn  to  proceed 

from  some  disease  or  organic  defect. 

This  was  an  action  on  the  warranty  of  a  horse. 

It  was  proved,  that  the  horse  being  put  to  hard  work  a  few 
days  after  he  was  purchased,  he  turned  out  to  be  a  roarer ;  and 
a  question  arose,  whether  roaring  constitutes  unsoundness  ? 

Lord  Ellenbobough  : 

It  has  been  held  by  very  high  authority,!  that  roaring  is  not 
necessarily  unsoundness  ;  and  I  entirely  concur  in  that  opinion. 
[  *524  ]  If  *the  horse  emits  a  loud  noise,  which  is  offensive  to  the  ear, 
merely  from  a  bad  habit  which  he  has  contracted,  or  from  any 
cause  which  does  not  interfere  with  his  general  health  or 
muscular  powers,  he  is  still  to  be  considered  a  sound  horse.  On 
the  other  hand,  if  the  roaring  proceeds  from  any  disease  or 
organic  infirmity  which  renders  him  incapable  of  performing  the 
usual  functions  of  a  horse,  then  it  does  constitute  unsoundness. 

t  Sir  James  MansEeld,  Oh.  J. 
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The  plaintiff  has  not  done  enough  in  shewing  that  this  horse  was  Babbbtt 
a  roarer.  To  prove  a  breach  of  the  warranty,  he  must  go  on  to  collib. 
shew  that  the  roaring  was  symptomatic  of  disease. 

The  defendant  had  a  verdict  \ 


BARCLAY  V.   BAILEY.J 

(2  Camp.  527-528.) 

The  presentment  of  a  bill  of  exchange  for  payment  at  the  house  of  a 
merchant  residing  in  London,  at  8  o'clock  in  the  evening  of  the  day  it 
becomes  due,  ib  sufficient  to  charge  the  drawer. 

Action  against  the  drawer  of  a  bill  of  exchange  accepted  by 
one  David  Hardy. 

At  eight  in  the  evening  of  the  day  the  bill  became  due,  it  was 
presented  at  the  house  mentioned  on  the  face  of  it  as  the 
drawee's  place  of  residence,  when  the  answer  given  by  a  person 
who  came  to  the  door  was,  that  Mr.  Hardy  had  become 
bankrupt,  and  removed  into  another  quarter  of  the  town.  On 
the  part  of  the  defendant,  it  was  proved  that  he  had  a  person 
stationed  at  this  house  for  the  purpose  of  taking  up  the  bill,  from 
nine  in  the  morning  till  four  in  the  afternoon,  but  that  no  one 
presented  it  during  that  time ;  and  the  point  was  strenuously 
argued,  that  a  presentment  so  late  as  eight  in  the  evening  was 
insuflBcient  to  charge  the  drawer. 


isio. 

Dee.  17. 

[527] 


Lord  Ellbnborough  : 

I  think  this  presentment  sufficient.  A  common  trader  is 
different  from  bankers,  and  has  not  any  peculiar  hours  for  pay- 
ing or  receiving  money.  If  the  presentment  had  been  during 
the  hours  of  rest,  it  would  have  been  altogether  unavailing ;  but 


[528] 


t  Q.  as  to  thrushes,  splints,  and 
quidding  ?  There  have  been  several 
trials  lately  in  which  it  was  debated 
whether  these  constitute  unsound- 
ness ;  but  the  opinions  of  the  farriers 
and  veterinary  surgeons  examined 
were  so  contradictory,  that  it  was 
impossible  for  the  Court  to  lay  down 
any  general  rule  upon  the  subject. 


Vide  Oarment  v.  Barr$^  2  Esp.  N.  P. 
Cas.  673. 

}  See  now  B.  of  E.  Act  1882, 
8.  45  (3).  And  qucere  whether  the 
hours  considered  '* reasonable"  for 
purposes  of  business  have  not  changed 
since  the  date  of  this  ruling.  See 
Chalmers  (4th  ed.),  p.  144,  n.— E.  C. 

8  c  2 
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Babolat     eight  in  the  evening  cannot  be  considered  an  unseasonable  hour 
Bailet.      for  demanding  payment  at  the  house  of  a  private  merchant  who 
has  accepted  a  bill. 

The  plaintiff  had  a  verdict  A 


1810.  BUEGON  V.    SHAEPE  and  Othees. 

D^r  17 

•  (2  Camp.  529—530.) 

[  529  ]  The  captain  of  a  ship  has  no  authority  as  such,  to  agree  to  the  sub- 

stitution of  another  voyage  in  the  place  of  one  agreed  upon  between  his 
owneTB  and  the  freighters  of  the  ship  in  England,  and  on  which  he  has 
sailed  to  a  foreign  country. 

This  was  an  action  for  freight  and  demurrage,  on  a  memoran- 
dum for  a  charter — in  a  voyage  from  London  to  Buenos  Ayres 
and  back. 

When  the  ship  arrived  in  the  river  Plata,  it  was  found  that 
Buenos  Ayres  had  been  recaptured  by  the  Spaniards,  and  she 
went  to  Monte  Video.  There  her  outward  cargo  was  unloaded 
and  accepted  by  G.  Dyson,  one  of  the  defendants,  who  was  upon 
the  spot,  and  desired  that  she  might  wait  a  certain  number  of 
days  for  a  return  cargo,  which  finally  could  not  be  procured  for 
her.  The  plaintiff  contended,  that  Monte  Video  had,  under  these 
circumstances,  been  substituted  for  Buenos  Ayres,  and  that  the 
defendants  were  liable  in  the  same  manner  as  if  the  agreement 
had  on  his  part  been  performed  as  it  stood  in  the  written 
memorandum. 

(Lord  Ellenborouoh  :  Who  represented  Burgon  in  this 
substitution  ?) 

The  plaintiff's  counsel  contended,  that  the  captain   had 
sufficient  authority  for  that  purpose. 

t  If  a  bill  is  accepted  payable  at  a  bill  at  a  banker's  in  London  after 

banker's,  it  must  be  presented  there  6  o'clock  in  the  evening,  has  been 

for  payment  within  the  usual  bank-  held  to  be  too  late,  and  insufficient 

ing  hours  at  the  place  where  the  to  charge  the  drawer.      Parker  v. 

banker  resides.    Presentment  of  a  Chrdony  8  B.  H.  646  (7  East,  386). 
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Lord  Ellenborouoh  : 

The  captain  was  captain  for  the  voyage  originally  agreed  upon, 
and  on  which  the  vessel  sailed  from  England.  Every  thing  out 
of  *that  voyage  was  beyond  the  scope  of  his  authority  as 
captain.  As  such  he  had  no  power  to  change  that  voyage  for 
another.  The  person  who  is  intrusted  with  the  command  of  a 
ship  may  be  vested  with  a  complete  control  as  to  her  employ- 
ment and  destination;  but  this  is  superinduced  upon  his 
authority  as  captain ;  and  to  shew  that  the  captain  in  this  case 
could  do  away  the  contract  entered  into  by  the  owner  and 
conclude  a  fresh  contract  binding  on  both  parties,  you  must  go 
farther  than  merely  proving  that  he  was  captain  of  the  ship. 

The  cause  teas  afterwards  referred. 


BUROOK 
V. 

Sharpb 
and  Others. 

[  VjSO  ] 


HODGSON  V.   DA  VIES. 

(2  Camp.  530—532.) 

If  goods  in  the  city  of  London  are  sold  by  a  broker,  to  be  paid  by  a 
bill  of  exchange,  the  vendor  has  a  right,  within  a  reasonable  time,  if  he 
is  not  satisfied  with  the  sufficiency  of  the  purchaser,  to  annul  the  con- 
tract. But  the  vendor  must  intimate  his  dissent  as  soon  as  he  has  had 
an  opportunity  to  inquire  into  the  solvency  of  the  purchaser.  Five 
days  considered  too  long  a  period  for  this  purpose. 

If  it  is  stated  generally  in  a  bought  and  sold  note  that  the  goods  are 
to  be  paid  *'by  bill,"  evidence  cannot  be  received  to  shew,  that  *'by 
bill"  is  meant  *'an  approved  bill:"  and  semUe^  that  an  ** approved 
bill"  is  a  bill  to  which  there  is  no  reasonable  objection,  and  that  ought 
to  be  approved. 

This  was  an  action  for  not  delivering  tobacco  sold  by  the 
defendant  to  the  plaintiff,  through  the  medium  of  a  broker, — 20 
hogsheads  of  which  were  to  be  paid  by  bill  at  two  months,  and 
the  remaining  20  by  bill  at  four  months,  adding  two  months 
interest. 

The  defence  principally  relied  upon  was,  that  the  defendant 
had  not  ratified  the  contract  entered  into  by  the  broker.  On  the 
7th  of  July,  1808,  the  broker  having  the  usual  authority  from 
both  parties  wrote  out  the  bought  and  sold  note,  and  sent  a  copy 
to  each  of  them.  The  defendant  made  no  objection  till  five  days 
after,  when  he  was  called  upon  to  deliver  the  tobacco.    He  then 


1810. 
Dec,  18. 


[530] 


[631] 
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HoDosoK     said  he  did  not  approve  of  the  saffieiencj  of  the  plaintiff,  and 
Da  VIES,      refused  to  perform  the  contract. 

The  counsel  for  the  defendant  contended,  that  the  person  who 
sells  goods  by  a  broker,  reserves  to  himfielf  the  power  of  ratifying 
or  rejecting  the  contract,  as  he  shall  be  satisfied  with  the  credit 
of  the  purchaser; — and  offered  to  prove  that  such  is  the  nsage  of 
trade  in  the  city  of  London. 

Lord  Ellenborouoh  was  at  first  rather  inclined  to  think,  that 
the  contract  concluded  by  the  broker  must  be  absolute,  unless 
his  authority  was  limited  by  writing,  of  which  the  purchaser  had 
notice.    But, 

The  gentlemen  of  the  special  jury  said,  that  unless  the  name 
of  the  purchaser  has  been  previously  communicated  to  the  seller, 
if  the  payment  is  to  be  by  bill,  the  seller  is  always  understood  to 
reserve  to  himself  the  power  of  disapproving  of  the  sufficiency 
of  the  purchaser,  and  annulling  the  contract. 

Lord  Ellenborough  allowed  that  this  usage  was  reasonable 
[  *532  ]  and  valid.  But  he  clearly  thought  that  the  ^rejection  must  be 
intimated  as  soon  as  the  seller  has  had  time  to  inquire  into  the 
solvency  of  the  purchaser.  Five  days  seemed  to  him  a  longer 
period  than  the  exigency  of  commerce  would  permit.  However, 
he  left  it  to  the  jury  to  say,  whether  it  was  according  to  usual 
commercial  practice,  to  reject  a  contract  so  long  after  it  had 
been  entered  into. 

The  jury  without  any  hesitation^  found  for  the 
plaintiff. 

The  plaintiff  proved  that  he  had  tendered  his  own  accept- 
ances  in  payment  of  the  tobacco. 

Park  at  first  offered  to  call  witnesses  to  prove,  that  ''by  bill*' 
is  meant  an  ^'  approved  bill,"  and  that  the  seller  is  not  bound  to 
deliver  the  goods  unless  he  approves  of  the  bill  offered  in 
payment  by  the  purchaser. 
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Lord  Ellenbobouoh  :  Hodgson 

V. 

I  cannot  receive  this  evidence.  The  contract  must  speak  for  Daviks. 
itself.  Even  if  the  phrase  "approved  bill"  were  introduced, 
I  think  it  could  only  mean  a  bill  to  which  no  reasonable 
objection  could  be  made,  and  which  ought  to  be  approved. 
To  allow  the  seller  in  an  arbitrary  manner  to  repudiate  the  bill, 
would  be  to  enable  him,  according  to  his  interest  or  caprice,  to 
annul  a  contract  by  which  the  purchaser  is  absolutely  bound. 


BAKING  V.  VAUX.t  isio. 

(2  Camp.  541—543.)  Dee^l. 

A  warranty  in  a  policy  of  insurance  against  *'  capture  in  port"  does  r  g^|  n 
not  protect  the  underwriters  from  a  loss  happening  by  capture  in  a  place 
which  is  not  within  the  limits  of  any  port,  although  it  may  be  within 
the  headlands  at  the  mouth  of  a  river.  Therefore  where  a  eJiip  insured 
from  Botterdam  to  London,  and  ''warranted  free  from  capture  in  port/' 
was  captured  while  lying  at  anchor  near  Ghoree  in  the  river  Maes, 
the  underwriters  were  held  liable. 

This  was  an  action  on  a  policy  of  insurance  on  the  Dorothea 
Margaritta  *^  at  and  from  Botterdam  to  London,  with  leave  to 
touch,  unload  and  receive  goods  at  all  or  any  ports,  warranted 
free  from  capture  in  port." 

The  ship,  while  lying  at  anchor  in  Ghoree  Ghat,  about  half  an 
English  mile  from  Ghoree,  was  captured  by  a  French  Privateer, 
which  had  followed  her  down  the  Maes  from  Rotterdam.  The 
place  where  she  then  lay  is  an  open  road,  but  within  the  head 
lands  which  are  considered  to  form  the  mouth  of  the  river  Maes. 

The  Attorney-Generaly  for  the  plaintiff,  contended,  that  this 
case  was  decided  by  Brown  v.  Tierney,  1  Taunt.  517,1  where  a 
ship  warranted  free  from  capture  or  seizure  in  port,  being  cap- 
tured in  Pillaw  Roads,  it  was  held  that  the  underwriters  were 
liable. 

Park,  contra,  observed,  that  it  did  not  appear  that  Pillaw 

t  Compare  i7(irmanv.C^oap<;(  1811)       loco,  post. — E.  C. 
13  East,   394,  to  be   reported    in         t  10  B.  B.  599. 
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Babixo  Boads  had  any  protection  from  the  land,  and  that  that  case  was 
Vaux.  therefore  inapplicable.  Here,  the  place  where  the  ship  lay  was 
in  the  river  Maes,  and  she  must  be  taken  to  have  been  infra  pra- 
sidia  at  the  time.  A  ship  must  be  taken  to  be  in  port  within  the 
[  *542  ]  meaning  of  this  warranty,  unless  she  were  upon  the  *open  seas. 
While  in  a  river  or  land-locked  road,  she  is  exposed  to  the  risks 
against  which  the  underwriters  wish  to  guard,  and  which  are 
excepted  in  the  policy.  While  the  ship  was  lying  oflf  Ghoree  she 
might  have  been  seized  by  the  Douanniers  stationed  in  that  town. 
In  fact  she  was  captured  by  a  privateer  that  had  watched  her  from 
Botterdam.  She  was  not  in  a  harbour  when  taken ;  but  a  port 
and  a  harbour  are  quite  distinct,  and  a  port  frequently  includes 
the  mouth  of  a  river  or  an  adjoining  roadstead. 

Lord  Ellenborouoh  : 

If  you  would  protect  yourself  by  the  warranty,  you  must  shew 
that  the  ship  was  in  some  port  at  the  time  of  the  capture.  You 
have  given  no  such  evidence.  You  must  make  the  place  where 
she  lay  at  anchor  a  port,  and  no  witness  has  stated  that  it  is 
within  the  port  of  Botterdam,  or  the  port  of  Ghoree,  or  any  other 
port.  The  warranty  not  having  specified  the  port  of  departure,  I 
think  it  is  not  narrowed  to  Botterdam  ;  but  giving  you  the  bene- 
fit of  all  ports,  you  do  not  prove  the  capture  to  have  happened 
in  any  port  whatsoever.  You  only  shew  the  spot  to  be  within 
the  head-lands  of  a  river ;  but  this  is  greatly  too  loose.  The 
ship  might  have  been  captured  by  a  privateer  that  followed  her 
from  Botterdam  when  she  was  within  sight  of  the  English  cOast. 
The  warranty  seems  to  guard  against  land  risk.  The  ship  might 
be  seized  by  a  military  force  while  taking  in  her  cargo ;  and  this 
was  the  sort  of  peril  against  which  the  underwriters  would  not 
insure.  But  at  any  rate,  they  must  find  the  port  in  which 
they  say  this  vessel  was  anchored  when  the  loss  took  place. 

[  548  ]  The  gentlemen  of  the  special  jury  said,  they  were  clearly  of 

opinion  the  ship  was  not  to  be  considered  as  in  port  when  she 
was  captured,  and  immediately  found  a  verdict  for  the  plaintiff. 

In  the  ensuing  Term,  an  application  was  made  to  the  Court 
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for  a  new  trial;  but  the  rest  of  the  Court  agreeing  with  the      Bariko 
Chief  Justice,  a  rule  to  shew  cause  was  refused.!  vaux. 


BELL  AKD   Others  v.    CARSTAIES.$  isio. 

(2  Camp.  643—544.)  Der^l. 

A  representation  made  to  any  underwriter  except  the  first  on  the        ^  543  ^ 
polioy,  is  not  to  be  considered  as  made  to  subsequent  underwriters. 

* 

This  was  an  action  on  a  policy  of  insurance  on  the  ship  Eliza, 
her  freight  and  cargo,  at  and  from  Virginia  to  a  market  in 
Holland  or  Germany,  with  leave  to  touch  at  or  off  Falmouth    • 
for  orders. 

The  ship  was  captured  in  the  English  Channel  by  a  French 
privateer,  and  afterwards  condemned  by  the  Court  of  Frizes  at 
Paris  for  not  having  on  board  a  passport  in  the  form  required  by 
the  treaty  between  France  and  the  United  States  of  America. 

The  ship  was  not  described  or  warranted  in  the  policy  to  be  of  [  544  ] 
any  particular  nation ;  but  for  the  purpose  of  shewing  that  the 
assured  were  bound  by  a  representation  that  she  was  American, 
the  defendant's  counsel  proposed  to  prove  that  she  had  been  so 
represented  to  an  underwriter,  whose  name  stood  before  the 
defendant's,  but  was  not  the  first  on  the  policy. 

Lord  Ellenborouoh  : 

This  evidence  is  inadmissible.  It  is  difficult  to  see  on  what 
principle  of  law  a  representation  to  the  first  underwriter  is  con- 
sidered as  made  to  all  those  who  afterwards  underwrite  the 
policy.  That  rule  being  established,  I  will  abide  by  it ;  but  I 
will  by  no  means  allow  it  to  be  extended.  You  must  shew  the 
representation  to  have  been  made  to  the  first  underwriter  on 
the  policy,  or  to  the  defendant  himself.  What  passed  between 
the  broker  and  the  intermediate  underwriters,  is  to  be  considered 
merely  res  inter  alios  acta.^ 

t  Vide  Jar  man  v.  Coape,  13  East,  374. — E.  C. 

394 ;  2  Camp.  613.  §  Vide  Pawson  v.  Wataori,  Cowp. 

X  The  sequel  to  this  case — ^reported  787 ;  Stackpool  v.  Simon,  Park,  o82, 

on  different  points — will  be  found  6th  ed. ;  Marsden  y.  Beid,  7  E.  B. 

in  place  corresponding  to  14  East,  516  (3  East,  572). 
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1810. 
Nov.  22. 

[543] 


[646] 


BOUSFIELD    V.    CRESWELL,    Executor    of 

WHITFIELD. 

(2  Camp.  545--546.) 

If  an  insurance  broker  keeps  a  policy  he  has  effected  in  his  hands,  he 
is  bound  to  use  reasonable  diligence  to  procure  the  underwriters  to 
settle  and  pay  any  loss  that  may  happen  upon  it. 

The  defendant's  testator  was  an  insurance  broker,  and  had 
effected  a  policy  for  the  plaintiff  where  a  total  loss  had  happened. 
This  was  an  action  for  his  not  having  duly  called  upon  certain 
of  the  underwriters,  who  have  since  become  insolvent,  to  settle 
the  loss  and  pay  the  sums  insured  by  them. 

It  appeared  that  Whitfield  had  been  employed  as  a  broker  to 
get  the  policy  under- written  ;  but  there  was  no  evidence  to  shew 
that  he  ought  to  have  called  upon  the  underwriters  to  settle  and 
pay,  except  that  the  policy  remained  in  his  hands  after  the  loss 
had  happened. 

LoBD  Ellbnborouoh  : 

If  an  insurance  broker  keeps  the  policy  in  his  hands,  he  shall 
be  presumed  to  promise,  that  he  will  collect  the  sums  due  from 
the  underwriters  upon  a  loss  happening,  in  consideration  of  the 
commission  «he  receives  for  effecting  the  insurance.  Here  the 
testator,  if  he  chose  to  part  with  his  lien,  might  have  handed  over 
the  policy  to  the  assured  as  soon  as  it  was  effected,  and  his  respon- 
sibility would  then  have  been  at  an  end ;  but  as  he  retained  it, 
he  was  bound  to  use  all  reasonable  diligence  to  bring  the  under- 
writers to  a  settlement  of  the  loss,  according  to  the  usage  of 

trade  in  this  respect. 

There  was  a  reindict  for  the  defendant  upon 

the  meritsA 


t  If  an  insurance  broker  living  at 
a  distance  from  his  principal,  upon  a 
loss  happening,  gives  him  credit  in 
account  for  the  money  due  from  the 
underwriters,  he  cannot  a  consider- 
able time  after  make  a  demand  upon 
him  for  the  amount  of  the  sums  sub- 
scribed by  several  of  the  underwriters 
who  have  become  insolvent  without 
paying. 


Jameson  and  another  r.  Swainstonb. 

C.  P.  Sittings  in  M.  T.  1809. 

Indebitatus  assuiipsit  to  recover 
a  sum  of  325^.  from  the  defendant, 
under  the  following  circumstances: 
The  plaintiffs  were  insurance  brokers 
residing  at  Leith  in  Scotland,  and  had, 
by  orders  of  the  defendant,  who  lived 
at  Liverpool,  effected  for  him  certain 
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J.  MOLLEE  AND  T.  MOLLEE  v.   LAMBEET. 

(2  Camp.  548—649.) 

An  action  may  be  maintained  upon  a  bond  expressed  to  be  payable  to 
a  mercantile  firm,  by  the  persons  who  actually  constituted  the  firm 
when  the  bond  was  executed. 

Action  on  a  bottomry  bond  executed  in  Portugal.    Plea,  non 
est  factum. 


1810. 
ATw.  80. 

C  •'^^  J 


policies  of  assurance  with  different 
underwriters  at  Leith  upon  the  de- 
fendant's ship,  bound  on  a  voyage 
from  Liverpool  to  the  Baltic.  In  the 
course  of  the  voyage  the  ship  was 
stranded  in  the  Orkneys,  and  the 
plaintiffs  advanced  considerable  sums 
of  money  in  refitting  the  ship  and 
preparing  her  for  the  remainder  of 
the  voyage.  Afterwards,  an  average 
loss  was  adjusted  of  68  per  cent,  and 
the  plaintiffs,  upon  that  adjustment, 
in  the  month  of  May,  1806,  trans- 
mitted an  account  from  Leith  to  the 
defendant  at  Liverpool,  debiting  hini 
with  their  advances,  and  giving  him 
in  return  credit  for  the  amoimt  of 
the  average  loss  due  from  the  under- 
writers in  Leith.  The  balance  of  the 
aocoimt  so  rendered,  was  in  favour 
of  the  plaintiffs  170/.,  which  the 
defendant  inmiediately  paid.  In  the 
month  of  August  following,  which 
was  the  usual  time  at  Leith,  of 
settling  between  the  brokers  and  the 
underwriters,  the  plaintiffs  called 
upon  the  underwriters  for  the  amount 
of  the  average  loss;  some  of  them 
paid,  others  refused  upon  the  ground 
*of  insolvency.  The  sum  which  was 
not  received,  amounted  to  325/.,  and 
was  the  subject  of  the  present  action. 
Different  applications  were  made  by 
the  plaintiffs  to  the  tmderwriters  for 
payment,  but  without  effect.  After- 
wards, in  August,  1808,  the  plain- 
tiffs transmitted  another  account  to 


the  defendant,  in  which  they  claimed 
to  be  due  to  themselves  this  siun  of 
325/.  by  reason  of  their  not  being 
able  to  receive  it  from  the  under- 
writers. 

The  plaintiff's  counsel  contended, 
that  as  they  had  received  no  del 
credere  commission  from  the  defen- 
dant to  guarantee  the  solvency  of 
the  underwriters,  and  as  they  had 
endeavoured  to  collect  what  was  duo 
from  them,  they  had  a  right  to  re- 
cover from  the  defendant  thut  sum 
for  which  they  had  before  given  him 
credit,  upon  the  faith  that  the  un- 
derwriters would  pay  it. 

On  the  other  hand  it  was  insisted, 
that  the  plaintiffs  having  kept  their 
principal  in  the  dark  for  two  years, 
with  respect  to  the  state  of  those 
underwriters  who  refused  to  settle 
the  average  loss,  could  not  now  call 
upon  him  for  the  sum  in  question : 
and  the  defendant  imdertook  to  prove 
that  the  usage  of  trade  was  against 
the  demand. 

Maksfisld,  Ch.  J.  said,  that  with- 
out resorting  to  usage,  which  might 
be  different  at  Leith  and  London,  he 
was  of  opinion,  that  after  so  great  a 
lapse  of  time  between  the  rendering 
of  the  two  accounts,  the  brokers  as 
betwixt  themselves  and  their  prin- 
cipal, must  be  presumed  either  to 
have  received  actual  payment  of  the 


[  'S^T,  n,  ] 
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J.  HOLLBB 

and 

T.  MOLLEB 

Lambert. 


The  bond  being  read,  it  appeared  that  the  defendant  thereby 
bound  himself  to  the  "  Widow  Moller  and  Son."  It  was  proved 
that  the  Widow  Moller  had  been  dead  some  years  before  the 
execution  of  the  bond,  and  that  the  plaintiffs,  her  sons,  have 
since  continued  to  carry  on  trade  under  the  old  firm. 


Lens,  Serjt.,  for  the  defendant,  objected,  that  however  a 
bill  of  exchange  or  promissory  note  might  be  given  to  a  mer- 
cantile firm, — ^in  such  a  solemn  instrument  as  a  bond,  the 
names  of  the  obligees  must  be  specifically  mentioned. 

[  649  ]  Bestf  contra t  maintained  that  in  this  respect  there  was  no 

difference  between  deeds  and  simple-contract  instruments,  and 
that  a  bond  given  to  '*  Messrs.  Ghilds  "  might  clearly  be  sued 
upon  by  the  members  of  that  house. 


Sir  James  Mansfield,  Ch.  J.  thought  it  was  enough  if  the 
plaintiffs  were  proved  to  be  the  persons  meant  by  the  Widow 
Moller  and  Son ;  and 

They  had  a  rerdict  accordingly. 


average  loss  from  all  the  under- 
writers, or  to  liave  settled  with  them 
in  account  some  way  or  other.  For 
the  piirpose  of  recovering  from  the 
defendant,  they  should  have  apprised 
him  in  August,  1806,  of  the  state  of 
the  underwriters,  who,  he  was  natu- 
rally led  to  suppose,  had  settled  with 
the  brokers,  and  their  silence  had 


deprived  him  for  the  space  of  two 
years  of  all  opportunity  of  enforcing 
the  policies  of  assurance.  The  broker's 
lachee  waa  an  answer  to  their  de- 
mand against  their  principal,  and 
they  must  look  to  the  underwriters, 
whom  they  had  trusted. 

Verdict  for  the  de/endant.f 


t  Vide  Edffar  v.  Bump$tead,  10  R.  R.  713  (1  Camp.  411). 
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ALEXANDER  v.   GIBSON.t 

(2  Camp.  555—557.) 

A  seirant  employed  to  sell  a  horse  and  receive  the  price,  has  an 
implied  authority  to  warrant  the  horse  to  be  sound ;  and  in  an  action 
upon  the  warranty,  it  is  enough  to  prove  that  it  was  given  by  the 
servant,  without  calling  him,  or  shewing  that  he  had  any  special 
authority  for  that  purpose. 

If  a  witness  unexpectedly  gives  evidence  against  the  party  calling 
him,  although  his  evidence  cannot  be  in  part  relied  upon  and  the  rest  of 
it  disproved,  it  may  be  entirely  repudiated,  and  witnesses  may  be  called 
on  the  same  side  to  contradict  him. 

Action  on  the  warranty  of  a  horse. 

A  witness  was  called  to  prove  that  the  horse  had  been  sold 
to  the  plaintiff  by  the  defendant's  servant  at  East  Grinstead  fair, 
in  December,  1809,  and  that  the  servant  then  warranted  the 
horse  to  be  sound. 

Parky  for  the  defendant,  insisted,  that  the  plaintiff  was 
boand  either  to  call  the  servant  himself,  or  to  begin  by  proving 
that  he  had  authority  from  his  master  to  warrant  the  horse. 

(Lord  Ellenborough  :  If  the  servant  was  authorized  to  sell 
the  horse,  and  to  receive  the  stipulated  price,  I  think  he  was 
incidentally  authorized  to  give  a  warranty  of  soundness.  It  is 
now  most  usual,  on  the  sale  of  horses,  to  require  a  warranty, 
and  the  agent  who  is  employed  to  sell,  when  he  warrants  the 
horse,  may  fairly  be  presumed  to  be  acting  within  the  scope  of 
his  authority.  This  is  the  common  and  usual  manner  in  which 
the  business  is  done,  and  the  agent  must  be  taken  to  be  vested  with 


t  Compare  Brady  v.  Todd  (1861) 
9  C.  B.  N.  S.  592,  30  L.  J.  C.  P.  223, 
where  a  servant  selling  a  horse  by 
private  sale  was  held  to  have  no 
authority  to  warrant ;  Brooks  v.  lias- 
mil  (1884)  49  L.  T.  569,  a  case  similar 
to  the  above,  where  the  Court  dis- 
tinguished the  case  of  a  sale  at  a  fair 
from  a  private  sale,  and  held  that 


the  servant  at  a  fair  had  implied 
authority  to  warrant.  And  see  fche 
decisions  as  to  cases  where  the  de- 
fendant was  a  horse-dealer,  or  in 
a  way  of  business  comprising  such 
dealing.  Sandilands  v.  March  (1819) 
2  B.  &  Aid.  673,  679,  per  Abbott. 
Ch.  J.;  Baldrey  v.  Bates  (Q.  B.  1885) 
52  L.  T.  620.— E.  0. 


1811. 
Feb.  18. 

At  West' 
minster. 

[565] 
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AiiExuTOEB  power  to  transact  the  basinees  *with  which  he  is  intrusted,  in 
Gibson,      the  common  and  usual  manner.    I  am  of  opinion,  therefore, 
[  *556  ]      that  if  the  defendant's  servant  warranted  this  horse  to  be  sound, 
the  defendant  is  bound  by  the  warranty.!) 

The  evidence  objected  to  was  accordingly  received.  However, 
the  servant  himself  was  afterwards  voluntarily  called  by  the 
plaintiff,  and  swore  positively  in  his  examination  in  chief,  that 
he  was  expressly  forbidden  by  his  master  to  warrant  the  horse, 
and  that  he  had  not  given  any  warranty.  The  plaintiff's  counsel, 
nevertheless,  called  another  witness  to  prove,  that  at  the  time  of 
the  sale,  the  servant  declared  that  ''  the  horse  was  sound  all  over." 

Park  objected  that  the  plaintiff  was  not  now  at  liberty  to 
contradict  his  own  witness. 

Lord  Ellenbobough  : 

If  a  witness  is  called  on  the  part  of  the  plaintiff,  who  swears 
what  is  palpably  false,  it  would  be  extremely  hard  if  the  plaintiff's 
case  should  for  that  reason  be  sacrificed.  But  I  know  of  no 
rule  of  law  by  which  the  truth  is  on  such  an  occasion  to  be 
[•557]  shut  out  and  justice  is  to  be  perverted.  *In  Lowe  v.  Joliffe,l 
which  turned  on  the  validity  of  a  will,  all  the  attesting  witnesses 
swore  to  the  insanity  of  the  testator  when  the  will  was  executed ; 
but  they  were  contradicted  by  other  evidence,  and  the  will  was 
established.  The  party  is  not  to  set  up  so  much  of  a  witness's 
testimony  as  makes  for  him,  and  to  reject  or  disprove  such  part 
as  is  of  a  contrary  tendency.  But  if  a  witness  is  called,  and  gives 
evidence  against  the  party  calling  him,  I  think  he  may  be  con- 
tradicted by  other  witnesses  on  the  same  side,  and  that  in  this 
manner  his  evidence  may  be  entirely  repudiated. 

Verdict  for  the  plaintiff. 

i*  So  if  a  broker  is  authorized  to  ceeded  his  authority.     Rinquitt  y. 

advertise  a  ship  as  a  general  ship  to  Ditchdl,   E.   B.   Siti   p.  M.  T.   40 

any  particular  port,  and  in  his  adver-  Geo.  HI.  Cor.  Lord  Kkntow.    Ab- 

tisement  he  warrants  that  she  shall  bott  on  Shipping,  part  ii.  c.  ii.  8. 
sail  with    convoy,  the  owners   are  }  1  Bl.  Bep.  365 ;  vide  Biahop  of 

bound  by  this  warranty,  although  in  Durham  v.  Beaumont^  1  Camp.  207. 
giving  it  the  broker  may  have  ex- 
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REX   V.  FISHER  and  Others.  isii. 

(2  Camp.  663-572.)  Feb^S. 

It  IB  libellous  to  publish  [a  sensational  report  of]t  the  preliminary        [  563  ] 
examinations  taken  ex  parte  before  a  magistrate  previous  to  committing 
a  man  for  trial  or  holding  him  to  bail  for  an  offence  with  which  he  is 
charged;  the  tendency  of  such  a  publication  being  to  prejudice  the 
minds  of  jurymen  against  the  accused,  and  to  depriye  hiTn  of  a  fair  trial. 

This  was  an  indictment  against  the  printer,  publisher  and 
editor  of  a  newspaper  called  The  Day,  for  the  publication  of  a 
libel  upon  one  Richard  Stephenson. 

The  indictment  stated,  that  before  the  printing  and  j^blishing 

of    the    scandalous,   defamatory  and   *malicious    libel  therein       [ 'oGi  ] 

afterwards  mentioned,  to  wit,  on  the  8th  day  of  October,  in  the 

60th  year,  &c.  one  Mary  Popplewell  preferred  to  and  before  the 

Eight  Honourable  Thomas  Smith,  then  and  still  continuing  to 

be  Mayor  of  the  City  of  London  and  one  of  the  keepers  of  the 

peace  and  justices  of  our  said  Lord  the  King  assigned  to  keep 

the  peace  and   also  to    hear    and    determine  divers  felonies, 

trespasses  and  misdemeanors,  committed  within  the  said  City 

of    London,    a    certain    charge    against    the    said    Richard 

Stephenson  (that  is  to  say)  a  charge,  that  the  said  Richard 

Stephenson  had,  on  the  high  seas,  within  the  jurisdiction  of 

the  Admiralty  of  England,  on  board  a  certain  ship,  unlawfully 

made  an  assault  upon  her  the  said  Mary  Popplewell,  with 

intent  her  the  said  Mary  Popplewell,  feloniously  and  against 

her  will,  to  ravish  and  carnally  to  know  ;  to  wit,  at  &c.  and  that 

the  defendants  well  knowing  the  premises,  but  being  malicious 

and  ill-disposed  persons,  and  devising  and  intending  to  traduce, 

defame,  and  aggrieve  the  said  Richard  Stephenson,  and  to  injure 

and  prejudice  him  in  the  minds  of  the  liege  subjects  of  our  Lord 

the  King,  and  to  cause  it  to  be  believed,  that  he  was  guilty  of  the 

said  assault,  and  thereby  to  prevent  the  due  administration  of 

t  ThedicfaofLordELLENBOROuaH  282,  per  Lord  Campbell;  Wason  v. 

go  further.    But  as  to  a  simple  and  Walter  (1868)  L.  E.  4  Q.  B.  73,  38 

colourless  report  of  such    ex  parte  L.  J.  Q.  B.  34 ;  Usill  v.  Hales  (1878) 

proceedings,  the  modem  authorities  3  C.  P.  D.  319  ;  47  L.  J.  C.  P.  323 

do    not   support    those    dicta.     See  33  L.  T.  63  ;  Kimher  v.  Press  Asso- 

in  particular  Lewis  v.   Levy  (1858)  ciaJtion,  '93,  1  Q.  B.  65,  C.  A.— E  C 
E.  B.  &  E.  537,  557,  27  L.  J.  Q.  B. 
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Bbx  justice,  and  to  deprive  the  said  B.  S.  of  the  benefit  of  an  impartial 
FisHEB  trial,  for  and  concerning  the  matter  of  the  said  charge,  did,  on  the 
12th  day  of  October,  in  the  60th  year,  &c.  at  &c.  wilfully  and 
maliciously  print  and  publish,  and  cause  and  procure  to  be 
printed  and  published,  a  certain  scandalous,  malicious  and 
defamatory  libel,  of  and  concerning  the  said  charge  and  the 
[  *6G5  ]  matter  thereof,  which  said  scandalous  and  malicious  libel  *was 
and  is  according  to  the  tenor  and  effect  following,  (that  is  to  say) 
"  Police. — Mansion  House.  The  captain,  for  whose  apprehension 
a  warrant  has  been  issued,  as  we  stated  in  our  yesterday's  paper, 
was  appi:ehended  on  Wednesday  afternoon  by  two  of  the  city 
officers,  at  the  house  of  his  attorney,  and  underwent  a  private 
examination  before  the  Lord  Mayor  yesterday  morning.  His 
name  is  Stephenson,  and  the  charge  preferred  against  him  was, 
for  assaulting  Mrs.  Popplewell,  the  wife  of  Mr.  Popplewell,  who, 
we  understand,  is  attached  to  the  commissariat  department  in 
the  Isle  of  Barbadoes,  with  intent  to  commit  a  rape  on  board  his 
own  ship,  the  Mentor,  on  her  passage  to  England.  The  circum- 
stances of  this  case,  so  disgraceful  to  Captain  Stephenson,  are, 
we  understand,  as  follows: — Mrs.  Popplewell  embarked  at  the 
Isle  of  Barbadoes  on  board  the  Rtichael,  Captain  Carr,  being  one 
of  the  last  West  India  convoy,  amongst  which  was  also  the 
Mentor,  commanded  by  Captain  Stephenson,  with  intent  to  join 
her  husband  in  London.  In  the  course  of  the  voyage,  a  dead 
calm  stopped  the  progress  of  the  fleet,  and  mutual  visits  were 
paid  from  the  different  ships ;  amongst  others,  the  passengers 
and  officers  of  the  Rachael,  were  invited  to  partake  of  a  repast 
on  board  the  Mentor,  and  Mrs.  Popplewell,  accompanied  by 
Captain  Carr  and  some  other  persons,  accordingly  proceeded  in 
the  ships'  boat  to  the  vessel,  where  they  were  hospitably  received 
and  luxuriously  entertained  by  Captain  Stephenson,  who  was 
peculiarly  marked  in  his  attentions  to  Mrs.  Popplewell  during 
the  day.  While  the  party  were  enjoying  the  pleasures  of  the 
[  *56G  ]  feast,  however,  a  brisk  gale  sprung  up,  and  the  *surface  of  the 
ocean,  which  had  previously  been  undisturbed  by  the  slightest 
zephyr,  became  now  agitated  with  considerable  fury,  to  the  no 
small  alarm  of  Mrs.  P.,  who  became  exceedingly  desirous  to 
return  to  her  own  ship.     From  this  step,  however,  she  was 
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deterred  by  the  roughness  of  the  sea.  In  this  dilemma,  Captain  Hex 
Stephenson,  with  much  apparent  politeness,  begged  she  would  Fibheb 
not  make  herself  uneasy,  observing,  if  she  was  not  afraid  to  ^^  ®"' 
remain  under  his  protection,  he  would  give  her  such  accom- 
modation, and  endeavour  to  consult  her  comfort  and  happiness 
in  such  a  manner,  as  to  leave  her  no  ground  to  lament  her 
temporary  absence  from  the  RachaeL  After  some  persuasions, 
Mrs.  P.  agreed  to  accept  the  offer,  as  from  the  increasing 
strength  of  the  wind,  she  saw  there  were  no  hopes  of  her 
being  able  to  get  back  that  night  by  the  boat,  without  being 
exposed  to  hardships  extremely  unpleasant  for  a  female  to 
encounter.  Captain  Can*  and  his  male  friends  therefore  quitted 
the  ship,  leaving  Mrs.  Popplewell  behind  them,  and  returned  to 
the  RachaeL  The  state  cabin  was  then  prepared  by  Captain 
Stephenson's  directions  for  his  fair  visitor,  to  which  she  soon 
after  retired,  but  had  not  remained  there  long,  when  the 
obtrusion  of  the  Captain  upon  her  privacy,  excited  no  little 
astonishment,  which,  from  his  subsequent  conduct,  increased 
to  the  utmost  alarm.  He  commenced  his  attack  by  apologizing 
for  his  entrance,  and  by  ascribing  his  unexpected  visit  to  the 
impression  which  the  charms  of  Mrs.  Popplewell  had  made 
upon  his  too  susceptible  heart.  He  proceeded  in  the  same 
strain  of  fulsome  flattery  for  sometime;  but  finding  that  his 
eloquence  had  no  other  ^effect  than  to  raise  the  indignation  [  *o67  ] 
of  his  innocent  visitor,  he  proceeded  from  words  to  deeds,  and 
having,  in  the  first  instance,  imprinted  some  impassionate 
kisses,  he  took  some  other  liberties  with  the  person  of  Mrs.  P. 
which  delicacy  forbids  our  describing,  but  which  so  far  irritated 
and  terrified  Mrs.  P.  that  she  shrieked  with  the  utmost  violence. 
Her  cries  at  length  attracted  the  attention  of  a  gentleman 
named  Austin,  who  was  a  passenger  in  the  vessel,  and  who 
instantly  rushed  to  the  spot,  in  time  to  prevent  the  perpetration 
of  the  vile  and  dishonourable  intentions  of  the  Captain,  from 
whose  loathsome  embrace  he  extricated  his  almost  senseless 
victim.  The  ensuing  morning,  Mrs.  P.  returned  to  the  Rachael, 
and  on  her  arrival  in  this  country,  instantly  informed  her 
husband  of  the  atrocious  manner  in  which  she  had  been  treated, 
and  immediate  application  was  made  for  a  warrant,  in  conse- 
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Bex  qaence  of  which,  the  criminal  is  likely  to  meet  the  legal 
FisHEB  punishment  of  his  villainy.  The  result  of  the  examination 
and  Others,  yesterday  was,  that  the  Captain  was  himself  held  to  bail  in 
1,000{.,  with  two  sureties  in  5002.  each,  to  answer  for  his 
appearance  at  the  Admiralty  Sessions  or  Court  of  King's  Bench, 
as  the  parties  may  think  fit,  to  take  his  trial  for  the  offence. 
Mrs.  Fopplewell  is  a  woman  of  an  interesting  and  intelligent 
countenance,  about  five  and  twenty  years  of  age.  The  Captain 
had  nothing  either  captivating  or  prepossessing  in  his  appear- 
ance, and  is  about  80.  He  did  not  seem  the  least  affected  at  his 
disgraceful  situation,  nor  to  feel,  in  the  slightest  degree,  the  very 
contemptuous  manner  in  which  he  was  regarded  by  all  who 
were  aware  of  his  unmanly  conduct.  He  employed  a  short 
[  *568  ]  *hand  writer,  a  barrister,  and  a  phalanx  of  friends,  if  possible, 
to  intimidate  his  accuser  by  the  publicity  of  her  exposure.  Not- 
withstanding these  attempts,  however,  to  screen  himself  behind 
her  delicacy,  she  gave  her  testimony  in  the  clearest  and  most 
collected  manner,  which  conscious  innocence  and  innate  virtue 
could  only  have  enabled  her  to  accomplish.  This  was  the  only 
examination  which  occurred  at  this  office  worth  detailing."  To 
the  great  damage,  &c. 

In  support  of  the  first  averment  in  the  indictment,  the 
deposition  was  given  in  evidence  which  Mrs.  Fopplewell  had 
made  before  the  Lord  Mayor.  The  facts  stated  in  this  were  not 
materially  different  from  the  narrative  part  of  the  libel,  except 
that  the  outrage  was  sworn  to  have  been  committed  in  a  voyage 
from  England  to  the  West  Indies. 

Marryat,  for  the  defendants,  insisted,  that  the  publication 
could  not  be  considered  a  Ubel,  as  it  contained  a  just  and  true 
account  of  a  judicial  proceeding.  He  relied  upon  Curry  y, 
Walter,  1  Bos.  &  P.  525,  t  in  which  the  Court  of  Common  Pleas 
held,  that  an  action  could  not  be  maintained,  for  publishing  a 
true  account  of  the  proceedings  of  a  court  of  justice,  however 
injurious  such  publication  might  be  to  the  character  of  an 
individual,— and  Rex  v.  Wright,  8  T.  R.  293,:  where  the  Court 
of  King's  Bench  refused  to  grant  a  criminal  information  against 

t  4  E.  E.  717.  t  4  B.  E.  649. 
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a  bookseller  as  for  a  libel  in  printing  a  true  but  unauthorized         Rez 
copy  of  a  report  of  the  House  of  Commons,  *which  reflected  on       fisheb 
the  character  of  an  individual,  and  the  doctrine  was  broadly  laid    ^     ^  ^^ 
down,  that  it  is  neither  the  subject  of  a  criminal  prosecution,       >-  ^     -i 
nor  of  an  action  for  damages,  to  publish  a  true  account  of  the 
proceedings    in    Parliament,    or    of    courts    of   justice.    That 
doctrine  has  been  since  invariably  recognized,  and  was  lately 
acted  upon  in  the  case  of  Rex  v.  Forbes,  before  Mr.  Baron 
Thompson,  at    Winchester.     Proceedings    before  magistrates, 
stand  upon  the  same  principle.    It  is  of  the  utmost  importance, 
that  such  proceedings  should  be  public,  and  if  individuals  in  any 
instance  are  thus  injured  more  deeply  by  groundless  charges 
being  brought  against  them,  they  have  their  remedy  against 
their  accusers.    There  is  no  danger  of  persons  committed  being 
deprived  of  a  fair  trial  by  means  of  such  publications.    As  they 
are  known  to  be  ex  parte,  implicit  credit  is  not  given  to  them, 
and  men  keep  their  judgments  suspended,  till  the  day  of  trial 
arrives.    Besides,  the  law  does  not  suppose  that  jurymen  are 
entirely  ignorant,  when  they  come  into  the  box,  of  the  matters 
they  have  to  try;  for  they  were  required  to  come  from  the  neigh- 
bourhood of  the  place  where  the  offence  was  committed ;  and  it 
is  well  known,  that  when  any  case  of  public  interest  arises,  it  is 
universally  talked  of,  and  innumerable  reports  concerning  it  are 
whispered  abroad,  from  which  the  •  minds  of  jurymen  are  in 
much  greater  danger  of  being  poisoned,  than  from  authentic 
accounts  of  the  informations  upon  oath  before  the  committing 
magistrate.      The  sense    of    the  Legislature  has   been  lately 
declared  upon  this  subject.    A  bill  was  introduced  into  Parlia- 
ment to  prohibit  these  publications  (which  shews,  that  they 
*were  not  unlawful  before) ;  but  the  opinion  of  enlightened  men      [  •sTO  ] 
being,  that  the  general  benefit  arising  from  them  outweighs  the 
private  inconvenience,  the  bill  was  dropped. 

Lord  Ellbnbobough  : 

If  any  thing  is  more  important  than  another  in  the  adminis- 
tration of  justice,  it  is  that  jurymen  should  come  to  the  trial  of 
those  persons  on  whose  guilt  or  innocence  they  are  to  decide, 

with  minds  pure  and  unprejudiced.    Is  it  possible  they  should 

3  p  2 
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Rex  do  80,  after  having  read  for  weeks  and  months  before,  ex  parte 
FisHEB  statements  of  the  evidence  against  the  accused,  which  the  latter 
and  Others,  h^d  no  Opportunity  to  disprove  or  to  controvert  ?  By  their  own 
public  declarations  we  know  that  the  minds  of  jurymen  are  often 
pre-occupied  by  such  statements,  and  that  they  proceed  with 
terror  to  the  discharge  of  their  duty,  from  the  apprehension  that 
an  antecedent  bias  may  influence  their  verdict.  These  publica- 
tions tend  alike  to  the  conviction  of  the  innocent  and  the 
acquittal  of  the  guilty.  I  fully  accede  to  the  cases  cited  on  the 
part  of  the  defendant.  But  how  can  the  publication  of  pre- 
liminary examinations  taken  ex  2>orte  be  brought  within  the 
scope  of  these  determinations  ?  The  publication  of  proceedings 
in  courts  of  justice,  where  both  sides  are  heard,  and  matters  are 
finally  determined,  is  salutary,  and  therefore  it  is  permitted. 
The  publication  of  these  preliminary  examinations  has  a 
tendency  to  pervert  the  public  mind,  and  to  disturb  the  course 
of  justice ;  and  it  is  therefore  illegal.  What  is  injurious  to  in- 
dividuals and  to  the  community  the  law  considers  criminal.  To 
look  to  the  case  before  us, — it  must  be  the  anxious  wish  of  all 
[  *57i  ]  that  the  person  ^accused  by  this  lady  should  have  a  fair  and 
impartial  trial.  The  honour  and  security  of  the  female  sex  are 
involved  in  the  issue.  Does  this  publication  leave  the  mind  in 
a  state  of  equipoise  as  to  his  guilt  or  innocence  ?  No  one,  with 
the  feelings  of  a  man,  can  read  it  without  being  roused  to  in- 
dignation against  the  person  whose  misconduct  is  depicted  in 
such  glowing  colours.  Even  if  a  fair  and  dispassionate  account 
of  the  examination  were  allowed,  is  this  account  fair  and  dis- 
passionate ?  It  comes  to  conclusions  which  would  only  be  fair 
after  verdict.  It  assumes  every  thing  that  the  woman  said  to  be 
true,  and  represents  the  accused  as  conscious  of  his  guilt.  It 
talks  *'  of  the  contemptuous  manner  in  which  he  was  regarded 
by  all  who  were  aware  of  his  unmanly  conduct,"  and  triumph- 
antly asserts  that  '^  he  is  likely  to  meet  the  legal  punishment  of 
his  villainy."  Allowing  the  utmost  latitude  to  fair  and  candid 
statement,  is  this  to  be  tolerated  ?  Jurors  and  judges  are  still 
but  men ;  they  cannot  always  control  feelings  excited  by  such 
inflammatory  language.  If  they  are  exposed  to  be  thus  warped 
and  misled,  injustice  must  sometimes  be  done.    Trials  at  law 
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fairly  reported,  although  they  may  occasionally  prove  injurious  Rbx 
to  individuals,  have  been  held  to  be  privileged.  Let  them  con-  Fi»uer 
tinue  BO  privileged.  The  benefit  they  produce  is  great  and  per-  ^^^  others, 
manent,  and  the  evil  that  arises  from  them  is  rare  and 
incidental.  But  these  preliminary  examinations  have  no  such 
privilege.  Their  only  tendency  is  to  prejudge  those  whom  the 
law  still  presumes  to  be  innocent,  and  to  poison  the  sources  of 
justice.  But  what  defence  can  be  made  for  a  publication  like 
this,  which,  besides  containing  an  *  ex  parte  statement  of  evidence  f  ^^"^^  1 
before  a  magistrate  against  a  man  who  has  had  no  opportunity 
to  defend  himself,  actually  denominates  him  a  criminal,  and 
describes  him  as  a  monster  ?  It  is  of  infinite  importance  to  us  all, 
that  whatever  has  a  tendency  to  prevent  a  fair  trial  should  be 
guarded  against.  Every  one  of  us  may  be  questioned  in  a  court 
of  law,  and  called  upon  to  defend  his  life  and  his  character. 
We  would  then  wish  to  meet  a  jury  of  our  countrymen  with  un- 
biassed minds.  But  for  this  there  can  be  no  security  if  such 
publications  are  permitted.  The  necessary  tendency  of  the  libel 
was,  in  the  language  of  the  indictment,  to  traduce  and  defame 
the  prosecutor,  and  to  prejudice  him  in  the  minds  of  his 
countrymen,  and  to  cause  it  to  be  believed  that  he  was  guilty  of 
the  assault  laid  to  his  charge,  and  to  deprive  him  of  the  benefit 
of  an  impartial  trial.  If  so,  the  law  infers  that  such  was  the 
intention  of  the  defendants  in  publishing  it,  and  they  must 
answer  for  the  injury  they  have  thus  done  to  the  prosecutor  in- 
dividuaUy.  and  to  the  community  of  which  he  is  a  member. 

The  defefidants  were  found  guilty. 


EEES  V.  MAEQUIS  OP  HEADFORT.f  isii. 

(2  Camp.  574—575.)  FehV). 

In  an  action  by  the  indorsee  of  a  bill  of  exchange,  if  it  appear  that  a         r  574S 
prior  party  was  defrauded  out  of  it,  the  plaintiff  is  bound  to  prove  what 
consideration  he  gaye  for  it. 

This  was  an  action  against  the  defendant  as  acceptor  of  a  bill 
of  exchange,  drawn  by  one  Whitton,  payable  to  his  own  order, 

t  Confirmed  by  B.  of  E.  Act,  1882,      Bk.  1,  37  L.  T.  477,  ptr  Lord  Blaok- 
8.  30  (2) ;   and  see  Jonea  v.  Gordon      Bumr. — B.  C. 
(1877)  2  App.  Cas.  616,  627,  47  L.  J. 
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Bub       indorsed  by  him  to  Chamberlaine  &  Co.  and  by  them  to  the 

am 

V  ABQuis  OF  plaintiff. 

HSADFOBT. 

The  plaintiff  made  out  a  prima  facie  case ;  but  Whitton,  the 

drawer,  having  been  called  to  prove  the  handwriting  of  one  of 

the  parties,  it  appeared  from  his  cross  examination,  that  he  him- 

I  *^75  ]       self  had  never  received  ^any  consideration  for  the  bill,  and  had 

been  tricked  out  of  it  by  means  of  a  gross  fraud. 

Lord  Ellenbobouoh  held  that  on  this  ground  the  plaintiff  was 
bound  to  prove  what  consideration  he  gave  for  it ;  and  as  he  was 
not  prepared  to  do  so,  his  Lordship  directed  a  nonsuit. 


1811.  MILLEK  V.  BRANT. 

^^**  ^*  (2  Camp.  590-691.) 

£  ^fjQ  ]  Where  it  is  provided  by  a  ship's  articles,  that  any  of  the  crew  who 

shall  absent  themselves  from  the  ship  without  leave,  shall  forfeit  their 
wages,  if,  after  odo  of  the  crew  has  so  absented  himself,  the  master 
receives  him  back  again  and  allows  him  to  work  like  the  others,  the 
forfeiture  is  waived,  and  the  wages  are  recoverable. 

This  was  an  action  by  a  foreign  seaman  against  his  captain, 
for  wages  earned  on  a  voyage  from  Russia  to  the  port  of  London. 

The  defence  was,  that  the  plaintiff  had  signed  articles, 
whereby  it  was  provided  that  if  any  of  the  crew  should  absent 
themselves  from  the  ship  before  she  was  unloaded,  without  the 
master's  leave,  they  should  forfeit  the  whole  of  their  wages ;  and 
that  after  the  arrival  of  the  ship  in  the  port  of  London,  and 
before  she  was  unloaded,  the  plaintiff  was  absent  from  her,  with- 
out leave,  a  day  and  a  night. 

These  facts  were  proved ;  but  it  further  appeared,  that  when 
the  plaintiff  returned  to  the  ship,  the  defendant  again  took  him 
into  his  service,  and  that  he  worked  in  discharging  the  ship  like 
the  other  men. 

Lord  Ellenborouoh  : 

I  am  of  opinion  that  the  forfeiture  was  waived.  The  defen- 
dant might  have  refused  to  receive  the  plaintiff  again,  or  insist- 
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ing  on  the  ^forfeiture,  might  have  entered  into  a  fresh  agree-      Miller 

ment  with  him  ;  but  by  permitting  the  plaintiff  to  return  and  to       b&aot. 

work  in  the  discharge  of  the  cargo,  he  must  be  taken  to  have      [  «59i  ] 

pardoned  the  offence  which  had  been  committed,  and  he  cannot 

afterwards  reveit  to  the  forfeiture.     The  plaintiff  is  therefore 

entitled  to  his  wages  at  the  stipulated  rate,  as  if  there  had  been 

no  infraction  of  the  articles. 

Verdict  accordingly. 


FAERANCE  V.   ELKINGTON.  isu. 

(2  Camp.  591—593.)  Feb^7, 

If  tenant  from  year  to  year  give  his  landlord  notice  tliat  he  will  quit        r  59X  1 
upon  a  contingency,  and  does  not  quit  when  the  contingency  happens, 
he  is  not  liable  to  an  action  on  11  Geo.  II.  c.  19^  for  double  rent. 

This  was  an  action  on  11  Geo.  II.  c.  19,  for  double  rent. 

The  first  count  of  the  declaration  stated,  that  the  defendant 
held  a  dwelling-house  as  tenant  thereof  to  the  plaintiff,  and  on 
the  20th  February,  1810,  gave  notice  to  the  plaintiff  of  his 
intention  to  quit  the  said  dwelling-house  as  soon  as  he  could 
possibly  get  another  situation ;  that  on  the  29th  of  September 
following  he  did  get  another  situation,  and  ought  to  have  quitted 
*the  plaintiff's  dwelling-house,  but  that  he  remained  in  posses-  [  *552  ] 
sion  of  it  till  the  25th  of  March,  1810;  whereby  he  became 
liable  to  pay  1081.,  being  double  the  yearly  rent  for  the  time  he 
so  held  over  after  the  expiration  of  the  notice  to  quit. 

The  declaration  being  opened, — 

Lord  Ellenborough  expressed  himself  of  opinion  that  the 
notice  to  quit  was  too  vague,  and  that  this  case  did  not  come 
within  the  statute. 

Oarrow  and  CampbeU,  for  the  plaintiff,  brought  to  his  Lord- 
ship's notice  the  words  of  the  statute,  which  are,  "  that  if  any 
tenant  shallgive  notice  of  his  intention  to  quit  the  premises 
holden  by  him  at  a  time  mentioned  in  such  notice,  and  shall  not 
deliver  up  the  possession  thereof  accordingly,  then  such  tenant 
shall  thenceforward  pay  to  the  landlord  double  the  rent  which 
he  should  otherwise  have  paid."    The  time  mentioned  in  this 
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Fauuhce    notice  was, — as  soon  as  the  tenant  could  get  another  situation. 
Elkdiotok.   When  he  got  another  situation,  the  time  was  ascertained.     Id 
cerium  est  quod  cerium  reddi  potest. 

Lord  Ellenbobough  : 

I  am  clearly  of  opinion  that  the  notice  is  not  within  the 
statute.  It  only  amounts  to  this,  that  the  defendant  would  quit 
when  he  found  it  convenient.  There  must  be  some  fixed  time 
mentioned  before  the  double  rent  can  attach.  Would  the  land- 
[  •598  ]  1q].(J  have  been  bound  by  this  notice  ?  *  Could  he  let  the  house  to 
another  tenant  on  the  contingency  of  the  defendant's  getting  a 
situation  to  suit  him?  This  attempt  to  recover  double  rent 
under  the  present  circumstances  is  an  experiment  which  had 
better  have  been  avoided,  f 

There  being  other  accounts  for  use  and  occupation,  and  for  not 
using  the  premises  in  a  tenantable  manner,  the  cause  was  referred. 


1811. 
Afareh  1. 

[597] 


LANYON  V.  BLANCHARD4 

(2  Camp.  597—^99.) 

If  an  agent,  employed  to  effect  an  inBurance  on  goods,  represents 
himself  as  the  owner  of  the  goods  to  another  person  whom  he  employs 
to  effect  the  policy,  the  latter  has  not  a  genei-al  lien  on  the  policy  for 
the  balance  due  to  him  from  the  agent. 

This  was  an  action  to  recover  the  amount  of  a  loss  received  by 
the  defendant,  upon  a  policy  of  insurance  which  he  had  effected 
as  a  broker. 

The  plaintiff  being  at  Monte  Video,  wrote  to  one  Growgy  at 


t  The  facts  of  the  case  were,  that 
the  defendant  held  the  house  in 
question  at  a  rent  greatly  under  its 
value;  that  he  gave  a  notice  in 
writing,  to  the  purpose  stated  in 
the  declaration ;  that  on  the  29th  of 
September,  he  himself  removed  to 
another  house  which  he  purchased ; 
and  that  he  underlet  the  plaintiff^s 
at  a  considerable  premium. 

There  is  no  necessity  for  a  notice 
under  this  Act  of  Parliament  to  be 


in  writing,  at  least  where  the  tenant 
holds  imder  a  parol  demise.  Tim- 
mina  v.  RawliuBon^  3  Burr.  1603. 

X  Cited  and  followed  as  an  autho- 
rity in  Maspous  V.  Mildred  (C.  A. 
1882)  9  Q.  B.  D.  530,  541,  51  L.  J. 
Q.  B.  604,  47  L.  T.  318.  But  observe 
that  the  judgment  of  the  Court  of 
Appeal  was  affirmed  upon  a  narrower 
ground  by  the  House  of  Lords.  Mil^ 
dred  v.  Ma$pons  (1883)  8  App.  Caa. 
874,  53  L.  J.  Q,  B.  33.— B.  C. 
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Falmouthy  inclosing  an  unindorsed  bill  of  lading,  of  certain      Lakyok 
tallow,  deliverable  to  the  shipper's  order,  and  directing  him  to  blanohabd. 
effect  an  insurance  on  the  tallow,  and  to  employ  a  good  house  at      [  *598  ] 
Liverpool  to  *sell  it,  for  the  plaintiffs  benefit.    Crowgy  came  to 
London,  employed    the    defendant    to    effect    the    insurance, 
represented  that  he  had  authority  to  indorse  the  bill  of  lading, 
and  actually  did  indorse  it  accordingly,  to  a  person  at  Liverpool 
named  by  the  defendant.    The  defendant  effected  the  policy. 
The  ship  was  lost,  and  he  received  the  sum  insured  from  the 
underwriters.    This  he  claimed  to  retain,  to  satisfy  a  balance 
due  to  him  from  Crowgy. 

Garroic,  for  the  defendant,  contended,  that  he  had  a  general 
lien  upon  the  policy  before  the  loss,  and  upon  the  money 
received  since,  as  between  himself  and  the  person  by  whom  he 
was  employed.  Crowgy  represented  himself  in  this  transaction 
not  as  an  agent,  but  as  a  principal.  He  appeared  to  have 
authority  to  indorse  the  bill  of  lading,  and  the  defendant  had  no 
means  of  knowing,  that  the  tallow  was  to  be  sold  for  the  account 
and  benefit  of  the  plaintiff.  The  former  cases  upon  this  subject 
had  turned  upon,  whether  a  principal  was  disclosed,  or  the  per- 
son employing  the  broker  appeared  as  principal  himself.  Here 
Crowgy  assumed  dominion  over  the  bill  of  lading,  and  the 
defendant  had  reason  to  believe,  that  the  policy  was  effected  for 
his  benefit.    But, 

Lord  Ellenbobough  was  of  opinion,  that  in  transactions  of 
this  sort,  if  an  agent  represents  himself  to  have  a  power  which  is 
not  intrusted  to  him,  his  principal  is  not  bound  by  his  acts ;  that 
the  person  who  gives  faith  to  the  representations  of  the  agent, 
must  *run  the  risk  of  their  being  true  or  false ;  and  that  as  [  •ooo  ] 
Crowgy  had  no  authority  to  indorse  the  bill  of  lading,  or  to  act 
as  proprietor  of  the  tallow,  the  defendant  was  only  a  sub-agent, 
and  could  not  retain  the  sum  he  had  received  upon  the  policy 
from  the  person,  for  whose  ultimate  benefit  it  was  effected. 

Verdict  for  the  amount  of  the  loss^  subject  to  a 
deduction  for  tlie  premiums  and  other  cliarges 
due  on  this  particular  policy. 
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C.  p.  MICHAELMAS  TERM. 


1S08.  8T0UGHT0N  v.  LEIGRf 

Xar,  24. 
(1  Taunt.  402—412.) 

[  402  ]  Dower  is  due  of  mines  wrought  during  the  ooTertuie, 

Whether  by  the  husband,  or 

By  lessees  for  years,  whether 

Paying  pecuniary  rents,  or 

Bents  in  kind, 

And  whether  the  mines  are  under  the  husband^s  own  land, 

Or  have  been  absolutely  granted  to  him  to  take  the  whole  stratum  in 
the  land  of  others. 

Such  a  grant  is  a  grant  of  a  real  hereditament  in  fee  simple. 

But  dower  is  not  due  of  mines,  or  strata,  unopened,  whether  under 
the  husband's  soil  or  under  the  soil  of  others. 

If  land  assigned  for  dower  contain  an  open  mine,  tenant  in  dower  may 
work  it  for  her  own  benefit. 

Dower  may  be  assigned  of  mines,  either  coUectiTely  with  other  lands. 

Or  separately  of  themselves. 

It  shall  be  assigned  by  metes  and  bounds  if  practicable :  otherwise, 
either  by, 

A  proportion  of  the  profits,  or, 

Separate  alternate  enjoyment  of  the  whole  for  short  proportionate 
periods. 

If  the  heir,  being  of  full  age,  assign  exceasiTe  dower,  he  has  no 
remedy  at  law. 

If  the  sheriff  assign  excessive  dower,  the  heir  may  have  a  9cire  facias 
to  obtain  an  assignment  de  novo.    Or  if 

The  heir  under  age  assign  excessive  dower,  he  may  have  relief  by 
writ  of  admeasurement  of  dower. 

This  was  a  case  directed  oat  of  the  High  Court  of  Chancery  for 
the  opinion  of  this  Court :  the  facts  were  in  substance  as  follow  : 

John  Hanbury  was  in  his  life  time,  and  during  his  marriage, 
and  at  his  death,  actually  seized  of  divers  landed  estates,  and 
of  several  mines  and  strata  of  lead  and  coal :  namely ;  in  his 
own  land,  a  lead  mine  and  a  coal  mine,  neither  opened,  wrought, 
or  demised.  Two  lead  mines  and  two  coal  mines,  which,  during 
the  coverture,  he  had  demised  to  tenants  for  years,  reserving 
pecuniary  rents,  to  be  paid  whether  they  did,  or  did  not  open 
and  work  them ;  and  of  each  sort  of  these  one  had  been  opened 

t  Diclin  V.  Ilamer  (1860)  1  Dr.  &  case,  see  slip  inserted  in  Vol.  X. — 
Sm.  284. — ^As  to  the  retention  of  this      F.  P. 
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before  his  death,  by  the  tenant,  who  still  continued  now  to  work  Stouohtok 

it ;  and  the  other  had  not  been  ^opened ;  a  lead  mine  and  a       leioh. 

coal  mine  which  he  had  demised  during  the  coverture  to  tenants      [  ^403  ] 

for  years,  rendering  not  pecunia>r7  rents,  but  quantities  of  the 

lead  ore  and  coal  when  gotten,  and  the  tenants  were  by  the 

terms  of  their  leases  at  liberty  to  work  or  not  to  work  these 

mines  :  the  coal  mine  was  at  the  time  of  John  Hanbury's  death, 

and  of  this  suit,  wrought  by  the  tenant ;  the  lead  mine  had  not 

been  opened ;  and  two  lead  mines  and  two  coal  mines,  which 

had  been  opened  and  were  wrought  by  the  deceased  himself 

at  the  time  of  his  death,  one  of  each  sort  of  which  mines  had, 

from  the  time  of  his  death,  ceased  to  be  wrought,  his  heir 

thinking  them  unprofitable:  the  other  of  each  sort  the  heir 

continued  to  work  to  profit.     The  first  question  was,  whether 

John  Hanbury's  widow  were  entitled  to  dower  of  all,  or  any, 

and  which  of  these  mines,  and  what  the  widow  could  claim  to 

be  legally  assigned  to  her  thereout  as  her  dower  ?    The  deceased 

was  also  entitled  to  the  following  minerals  lying  under  land, 

which  was  not  his  own,  but  wherein  he  had  purchased  of  the 

landowner  liberties  to  work  through  his  land :  namely,  a  mine 

or  stratum  of  coal,  and  another  of  lead  ore,  which  he  had  opened 

and  wrought  during  the  coverture,  and  was  working  at  the  time 

of  his  death,  since  which  the  heir  had  ceased  to  work  the  lead, 

but  continued  to  work  the  coal :  a  mine  or  stratum  of  lead,  and 

another  of  coal,  which  he  had  not  opened  or  wrought ;  a  mine  or  . 

stratum  of  lead,  and  another  of  coal,  which  he  had  demised  to 

tenants  for  years,  rendering  at  their  own  option,  which  they 

might  annually  make,  either  pecuniary  rents  or  rents  in  kind, 

commencing  from  the  time  when  the  mines  should  be  wrought. 

The  lead  mine  had  been  opened  before  the  death  of  John 

Hanbury,  and  the  tenants  had  paid  their  rents  in  ore  in  kind. 

The  coal  mine  had  not  been  opened,  nor  was  yet  opened. 

In  case  the  Court  should  be  of  opinion,  that  the  widow  was  [  ^04  ] 
entitled  to  dower  in  any  of  the  cases  mentioned  in  the  first 
question ;  the  next  question  for  the  opinion  of  the  Court  was. 
Whether  she  was  entitled  to  dower  of  all,  or  any,  and  which  of 
the  mines,  strata,  or  rents  secondly  above  mentioned,  and  what 
she  could  legally  claim  to  be  assigned  to  her,  as  her  dower  thereof  ? 
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Stodghton  Lastly,  soon  after  John  Hanburr's  death,  the  heir  let  the 
Leigh.  widow  into  possession  of,  and  assigned  to  her  for  her  dower  of 
an  estate  called  (A),  certain  closes  of  land,  in  which  there  was 
an  open  coal  mine,  wrought  at  a  certain  period  daring  the 
coverture,  but  which  had  ceased  to  be  wrought  long  before  the 
husband's  death  :  and  the  value  of  the  closes  was  amply  sufficient 
to  answer  any  demand  of  dower,  without  regard  to  the  value  of 
the  coal.  The  widow  had,  since  her  husband's  death,  begun  to 
work  this  mine,  and  had  retained  the  profit  to  her  own  exclusive 
use. 

The  third  and  further  questions,  for  the  opinion  of  the  Court, 
were,  Whether  the  widow  was  in  law  entitled  in  virtue  of  her 
interest  of  dower,  or  for  any  other  reason,  to  work  this  mine, 
for  her  own  exclusive  use  and  benefit  ? 

Taking  the  assignment  of  these  closes,  as  the  widow's  dower, 
to  be  the  act  of  the  heir  himself,  and  to  have  been  a  most 
excessive  assignment  in  point  of  value,  Had  the  heir  by  law  any 
and  what  remedy  against  the  dowress,  as  against  the  effect  of 
his  own  act  ? 

If  this  assignment  had  not  been  his  own  act,  but  had  been 
made  in  the  course  of  legal  proceedings  under  a  writ  of  dower. 
Would  the  heir  by  law,  have  any,  and  what  remedy  against  the 
effect  of  such  assignment  ? 

This  case  was  argued  by  Shepherd  and  Best^  Serjts,  on 
behalf  of  the  dowress  : 

They  contended  that  mines  in  general  are  subject  to  dower 
[  ♦405  ]  like  all  other  real  property.  *The  rule  may  be  thus  laid  down  : 
wherever  a  perpetual  inheritance  arises  out  of  land,  or  is  con- 
nected with  land,  it  is  the  subject  of  dower.  The  wife  is  entitled 
to  dower  of  all  profits  of  land  in  which  the  husband  was  seised 
of  an  estate  of  inheritance.  F.  N.  B.  148.  Many  things  of  a 
less  permanent  and  substantial  iiature  than  mines  are  subject 
to  dower.  Springs  of  water  were  held  in  the  case  of  Rex  v. 
Miller,  Cowp.  619,  to  be  profits  of  the  land.  So  dower  is  due 
of  tolls  arising  from  a  public  navigable  river.  Buckeridge  v. 
Ingram,  2  Yes.  jun.  652.  If  a  man  let  lands  with  hberty  of 
digging,  his  wife  shall  not  therefore  the  less  be  endowed  of  them. 
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Many  of  the  cases  put  by  Lord  Coke,  1  Inst.  82  a,  are  of  things  STononroN 

not  partaking  so  much  of  the  nature  of  real  property,  as  mines.       LEmn. 

But  whatever  may  be  the  case  as  to  such  mines  as  are  unopened, 

those  which  are  opened  are  clearly  liable  to  dower.     The  husband 

by  opening  them  has  destroyed  all  other  profits  of  the  land, 

and  if  they  are  not  continued  to  be  wrought,  they  will  be  spoiled. 

Clavering  v,  davering^  2  P.  Wms.  889.     So  that  the  working  of 

mines  once  opened  is  beneficial,  and  not  detrimental  to  the 

inheritance.    In  Holhy  v.  Holhy,  1  Vem.  218,  the  only  dispute 

was  as  to  the  quantum :  the  right  to  dower  of  mines  was  not 

doubted.    A  lessee  for  years  may  work  mines,  if  open;   Co. 

Litt.  54  b  ;  or  if  let  for  the  purpose  of  being  opened  ;  Saunders's 

case,  5  Co.  12  ;  and  it  is  not  waste.    2.  As  to  the  question  how 

dower  shall  be  assigned  of  these  mines,  the  rule  is,  that  where 

the  property  is  of  such  a  nature  that  a  divided  third  part  cannot 

be  given,  the  wife  is  to  be  endowed  in  a  special  manner ;  as  of 

the  third  toll-dish,  or  third  part  of  the  profits.    In  the  case 

where  the  land  above  and  below  the  mines  wrought  by  the 

husband  belonged  to  another,  her  right  must  be  the  same ;  for 

it  is  immaterial  to  whom  the  surrounding  land  belongs;  the 

question  must  be  decided  upon  the  nature  of  the  property  itself. 

*This  can  only  be  considered  as  real  property :  it  would  go  to      [  *^^  ] 

the  heir,  as  would  a  fishery,  which  is  clearly  subject  to  dower. 

It  is  wholly  immaterial  whether  or  no  the  heir  has  wrought  the 

mines ;  for  since  the  title  of  the  dowress  is  derived  from  the 

husband,  and  not  from  the  heir,  it  cannot  be  affected  by  his 

acts  or  omissions.    Upon  these  principles  the  widow  is  entitled 

to  dower  of  the  mines  respecting  which  the  first  and  second 

questions  are  raised.    8.  Upon  the  last  question  it  is  equally 

clear  that  the  widow  is  entitled  to  work  the  mines  in  the  land 

assigned  to  her  for  dower,  which  were  even   opened  in  her 

husband's  life ;  for  tenant  in  dower  is  tenant  for  life,  and  tenant 

for  life  may  work  all  open  mines;  or  at  least  it  rests  on  the 

other  side  to  shew  on  what  principle  she  is  to  be  restrained 

from  the  pernancy  of  the  profits  of  the  land  assigned  her. 

4«  But  if  the  heir  has  himself  set  out  too  much  for  her  dower, 

the  law  gives  him  no  remedy.    Where  dower  has  been  assigned 

by  a  guardian,  or  an  infant  before  he  was  of  age,  there  the  law 
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Stouohtok   gives  a  writ  of  admeasurement  of  dower;  bat  whiere  the  heir 
LsioH.      being  of  full  age  has  himself  assigned  too  much,  neither  he, 
nor  his  infant  heir  shall  have  the  writ.    2  Inst.  868. 

Lens,  Serjt.  contra: 

Where  mines  have  been  actually  wrought  as  part  of  the  estate 
of  the  husband,  they  may  perhaps  be  collaterally  subject  to 
dower  together  with  the  rest  of  his  real  property.  But  mines 
have  never  been  assigned  as  in  their  own  nature  liable  to  dower. 
The  interest  of  tenant  in  dower  is  a  life  estate  only;  but  an 
interest  which  can  enable  the  possessor  to  work  mines,  must  be 
an  estate  of  inheritance,  for  it  is  an  act  of  waste  in  a  tenant  for 
life.  The  words  of  Littleton,  s.  36,  "  lands  and  tenements  "  do 
not  decide  the  question.  Dower  is  not  due  of  every  tenement, 
for  dower  does  not  lie  of  a  tenement  eo  nomine.  Kent  v.  Berry, 
1  Str.  625.  Lord  Coke,  1  Inst.  82  a,  enumerates  all  the  various 
[  '407  ]  *species  of  property  which  are  subject  to  dower,  but  he  does 
not  include  mines  amongst  them ;  and  it  is  observable  that  all 
the  matters  there  enumerated  are  the  subjects  of  annual  increase 
and  renewal,  which  mines  are  not.  Thus  a  common  is  a  col- 
lateral right,  consisting  in  the  enjoyment  of  herbage  annually 
renewing.  The  profits  of  a  mill,  of  a  fair,  of  the  custody  of  a 
'  goal,  are  all  of  an  annual  nature.  Mines  are  only  to  be  used  by 
the  proprietor  of  the  inheritance,  for  when  they  are  used,  they 
are  gone.  This  reason  is  still  stronger  in  the  case  of  mines 
than  in  that  of  timber,  which  is  not  the  subject  of  dower. 
Whitfield  V.  Bewit,  2  P.  Wms.  242,  tenant  for  life  was  equally 
restrained  from  waste  in  both.  No  case  is  cited  in  F.  N.  B.  149, 
to  support  the  assertion  there  made.  A  further  reason  why 
mines  should  not  be  subject  to  dower,  arises  upon  the  second 
question ;  for  if  a  writ  should  issue  to  the  sheriff  to  assign  dower, 
there  is  no  rule  by  which  he  could  possibly  assign  it.  As  to  the 
third  class  of  mines,  let  for  a  rent,  it  may  be  answered,  thai 
where  the  demise  comprehends  under  one  rent  different  species 
of  property,  some  of  them  in  their  nature  subject  to  dower,  and 
others  not,  it  does  not  follow  that  the  wife  shall  be  endowed  of 
one  third  of  the  whole  rent,  which  is  partly  reserved  in  respect 
of  property  not  the  subject  of  dower.    As  to  the  fourth  class. 
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where  a  man  is  not  seised  of  the  land,  but  has  parchased  a  mere  stovghton 
privilege  to  work  a  mine  in  the  land  of  another,  that  cannot  be  leigh. 
the  subject  of  dower.  It  is  a  right  not  capable  of  being  grsmted 
in  fee  simple,  which  implies  a  perpetuity ;  for  the  mineral  is  a 
produce  of  the  earth,  which  will  not  be  renewed.  It  may  be 
admitted  that  the  conduct  of  the  heir  in  working  or  in  dis- 
continuing the  mines,  will  not  decide  the  question  either  way. 
Perhaps  the  mines  which  had  been  wrought  during  the  cover- 
ture, and  continued  to  be  wrought  after  the  husband's  decease, 
may  fall  under  a  different  predicament  *from  the  others.  As  to  [  *^^^  ] 
the  effect  of  the  assignment  by  the  heir  himself,  it  is  not  to  be 
taken  that  he  has  assigned  to  the  widow  these  mines,  but  she 
has  taken  more  than  was  assigned  to  her,  and  that  to  which  she 
was  not  at  all  entitled :  he  assigned  her  the  land,  but  did  not 
intend  to  assign  her  the  mines  within  it.  If  Ismd  were  assigned 
in  which  was  a  grove  of  oaks,  though  the  only  profit  of  that  land 
would  be  in  the  timber,  the  dowress  could  not  cut  a  single  tree. 
If  indeed  the  heir  had  himself  assigned  more  than  he  ought, 
of  property  liable  to  dower,  it  seems  that  he  would  be  without 
remedy.  2  Inst.  367,  8,  but  this  is  not  a  case  of  actual  endow- 
ment by  the  heir,  of  the  mines.  The  case  of  Holby  v.  HoVoy 
decides  nothing,  for  there,  although  the  widow  had  obtained  an 
unfair  advantage,  the  plaintiffs  were  willing  to  grant  her  one 
third  of  the  mines,  without  raising  the  question  of  her  right, 
which  therefore  never  came  under  the  consideration  of  the  Court. 

Bestf  in  reply : 

Lord  Coke  is  not  an  authority  to  shew  that  at  the  time  when 
he  wrote,  any  express  decision  had  been  promulgated  on  the 
subject  of  mines.  It  is  said  by  Fitzherbert,  N.  B.  149,  that  the 
wife  shall  be  endowed  of  commons,  &c.  and  of  any  other  estate 
of  inheritance,  of  which  the  husband  was  seised.  This  passage 
then,  as  well  as  the  case  of  Holby  v.  Holby,  are  express  recogni- 
tions that  mines  are  subject  to  dower.  In  the  case  of  Clavering 
V.  Clavering,  the  mines  were  opened  subsequent  to  the  creation 
of  the  estate  for  life.  In  the  case  of  Wliitfield  v.  Bewit,  all  the 
mines  were  unopened.  As  to  the  strata  in  another  person's  land, 
the  husband  had  not,  as  it  has  been  said,  a  mere  privilege ;  he 
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Stouohton   bad  an  exclusive  property  in  the  stratum,  and  a  privilege  to  go 
Leigh.      through  the  surface  of  the  superincumbent  land  for  the  purpose 
of  working  it. 

[  409  ]       Mansfield,  Ch.  J. : 

The  grant  of  the  stratum  must  be  taken  to  be  a  grant  in  fee 
simple.  In  the  course  of  the  discussion  I  was  strongly  strack 
with  the  argument  used  for  the  heir,  that  Lord  Coke  has  in  1 
Inst.  82,  enumerated  all  the  species  of  inheritance  of  which  a 
woman  shall  be  endowed:  and  I  thought  it  extraordinary  that  no 
mention  should  be  made  of  mines.  But  upon  referring  to  the 
passage,  it  appears  to  be  no  enumeration  of  all  the  things 
whereof  a  woman  shall  be  endowed.  Nothing  like  it :  in  the 
86th  section,  upon  which  this  passage  is  a  commentary, 
Littleton  says,  the  wife  shall  be  endowed  of  all  lands  and  tene- 
ments of  which  her  husband  was  seised.  Lord  Coke  says  not  a 
word  to  explain  what  is  land  or  what  is  a  tenement,  thinking  the 
import  of  those  terms  well  known  in  the  law.  But  the  intention 
of  the  passage  is,  to  shew,  that  though  all  lands  and  tenements 
are  subject  to  dower,  and  assignment  is  to  be  made  by  metes  and 
bounds  where  it  can,  yet  it  is  no  impediment  to  dower  that  the 
tenements  are  of  such  a  nature,  as  that  they  cannot  be  assigned 
by  metes  and  bounds ;  but  in  those  cases  it  shall  be  assigned  as 
well  as  it  can  be,  as  by  the  third  toll  dish  of  a  mill,  or  the  like. 
In  the  preceding  chapter,  which  is  of  tenant  by  the  curtesy, 
Littleton  does  not  mention  of  what  the  wife  must  be  seised ;  and 
Lord  Coke,  29  b,  speaks  of  lands  only,  but  Littleton,  s.  62, 
speaks  of  tenements.  The  words  in  both  cases  must  receive  the 
same  exposition :  and  it  is  only  necessary  to  see  whether  this 
species  of  property  be  land  or  a  tenement.  Comyn,  and  the  other 
digests  which  have  been  cited,  only  follow  the  words  of  Co.  Litt.,  the 
reason  of  whose  authority  is  above  stated.  In  the  case  of  trees 
there  is  a  profit  in  the  shade  and  pannage,  but  in  the  case  of  a 
mine,  the  working  it  is  the  only  mode  in  which  it  can  be  enjoyed. 
[  410  ]  A  second  argument  was  prayed  on  behalf  of  the  heir,  which 

the  Court  refused,  thinking  the  case  sufficiently  clear. 

The  CouBT  certified  to  the  High  Court  of  Chancery  that  their 
opinion  upon  the  questions  proposed  to  them,  arising  from  the 
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first  and  second  statements  in  the  case,  was,  that  the  widow  of  Stouohton 
John  Hanbury  was  dowable  of  all  his  mines  of  lead  and  coal,  as  Leigh. 
well  those  which  were  in  his  own  landed  estates  as  the  mines 
and  strata  of  lead  or  lead  ore  and  coal  in  the  lands  of  other 
persons,  which  had  in  fact  been  open  and  wrought  before  his 
death,  and  wherein  he  had  an  estate  of  inheritance  during  the 
coverture ;  and  that  her  right  to  be  endowed  of  them  had  no 
dependence  upon  the  subsequent  continuance  or  discontinuance 
of  working  them,  either  by  the  husband  in  his  life-time,  or  by 
those  claiming  under  him  since  his  death. 

They  thought  too  that  her  right  of  dower  of  such  mines,  &c. 
could  not  be  in  any  respect  affected  by  leases  made  by  the 
husband  during  the  coverture  ;  but  if  any  of  the  existing  leases 
for  years  were  made  by  the  husband  before  marriage,  then  the 
endowment,  (if  made  of  the  mines,)  must  be  of  the  reversions 
and  of  the  rents  reserved  by  such  leases  as  incident  to  the 
reversions;  in  which  case  they  thought  the  widow  would  be 
bound  so  long  as  the  demises  continued,  to  take  her  share  of  the 
renders,  whether  pecuniary  or  otherwise,  according  to  the  terms 
of  the  respective  reservations.  They  were  also  of  opinion  that 
the  widow  was  not  dowable  of  any  of  the  mines  or  strata  which 
had  not  been  opened  at  all,  whether  in  lease  or  not. 

In  assigning  the  dower  of  Mr.  Hanbury's  own  lands,  the 
sheriff  must  estimate  the  annual  value  of  the  open  mines  therein 
as  part  of  the  value  of  the  estates  of  which  the  wi^ow  is 
dowable  ;  but  it  was  not  absolutely  necessary  *that  he  should  [  *^n  ] 
assign  to  her  any  of  the  open  mines  themselves,  or  any  portions 
of  them.  The  third  part  in  value  which  he  should  assign  to  her 
might  consist  wholly  of  land  set  out  by  metes  and  bounds,  and 
containing  none  of  the  open  mines.  Or  he  might  include  any  of 
the  mines  themselves  in  the  assignment  to  the  widow,  describing 
them  specifically  if  the  particular  lands  in  which  they  lie  should 
not  also  be  assigned ;  but  if  those  lands  should  be  included  in 
the  assignment,  the  open  mines  within  them  might,  but  were  not 
necessarily  to  be  so  described,  being  part  of  the  land  itself  which 
was  assigned ;  and  as  the  working  of  open  mines  was  not  waste, 
the  tenant  in  dower  might  work  such  mines  for  her  own 
exclusive  profit.    Or  the  sheriff  might  divide  the  enjoyment  and 
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ktoughtok   perception  of  the  profits  of  any  of  the  particular  mines  as  after 

Lkigh.      mentioned. 

In  regard  to  the  mines  and  strata  which  Mr.  Hanbory  had  in 
the  lands  of  other  persons,  they  were  of  opinion  that  it  was  not 
necessary  that  the  sheriff  should  divide  each  of  the  mines  or 
strata ;  but  he  might  assign  such  a  number  of  them  as  might 
amount  to  one-third  in  value  of  the  whole,  or  he  might  projwr- 
tion  the  enjoyment  of  such  of  them  as  he  should  think  necessary, 
so  as  to  give  each  a  proper  share  of  the  whole. 

If  the  division  of  an  open  mine  could  be  made  by  metes  and 
bounds,  as  lands  are  required  to  be  divided,  without  preventin<j; 
the  parties  from  having  the  proper  enjoyment  and  percei>tion 
of  the  profits,  they  thought  that  mode  should  be  adopted ;  but  as 
the  property  seemed  to  them  to  be  incapable  of  a  beneficial 
severance  in  that  way,  they  thought  the  case  analogous  to  some 
of  those  stated  by  Lord  Coke,  1  Inst.  82  a ;  wherein  it  is  held 
that  the  sheriff  may  make  the  assignment  in  a  special  manner ; 
and  that  therefore  he  might  so  proceed  with  respect  to  the  mines 
in  question.  They  found  no  authority  however  establishing  any 
precise  mode  of  dividing  a  mine,  nor  could  they  point  out  any 

r  * 412  ]  that  might  *not  be  attended  with  inconvenience;  but  if  the  sheriff 
was  to  make  the  assignment,  they  thought  he  might  lawfully 
execute  his  duty  by  directing  separate  alternate  enjoyment  of  the 
whole  for  short  periods,  proportioned  to  the  share  each  had  in 
the  subject,  or  by- giving  the  widow  a  proportion  of  the  profits. 

In  answer  to  the  last  question  proposed  to  them,  they  were  of 
opinion  that  the  widow  was  entitled  to  work  for  her  own 
exclusive  use  the  open  mine  within  the  close  that  had  been 
assigned  to  her  without  any  exception  of  the  mine,  for  her  dower 
of  one  of  the  estates,  notwithstanding  the  excess  arising  from  the 
omission  of  such  exception ;  and  inasmuch  as  the  assignment 
was  the  act  of  the  heir  himself,  being  of  full  age  at  the  time, 
they  thought  he  had  no  remedy  at  law  against  the  dowress  for 
avoiding  the  consequences  of  that  act.  Had  he  been  under  age 
at  the  time,  he  might  have  had  relief  by  writ  of  admeasurement 
of  dower ;  or  had  the  assignment  been  made  by  the  sheriff  in 
execution  of  a  judgment  in  dower,  the  heir  might  have  had  a 
scire  facias  to  obtain  an  assignment  de  novo. 
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ACTION — 1.  When  not  merged  in  felony. — After  an  acquittal  of  the 
defendant  upon  an  indictment  for  a  felonious  assault  upon  the  plaintiff  by 
stabbing  him,  the  plaintifl  may  maintain  trespass  to  recover  damages  for  the 
civil  injury,  if  he  be  not  shown  to  have  colluded  in  procuring  the  acquittal. 
Crosby  v.  Leng 437 

2.  Tort  founded  in  Contract. — Upon  a  declaration  in  case,  alleging 

a  deceit  to  have  been  effected  upon  the  plaintiff  by  means  of  a  warranty  xaade 
by  two  defendants,  upon  a  joint  sale  to  him  by  both,  of  sheep,  their  joint  pro- 
perty, the  plaiutiff  cannot  recover  upon  proof  of  a  contract  of  sale  and  warranty 
by  one  onlv  as  of  his  separate  property ;  the  action,  though  laid  in  tort, 
being  founded  on  the  joint  contract  alleged.     Weall  v.  King         .        .    445 

3.  For  recovery  of  embezzled  money  is  not  maintainable.     Cox  v. 

Paxtati 95 

4.  Parties  to.    See  Partnership,  9,  10. 

ANIMALS — 1.  Justification  for  shooting  dog.-^Aplea  to  an  action 
of  trespass,  for  killing  the  plaintiff's  dog,  cannot  justify  the  act  by  stating 
that  the  lord  of  the  manor  was  possessed  of  a  close,  and  that  the  defendant, 
as  his  gamekeeper,  killed  the  dog  when  running  after  hares  in  that  close  for 
the  preservation  of  the  hares ;  such  plea  not  stating  that  it  was  necessary  to 
kill  the  dog  for  the  preseiTation  of  the  hares ;  nor  stating  that  it  was  the  dog 
of  an  unqualified  person.     Vere  v.  Lord  Cawdor 26H 

2.  Warranty  of  horse. — In  an  action  on  the  warranty  of  a  horse. 


the  plaintiff  is  not  entitled  to  recover  for  the  expense  of  keeping  the  horse, 
unless  on  discovering  the  unsoundness,  he  offered  to  return  him  to  tho 
defendant.     Caswdl  v.  Coare 668 

3.  Boarin^  is  not  unsoimdnoss  in  a  horse,  imless  it  be  shewn 


to  proceed  from  some  disease  or  organic  defect.    Basaett  v.  Colli$ .        .    786 

4. Implied  authority  of  servant. — A  servant  employed  to  scU 

a  horse  and  receive  the  price,  has  an  implied  authority  to  warrant  the  horse 
to  be  soimd;  and  it  is  enough  to  prove  that  the  warranty  was  given  by  the 
servant,  without  shewing  that  he  had  any  special  authority  for  that  purpose. 
Alexander  v.  Gibson 797 

And  see  Evidence,  21. 

APP&OVEMENT.— See  Common. 

A&BEST — Immunity  of  royal  servant.— A  menial  servant  of  his 
Majesty  is  not  liable  to  arrest,  although  he  publicly  carries  on  trade,  and 
the  debt  was  contracted  in  the  course  of  his  trade.    A.  v.  Foster  .        .    546 

AUCTIGNEEB — ^Authority  of.— An  auctioneer  is  an  agent  lawfully 
authorized  by  the  buyer  to  sign  a  contract  for  him.  Emmerson  v.  Heelis    520 

BANK  NOTE.    Sfee  Evidence,  11. 

3  o  2 
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BANEEIt — Appropriation  of  money  by  bank. — ^In  an  action  for 
money  had  and  received  to  recover  a  stmi  paid  by  a  third  person  into  the 
defendant's  hands  for  the  plaintiff's  use,  the  plaintiff  is  not  entitled  to 
interest.     De  Bernalea  v.  Fuller 755 

BANKBTJPTC7 — 1.  Agreement  to  accept  compoaition. — ^Where  a 
man's  creditors  agree  to  take  a  composition  on  their  respective  debts,  to  be 
secured  partly  by  the  acceptances  of  a  third  person,  and  partly  by  his  own 
notes,  and  to  execute  a  composition  deed  containing  a  clause  of  release,  he 
cannot  be  sued  for  the  original  debt  due  to  a  creditor  who  had  promised  to 
come  in  under  the  agreement,  to  whom  the  acceptances  and  notes  were 
regularly  tendered,  and  who  refused  to  execute  the  composition  deed  after 

it  had  been  executed  by  all  the  other  creditors.     Bradley  v.  Gregory    •    742 

• 

2.  Joint  and  separate  creditors. — Joint  creditor,  taking  out  a 

separate  commission  of  bankruptcy,  may  prove,  and  receive  dividends,  with 
the  separate  creditors;  though,  as  to  part,  a  trustee  for  another  joint 
creditor.    Ex  parte  Detastet 70 

3.  Marshalling   assets. — ^The  equitable  principle  of  marshalling 

securities  or  funds,  as  between  different  creditors  or  classes  of  creditors 
having  a  common  debtoik',  is  not  applicable  where  it  may  work  injustice 
to  the  common  debtor,  nor  has  the  principle  any  application  as  between 
different  creditors  or  classes  of  creditors  where  either  fund  belongs  to  a  per- 
son who  is  not  their  common  debtor.    Ex  parte  Kendall   •        .        .     .     122 

'-  4.  Proof— Collateral  securities. — A  creditor  has  a  right  in  bank- 
ruptcy to  prove  and  avail  himself  of  all  collateral  securities  from  third 
X)ersons  to  the  extent  of  208.  in  the  pound.    Ex  parte  Parr  .         .         .149 

5.  Beputed  ownership  of  goods. — Goods  in  the  hands  of  a  retail 

dealer  upon  sale  or  return,  pass  under  a  commission  of  bankrupt  against 
him,  by  21  Jac.  I.  c.  19.     Livemy  v.  Hood 669 


6.  What  is  an  act  of. — ^A  trader  commits  an  act  of  bankruptcy, 

by  assigning  all  his  stock  in  trade  to  A.  who  is  a  party  to  the  deed  of  assign- 
ment. Although  A.  cannot  himself  sue  out  a  commission  of  banlo-upt 
against  him,  upon  this  act  of  bankruptcy,  he  may  act  as  an  assignee  imder 
a  commission  sued  out  upon  it  by  a  tmrd  person.    Jackson  v.  Irvin      .    658 

7.  Partner's  authority  to    sign    certificate    after  dLssolution.      See 

Partnership,  1. 

xind  see  Partnership,  4,  7. 

BABBISTEB,  if  imbriefed,  cannot  withdraw  record.    See  Practice,  4. 

BASTABBY.     iSfe^Will,  10,  11. 

BILL  OF  EXCHANGE— 1.  Acceptance  by  agent—To  whom  pre- 
sentible. — If  the  drawee  of  a  bill  goes  abroad,  leaving  an  agent  here  in 
England  with  power  to  accept  bills,  who  accepts  this  for  him,  the  bill,  when 
due,  must  be  presented  to  the  agent  for  payment,  if  the  drawee  continues 
absent.     Philips  v.  Astling 547 

2.  Marked  cheque — Custom  of  London — ^Presentment.— By  the 


practice  of  the  London  bankers,  if  one  banker  who  holds  a  cheque  drawn  on 
another  banker,  presents  it  after  four  o'clock,  it  is  not  then  paid,  but  a 
mark  is  put  on  it,  to  show  that  the  drawer  has  assets,  and  that  it  will  be 
paid ;  ana  cheques  so  marked  have  a  priority,  and  are  exchanged  or  paid 
next  day  at  noon,  at  the  clearing  house :  Held,  that  a  cheque  presented  after 
four,  and  so  marked,  and  carried  to  the  clearing  house  next  day,  but  not 
paid,  no  clerk  from  the  drawee's  house  attending,  need  not  be  presented  for 
payment  at  the  banking-house  of  the  drawee.    Bohsan  v.  Bennett         .    614 
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BILL  OF  EXGHANQE--3.  Diahonoured  cheque.— If  a  creditor  is 
offered  cash  in  payment  of  his  debt,  or  a  cheque  upon  a  banker  from  an 
agent  of  his  debtor,  and  he  prefers  the  latter ;  this  aoes  not  discharge  tho 
debtor,  if  the  cheque  is  dishonoured ;  although  the  agent  fails  with  a  balance 
of  his  principal  in  his  hands  to  a  larger  amount.     Everett  y.  Collins      .     785 

4.  Lost  cheque — ^Action  for  consideration. — A  cheque  given  for 

stock  sold  is  lost  hj  the  vendor  in  going  home  from  the  Stock  Exchange. 
The  purchaser  is  immediately  informed  of  this  fact,  but  refuses  to  pay 
without  an  indemnity.  Four  months  after,  the  bankers  on  whom  the 
cheque  was  drawn  stop  payment,  with  sufficient  money  to  answer  it  of  the 
drawer's  in  their  hands.  Held,  that  under  these  circumstances  an  action 
would  not  lie  for  the  price  of  the  stock.     Sevan  v.  Hill         .         .        .741 

5.  Collateral  acceptance. — If  a  bill  of  exchange  be  accepted  by 

the  drawee,  another  person  who,  for  the  purpose  of  gruaranteeing  his  credit, 
likewise  accepts  the  bill  in  the  usual  form,  is  not  liable  as  acceptor,  but 
must  be  sued  upon  his  collateral  undertaking.    Jackson  v.  Hudson       .     762 

6.  Consideration  must  be  proved  where  bill  originally  ob- 
tained by  fraud. — In  an  action  by  the  indorsee  of  a  bill  of  exchange,  if  it 
appear  that  a  prior  party  was  defrauded  out  of  it,  the  plaintiff  is  bound  to 
prove  what  consideration  he  gave  for  it.    Bees  v.  Marquis  of  Head/art .     805 

7.  Evidence  of  indorsement. — ^In  an  action  by  bankers  to  recover 

the  amount  of  a  biU  of  exchan^  accepted  by  the  defendant  payable  at  their 
house,  and  paid  by  them  after  it  was  indorsed,  they  are  bound  to  prove  the 
indorsement  by  Vie  payee,  as  well  as  the  acceptance  by  the  oefendant. 
Forster  v.  Clements 650 

8.  Evidence  of  presentment. — In  an  action  against  the  indorser 

of  a  promissory  note  or  bill  of  exchange,  it  is  sufficient  evidence  of  present- 
ment for  payment  and  notice  of  disnonour,  that  the  defendant  promised 
absolutely  to  pay  the  note  or  bill  after  it  was  due.  •    Taylor  v.  Jones      .    677 

9.  Time  of  presentment. — A  presentment  at  eight  o'clock  in  the 

evening  is  sufficient  to  charge  the  drawer.     Barclay  v.  Bailey       .         .     787 

10.  Notice  of  dishonour. — The  want  of  due  notice  of  the  dishonour 

of  a  bill  is  answered  by  shewing  the  holder's  ignorance  of  the  place  of  resi- 
dence of  the  prior  indorser  whom  he  sues:  and  whether  he  used  due  diligence 
to  fiad  out  the. place  of  residence  is  a  question  of  fact  to  be  left  to  the  jury. 
Bateman  v.  Joseph 443 

11.  Upon  a  guaranty  given  of  the  price  of  goods  to  bo  paid  by  a 

bill,  due  notice  of  the  non-payment  must  be  given  both  to  the  drawer  and 
guarantor,  unless  both  drawer  and  acceptor  are  bankrupts  when  the  bill 
becomes  due.    Phillips  v.  Astling  ........     547 

12.  Notice  of  the  dishonour  of  a  bill  of  exchange  must  be  given 

to  tho  drawer  and  indorsers  by  the  holder  himself,  or  some  person  author- 
ized by  him.     Stewart  v.  Kennett 690 

13.  In  an  action  against  the  drawer  of   a   foreign   bill    of 

exchange,  a  promise  of  payment  by  the  defendant  after  the  bill  was  due,  is 
sufficient  evidence  of  a  protest  for  non-payment,  and  notice  of  the  dishonour 
of  the  bill.     Gibbon  v.  Coggon 692 

14. Laches. — In  an  action  by  the  fourth,  against  the  first  indorsee 

of  a  bill  of  exchange,  all  the  parties  to  which  resided  in  London,  it  appeared 
that  the  plaintiff  received  notice  of  the  dishonour  of  the  bill  from  his  indorsee 
on  the  20th  of  the  month,  and  gave  notice  to  his  immediate  indorser,  by  a 
letter  put  into  the  twopenny  post  office  on  the  evening  of  the  21st,  but  so 
late  that  it  was  not  dehvered  out  till  the  morning  of  uie  22nd.  Held,  that 
by  this  laches  the  plaintiff  had  discharged  all  the  prior  indorsers,  although 
in  the  course  of  the  22nd,  notice  of  the  dishonour  was  given  both  to  the 
second  indorsee  and  to  the  defendant.    Smith  v.  Mullett        .        .        .    694 
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BILL  OF  EXOHANGE  — 15.  Notice  of  non-acceptance. — The 
drawer  of  a  bill  of  exchange  when  it  is  presented  for  acceptance,  has  effects 
in  the  hands  of  the  drawees,  though  he  is  indebted  to  them  to  a  much 
larger  amount,  and  they,  without  his  privity,  have  appropriated  the  effects 
in  their  handb  to  the  satisfaction  of  the  debt.  He  is  entitled  to  notice  of 
the  dishonour  of  the  bill  for  non-acceptance.    Blackhan  v.  Doren  779 

16.  Pa3rable  after  sight — Presentment. — ^No  debt  accrues  on  a 

bill  payable  after  sight,  until  it  is  presented  for  payment.     Holme*  y.  Kerri- 
ton         .............     594 

^}k2  «ff  Partnership,  4,  11,  12. 

BOND — 1.  Interest  upon  collateral  security. — Interest  allowed  to  a 
bond  creditor  beyond  the  penalty  of  a  bond  upon  a  mortgage  given  by  a 
surety  for  securing  the  same  debt.     Clarke  v.  Lord  Abingdan  .      31 

2.  Pavable  to  firm. — ^An  action  may  be  maintained  upon  a  bond 

expressed  to  be  payable  to  a  mercantile  firm,  by  the  persons  who  actually 
constituted  the  firm  when  the  bond  was  executed.    Mdler  v.  Lambert .     79o 

3.  Surety — Collateral  security. — Creditor,  having  among  other 


neourities  a  bond  with  a  surety,  takine  a  mortgage  from  the  principal  debtor, 
and  agreeing  to  receive  the  residue  oy  instaunents,  secured  by  warrant  of 
attorney  without  prejudice  to  any  security  he  now  holds,  injunction  granted 
against  suing  the  surety.     IhuUbee  y,  Stubba 141 

4.  Bond     to     trustees     on     behalf    of    corporation. — 

A  bond  given  to  trustees  to  secure  the  faithful  services  of  a  clerk  to  the 
(ilobe  Insurance  Company,  who  were  no  corporation,  may  be  put  in  suit 
by  the  trustees  for  a  oreach  of  faithful  service  by  the  clerk  committed  at 
any  time  during  his  continuance  in  the  service  of  the  actual  existing 
body  of  persons  carrying  on  the  same  business  under  the  same  name, 
notwithstanding  any  mtermediate  change  of  the  original  holders  of  the 
shares  by  death  or  transfer ;  the  intention  of  the  parties  to  the  instrument 
being  apparent  to  contract  for  such  service  to  be  performed  to  the  com- 
pany as  a  fluctuating  body ;  and  the  intervention  of  the  trustees  removing 
all  legal  and  techmcal  aifficulties  to  such  a  contract  made  with,  or  suit 
instituted  by,  the  company  themselves  as  a  natural  body.  Mekalf  v. 
Bruin •         .     432 

5.  Undertaking  to  replace  stock. — ^The  plaintiff  gave  a  bond  con- 
ditioned to  replace  5  per  cent,  stock  on  a  given  day.  After  that  day  Grovem- 
ment  gave  the  holders  of  that  stock  an  option,  to  be  paid  off  at  par,  or  to 
i*ommute  their  stock  for  three  per  cents.  The  plaintiff  expressed  to  the 
defendant  a  wish  to  have  the  stocx  replaced,  that  ne  might  be  paid  at  par, 
but  no  wish  to  take  three  per  cent,  stock.  Held  that  he  was  not  entitled  to 
recover  the  price  of  so  much  3  per  cent,  stock  as  he  might  have  obtained  in 
exchange  for  the  five  per  cents.     M*Arthury.  Lord  Sea/orth         .        .     559 

G.  Evidence  of  indorsement.    See  Evidence,  7. 

7.  Of  xnarried  woman.    See  Karried  Woman,  2. 

And  see  Practice ,  1. 

BBIBGE,  repair  of.    Ste  Highway,  2. 

CAJCBBIBGE,  University  of.    See  University,  2. 

CANAL — Tolls — Fixed  by  Statute. — Where  a  canal  company  was 
empowered  to  take  such  rates  as  should  be  fixed  at  a  genend  assembly  of  the 
proprietors,  not  exceeding  Id,  per  ton  per  mile  upon  coal ;  and  they  were 
also  empowered  to  reduce  the  rates  at  a  general  assembly  held  on  certain 
notice ;  but  no  reduction  was  to  be  made  without  the  consent  of  the  major 
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part  in  value  of  the  proprietors ;  a  contract  mado  by  individuals  with  the 
Company,  but  not  at  such  general  meeting,  whereby  in  consideration  that 
those  individuals  would  make  a  navigable  cut  to  convey  water  from  their 
collieries  through  land,  not  within  the  statutable  line  of  the  canal,  into  the 
canal,  and  convey  the  same  to  the  Company,  the  latter  should  permit  them  to 
carry  their  coals  through  the  cut  and  along  the  canal,  for  Is.  per  ton,  the 
Company  paying  back  6d,  per  ton,  is  illegal  and  void.  Leea  v.  The  MancheHer 
Canal  Co 297 

And  tee  Bate,  1. 

CAKBLEB — Accident  to  stage  coacli — Negligence. — In  an  action 
against  the  proprietor  of  a  stage  coach  for  negligence,  whereby  the  coach 
broke  down,  and  the  plaintiff,  travelling  by  it  as  a  passenger,  was  hurt ;  to 
prove  negligence,  it  is  primd  facie  enough  to  ^ive  evidence  of  the  coach 
having  broke  down ;  from  which  negligence  will  be  inferred.  Christie  v. 
Griggs 666 

And  see  Partnership,  6. 

COGNOVIT — Witness  must  be  a  solicitor. — If  a  defendant  in  custody 
gives  a  cognovit ^  it  is  necessary  that  an  attorney  for  the  defendant  should  be 
present.    An  attorney's  clerk  is  not  sufficient.     Paul  v.  Cleaver    .        .     608 

COMMON — ^Approvement. — Custom  for  the  lord,  with  the  assent  of  the 
homage,  to  grant  part  of  the  waste  in  severalty,  in  exclusion  of  the  com- 
moners, held  good.    Boulcott  v.  Winmill 710 

And  see  Limitations,  Statute  of,  3. 

CONTEMPT  OF  C0X7BT— Breach  of  injunction.— Contempt  by  breach 
of  injunction  by  defendant,  present  in  Court  during  the  motion,  though 
retiring  before  the  order  pronounced :  but  motion  to  commit  after  a  con- 
siderable lapse  of  time,  and  the  order  not  drawn  up,  refused  with  costs. 
James  v.  D&wnes 247 

C0NTBACT>-1.  Against  public  policy.— The  inile,  **  In  pari  delicto 
meliiyr  est  conditio  possidentis ^^^  admits  degrees  of  guilt  as  between  persons 
concurring  in  the  same  criminal  act.     Osborne  v.  Williaras    .        .        .218 

2.  Agreement  made  by  dnmken  man. — A  court  of  equity  will  not 

generally  assist  a  person,  to  get  rid  of  an  agreoment,  or  deed,  on  the  mere 
CTOund  of  intoxication,  where  no  contrivance  was  used  to  draw  him  into 
drink ;  and  no  unfair  advantage  made  of  his  situation.     Cooke  v.  Clay  worth 

137 

3.  To  deal  ezclusively  with  particular  person. — ^An  agreement 

between  a  brewer  and  a  publican,  that  the  publican  shall  take  all  his  beer  of 
the  brewer,  cannot  be  enforced,  unless  the  orewer  supply  the  publican  with 
good  beer,  such  as  ought  to  give  satisfaction  to  his  customers.  Holcomhe  v. 
Jlewson .     746 

4.  Stipulation  for    exclusive  service. — Contract  with  the  pro" 

prietors  of  a  theatre  not  to  write  dramatic  pieces  for  any  other,  legal ;  as  a 
similar  restraint  of  a  performer  would  be ;  not  resembling  a  covenant  re- 
straining trade  generally.    Morris  v.  Col  man 230 

0.  Parol  variation  of  written  agreement.    See  Landlord  and 

Tenant,  o. 

COPYBIGHT — Piracy  by  extracts. — Copyright  in  an  individual  work ; 
not  in  a  general  subject ;  though  from  its  nature  the  consequence  may  be 
close  resemblance,  and  considerable  interference ;  as  in  the  case  of  maps  and 
roadbooks.     Wilkins  y,  Aikin 118 


L 


824  INDEX.  [B.B. 

COBPOKATION— Member's  rigrbt  to  account  of  profits.— There  is 
jurisdiction  in  equity  over  a  corporation,  in  the  nature  of  a  partnership,  in 
favour  of  a  member,  to  order  an  account  of  the  profits,  where  there  is  no 
remedy,  or  not  a  complete  remedy,  at  law ;  and  the  difficulty  of  executing  a 
decree  6^m  the  peculiar  circumstances  and  nature  of  the  property  will  not 
prevent  it ;  though  that  may  be  a  ground  of  some  modification.  Adley  t. 
The  Whitatable  Company 87 

COSTS,  security  for.     See  Practice,  3. 
And  see  Solicitor  and  Client,  1. 

CRIMINAL  LAW— 1.  Burglary— Form  of  indictment.— The  servant 
of  three  partners  in  trade  had  weekly  wages,  and  three  rooms  assi^ed  to  him 
for  lodgmg,  over  the  bank  and  brewery-office  of  the  partners,  with  which  it 
communicated  by  a  trap-door,  and  a  ladder :  a  burglary  being  committed  in 
the  banking-room,  it  was  held  that  it  was  well  laid  to  be  in  the  dweUing- 
house  of  the  three  partners.    Ji.  v.  Stock 605 

2.  Embezzled  money  cannot  be  recovered  in  civil  action. — 

Money  embezzled  by  the  felonious  act  of  a  clerk  and  applied  by  him  in  the 
purchase  of  property,  cannot  be  recovered  in  civil  proceedings,  nor  can  such 
property  be  followed  or  claimed.     Cox  v.  Paxton 95 

3.  Evidence  of  intent  to  defraud. — In  an  indictment  for  felo- 
niously disposing  and  putting  away  counterfeit  bank  notes  it  is  not  necessary 
to  prove  to  whom  the  note  was  so  disposed  of.  The  intent  to  defraud  the 
bank  constitutes  the  offence,  and  it  is  not  done  away  by  the  dreumstanoe, 
that  bank  notes  were  furnished  by  the  prisoner  in  consequence  of  an  appb- 
cation  made  by  an  agent  employed  thereto  by  the  bank,  and  that  they 
were  delivered  to  him  as  forged  notes  for  the  purpose  of  being  disposed  of  by 
that  agent.     E.  v.  Holden 600 

4.  Indecent  expostire — Bathing. — It  is  an  indictable  offence  for  a 

man  to  imdress  himself  on  the  beach  and  to  bathe  in  the  sea,  near  inhabited 
houses,  from  which  he  may  be  distinctly  seen ;  although  these  houses  may 
have  been  recently  erected,  and  till  then  it  may  have  been  usual  for  men  to 
bathe  in  great  numbers  at  the  place  in  question.     /?.  v.  Grunden  .        .671 

5.  Conspiracy  to  obtain  money. — ^A  conspiracy  to  obtain  money  by 

procuring  from  the  Lords  of  the  Treasury  the  appointment  of  a  person  to  an 
office  in  the  customs,  is  a  misdemeanor  at  common  law.    R,  v.  PoUman    698 

6.  Sending  threatening  letter. — If  a  man  writes  a  letter  with 

intent  to  provoke  a  challenge,  seals  it  up,  and  puts  it  into  the  post  office  in 
Westminster,  addressed  to  a  person  in  the  city  of  London,  who  receives  it 
there,  the  writer  may  be  indicted  for  this  offence  in  the  county  of  Middlesex. 
Ji.  V.  Williams 781 

And  see  Riot. 

CBOP,  growing.    See  Vendor  and  Purchaser,  7. 

DEEDS,  deposit  of.     See  Mortgage. 

DEFALCATION- 1.  Qualified  privilege— Exaggerated  report  of 
magisterial  proceedings. — It  is  libellous  to  publish  [a  sensational  report 
of]  the  preliminary  examination  taken  ex  ^rte  before  a  magistrate  previous 
to  committing  a  man  for  trial  or  holding  him  to  bail  for  an  offence  with  which 
lie  is  charged ;  the  tendency  of  such  a  publication  bein^  to  prejudice  the 
minds  of  jurymen  against  the  accused,  and  to  deprive  him  of  a  fair  trial. 
JL  V.  Fisher 799 

2.  Opinion  as  to  policy  of  king. — It  is  not  libellous  for  a  writer 


who  allows  the  Sovereign  to  be  solicitous  for  the  welfare  of  his  subjects,  and 
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who  has  no  intention  of  calumniating  him  or  of  bringing  his  personal  govem- 
ment  into  public  odium,  to  express  regret  that  he  has  taken  an  erroneous 
view  of  any  question  of  foreign  or  domestic  policy.    B,  v.  Lambert       .    748 

DEFAMATION — 3.  Scandalous  picture.— The  owner  of  a  libellous 
picture  destroyed  by  a  person  aggrieved  is  at  most  only  entitled  to  recover 
the  value  of  the  paint  and  canvas  which  formed  its  component  parts.  Dn 
host  v.  Bere$ford 782 

4.  Slander  of  magistrate.-;— An  indictment  will  not  lie  for  words 

spoken  of  a  justice  of  the  peace  in  his  absence.    R,  v.  Weltje        .        .    687 

DOCK — Statutory  compensation  for  damage  to  adjoining  property — 
Deterioration  of  water. — Under  an  Act,  which  gives  compensation  where, 
'^  by  means  of  the  dock- works,  or  in  the  progress  or  execution  thereof, 
damage  may  be  done  to  any  hereditaments,  houses,  lands,  and  tenements,  or 
the  same  may  be  rendered  less  valuable  thereby,"  no  compensation  is  due  to 
the  owners  of  a  brewery  for  a  loss  arising  to  them  in  their  business  from  the 
deterioration  of  the  water  of  the  public  river  Avon,  from  which  the  brewery 
had  been  before  supplied  b^  means  of  pipes  laid  under  low  water  mark. 
The  only  remedy  for  such  an  injury  is  hy  indictment,  which  was  taken  away 
in  this  case  by  the  Act  of  Parliament.     R,  v.  The  Bristol  Dock  Company    440 

DOG.— Justification  for  shooting.    See  Animals,  1. 

DOWEB.     See  Husband  and  Wife. 

ESCHEAT.— The  stats.  8  Hen.  YI.  c.  16,  and  18  Hen.  YI.  c.  6, 
prohibiting  the  granting  to  farm  of  lands  seised  into  the  King's  hands, 
upon  inquest  before  escheators,  until  such  interest  be  returned  in  the 
Chancery  or  Exchequer,  and  for  a  month  afterwards,  if  the  King's  title  in 
the  same  be  not  found  of  record,  unless  to  the  party  ^eved  who  shall  have 
tendered  his  traverse  to  such  inquest;  and  avoiding  all  grants  made 
contrary  thereto ;  extend  to  the  case  of  an  escheat  upon  the  death  of  the 
tenant  last  seised,  without  heirs,  where  no  immediate  tenure  of  the  Crown 
was  found  by  the  inquest.  And  as  the  Crown  could  not  grant  to  a  stranger 
in  such  a  case,  without  office,  neither  can  the  plainti^  in  ejectment  recover 
upon  the  demise  of  the  Crown. 

And  the  8th  sect,  of  stat.  2  &  3  Ed.  YI.  c.  8  (which  is  in  general  terms  and 
not  confined  to  the  particular  inquisitions  mentioned  in  other  clauses  of  the 
Ad)  extends  to  avoid  anv  such  inquisition  or  office  before  escheators,  not 
finding  of  whom  the  lands  are  holden ;  in  the  same  manner  as  if  the  jury 
had  expressly  found  their  ignorance  of  the  tenure :  and  a  melius  inquirendum 
shall  be  awarded.     Doe  d.  Hayne  v.  Elizabeth  Red  fern  ....     429 

ESTATE  TAIL — Waste. — By  settlement  before  marriage  the  husband's 
estate  was  conveyed  to  trustees  to  the  use  of  the  husband  for  life,  aans  waste; 
remainder  to  trustees  to  preserve  contingent  remainders ;  remainder  to  the 
use  of  the  wife  for  life,  for  her  jointure,  and  in  bar  of  dower;  remaiader  to 
the  first  and  other  sons  of  the  marriage  in  tail  male ;  remainder  to  the  first 
and  other  daughters  in  tail  male  ;  remainder  to  the  heirs  of  the  body  of  the 
husband  and  wife ;  remainder  to  the  right  heirs  of  the  husband :  the  wife 
survived  the  husband,  and  had  no  issue ;  and  after  possibility  of  issue  by  the 
husband  extinct ;  held  that  she  was  tenant  in  tail  after  possibility ;  that  she 
was  imimpeachable  of  waste,  and  was  entitled  to  the  property  of  the  timber 
when  cut  oy  her.     Williams  y.  Williams 357 

ESTOPPEL.     See  Landlord  and  Tenant,  4. 

EVIDENCE— 1 .  Bill  of  exchange — Proof  of  endorsement.  Forster  y . 
Clements  ............     650 


k 
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EVIDENCE — 2.  Of  accomplice. — ^A  person  indicted  for  a  misdemeanour 
or  a  felony,  may  be  legally  convicted  upon  the  uncorroborated  evidence  of 
an  accomplice.     It,  v.  Jones 680 

3.  Of  contents  of  bill  of  costs. — In  an  action  on  an  attorney's  bill, 

the  plaintiff  cannot  give  parol  evidence  of  the  contents  of  the  bill  delivered, 
without  a  notice  to  produce  it :  but  a  copy  made  at  the  same  time  with  the 
bill  delivered,  is  good  evidence,  without  such  notice.    Philipson  v.  Chase 

678 

4.  Of  cancelled  will — ^Pedigree. — ^A  certain  paper  being  found  along 

with  other  papers  relating  to  the  private  concerns  of  the  person  last  seised, 
after  his  death,  in  a  drawer  in  his  house ;  which  paper  purported  to  be  the  will 
of  a  person  answering  the  description  of  his  grandfather,  but  which  was  found 
cancelled,  and  no  evidence  was  given  of  its  having  ever  been  acted  upon,  or 
probate  of  it  taken  out ;  is  yet  evidence  of  its  recognition  by  the  party  last 
seised,  as  the  declaration  of  his  ancestor  concerning  the  state  of  his  family, 
so  as  to  let  in  the  contents  of  it  for  the  purpose  of  shewing  that  that  ancestor 
acknowledged  a  brother  of  the  name  of  Thomas  to  be  older  than  another 
brother  of  the  name  of  William,     Doe  d.  Johnson  v.  The  Earl  of  Pembroke 

260 

5.  Of  election  of  parocliial  treasurer. — To  support  an  allegation 


in  an  indictment  that  *' A.  was  duly  elected  treasurer  of  the  said  parish, 
an  entry  in  the  vestry  book,  stating  that  A.  was  elected  treasurer  at  a  vestry 
duly  held  in  pursuance  of  a  statutory  notice,  is  sufficient  evidence.  B.  v. 
Martin  .............     674 

6.  Of  grant  of  commission  to  officer. — ^The  London  Gazette  is  not 


evidence  of  the  military  appointments  therein  notified ;  but  at  the  trial  of  an 
information  against  an  officer  in  the  army  for  false  musters,  it  is  sufficient  to 
prove  that  he  acted  in  the  character  mentioned  in  the  information,  without 
proving  his  commission  from  the  King.     B,  v.  Gardner        .        .         .     784 

7.  Of  indorsements  on  bond. — ^Indorsements  on  a  bond  acknowledg- 


ing the  receipt  of  interest  or  payment  of  part  of  the  principal,  are  not 
evidence  agamst  the  obligor  to  prove  that  the  bond  was  on  foot,  without 
shewing  that  they  were  on  the  bond  recently  after  their  dates,  and  at  a  time 
when  Sieir  purport  was  contrary  to  the  interest  of  the  obligee.  Bose  v. 
Bryant 720 

b.  Of  lost  licence. — If  a  licence  to  trade  is  lost,  the  next  best 


evidence  is  the  register  of  it  in  the  books  of  the  Secretary  of  State.     Bhind 
V.  Wilkinson 551 

9.  Of  payment  of  money. — To  prove  that  the  defendant,  under 


process  of  foreign  attachment,  has  paid  a  sum  of  money  to  a  creditor  of  the 
plaintiff,  the  record  of  the  cause  m  the  Mayor's  Court,  with  an  entry  of 
satisfaction,  is  conclusive  evidence.     Huxham  v.  Smith         .        .        .651 

10.  Of  perjury. — If  a  count  in  an  indictment  for  perjury  undertake 


to  set  out  continuously  the  substance  and  effect  of  what  the  defendant  swore 
when  examined  as  a  witness ;  it  is  necessary,  in  support  of  this  count,  to 
prove,  that  in  substance  and  effect  he  swore  tiie  whole  of  that  which  is  thus 
set  out  as  his  evidence,  although  the  count  contains  several  distinct  assign- 
ments of  perjurj'.     B,  v.  Leefe 683 

11.  Of  property  in  bank  note. — ^Possession  is  prima  facie  evidenco 


of  property  in  negotiable  instruments.  Therefore,  in  trover  for  a  bank  note, 
it  is  not  a  primd  facie  case  for  the  plaintiff,  to  prove,  that  the  note  belonged 
to  him,  and  that  the  defendant  afterwards  converted  it :  and  the  defendant 
will  not  be  called  upon  to  shew  his  title  to  the  note,  without  evidence  from 
the  other  side  that  he  got  possession  of  it  rnald  fide  or  without  consideration. 
King  v.  Milsom 646 
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EVIDENCE— 12.  Ship's  articles— Notice  to  produce.— In  an  action 
for  seaman's  wases,  the  plaintiff  may  under  2  Geo.  II.  c.  36,  give  evidence  of 
the  contents  of  the  ship's  articles  without  having  served  a  notice  to  produce 
them.    Botoman  y,  Manzelman 716 

13.  Defective  parish  register. — A  parish  register  is  admissible 


.3.  Defective  parish  register. — A  p 
I  notwithstanding  the  loss  of  a  leaf.     Wa 


evidence  notwithstanding  the  loss  of  a  leaf.     TVcLlker  v.  Wingfidd         .     232 
14.  Attested  copy. — The  production  of  a  paper,  importing  to  be  an 


attested  copy,  may  with  other  evidence  have  consiaerable  weight.     Ward  v. 
Gamona 35 

15.  Parol — When  not  admissible. — Printed  conditions  of  sale  of 


timber  growing  in  a  certain  close,  not  stating  anything  of  the  quantity ; 
parol  evidence,  that  the  auctioneer  at  the  time  of  sale  wari'anted  a  certain 
quantity,  is  not  admissible,  as  varying  the  written  contract.  Powell  v. 
kdmunda 316 

16.  Reference  to  documents  by  witness. — A  witness,  for  the 


purpose  of  refreshing  his  memory,  may  refer  to  entries  in  a  book,  which  he 
did  not  write  with  his  own  hand,  but  which  he  regularly  examined,  from 
time  to  time,  soon  after  they  were  written,  and  while  the  facts  stated  in  them 
were  fresh  in  his  recollection.     Burrough  v.  Martin      ....     679 

17.  Examination  of  witness. — When  there  are  several  counsel  on 

the  same  side,  and  a  junior  has  begun  to  examine  a  witness,  the  leader  may 
interpose,  take  the  witness  into  his  own  hands,  and  finish  the  examination. 
13ut  after  one  counsel  has  brought  his  examination  to  a  close,  a  question 
cannot  regularly  be  put  to  the  witness  by  another  counsel  on  the  same  side. 
Doe  Y,  Roe 711 

18.  Presumption  of  grant  from  Crown. — ^The  undisturbed  occupa- 


tion for  nearly  forty  years  of  lands  forming  an  encroachment  on  the  Forest 
of  Dean  raises  a  presumption  of  a  grant  from  the  Crown.  OoodtitU,  lessee  of 
ParkcTy  V.  Baldwin 249 

19.  Treasury  letter. — A  letter  of  instructions  addressed  to  the 

defendant  by  the  Lords  of  the  Treasury  may  be  read  in  evidence,  without 
proving  the  commission  by  which  they  were  appointed.    R,  v.  Jones    .    680 

20.  Solicitor  and  client — Privileged  communication.  —A.  having 

a  demand  upon  B.,  B.  before  A.  commences  any  action,  employs  C.  his 
attorney,  to  make  certain  propositions  to  A.  upon  the  matters  in  difference 
between  them.  C.  cannot  be  examined  as  to  what  B.  said  upon  the  occasion, 
for  this  is  to  be  considered  a  privileged  communication  between  attorney  and 
client.  But  what  C.  said  when  he  made  the  propositions  to  A.  is  good 
evidence  against  B.  without  further  proof  of  C.  being  authorized  by  nim 
than  the  fact  of  C.  being  his  attorney.     Oains/ord  v.  Chammar    .        .     648 

21.  Unstamped  receipt. — A  receipt  for  the  price  of  a  horse  contain- 
ing a  warranty  of  soundness  may  be  read  m  evidence  to  prove  the  warrant}^ 
without  an  agreement  stamp.     Shrine  v.  Elmore 754 

And   see   Criminal    Law,    3 ;    Insurance    (Marine)    13 — 16 ;    and 
Executor,  2. 

EXECTJTION— Fi.  £&.  against  goods  of  bankrupt.— A  warrant 
under  a  fi,  fa,  against  the  goods  of  a  trader  is  directed  to  his  servant 
and  another  person  as  special  bailiffs :  They  in  consequence  take  possession 
of  the  goods  in  his  shop ;  but  the  business  of  the  shop,  though  witliout 
the  trader's  interference,  is  carried  on  apparently  as  usiial :  While  things 
are  so  situated,  the  trader  conimits  an  act  of  bankruptcy.  Held,  that 
the  goods  pass  under  the  commission  to  the  assignees.    Jackson  y,Irvin    658 

EXECUTOB^l.  Pledge  of  assets  to  secure  private  debt.— Pledge  by 
executors  of  bonds  forming  part  of  the  assets  to  secure  advances  made  from 
time  to  time  for  several  years  sustained.    M'Lecd  v.  Drummond  .        .41 
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SZEGXJTOB— 2.  Admission  by. — On  viieA  of  plene  administravit, 'proof 
of  an  admisBion  by  the  executor,  that  the  debt  was  jjust  and  should  be  paid 
as  soon  as  he  could,  is  not  evidence  to  charge  him  with  asseta  Hindsley  y. 
Rmsell 373 

EXPECTANT  HEIB— Sale  of  reversion  —  Inadequacy  of  con- 
sideration.—The  sale  of  a  reversionary  interest  is  in  equity  considered  as 
the  case  of  an  expectant  heir,  and  forms  an  exception  to  the  general  rule, 
that  for  mere  inadequacy  of  value  a  contract  is  not  to  be  set  aside.  Onwland 
V.  De  Faria 9 

FEBBY.     See  Bate,  2,  3. 

FOBEION  JXTDGMENT— Assumption  of  &ct.— An  action  may  be 
maintained  upon  a  foreign  judgment  obtained  by  default,  which  states  that 
the  defendant  appeared  by  attorney,  without  proving  that  the  attorney 
mentioned  had  aumority  to  appear,  or  that  the  defendant  was  living  within 
the  jurisdiction  of  the  foreign  Court.    Molony  v.  Oihbons     ,        ,        .    778 

FBATJB  AND  MISBEPBESENTATION— Value  of  business.— 
The  plaintiff  being  desirous  to  dispose  of  his  interest  in  a  business,  in  which 
he  was  engaged  with  the  defendant,  pending  a  treaty  between  them  for  the 
purchase  by  the  defendant,  the  latter  falsely  and  deceitfully  represented  to 
the  plaintin  that  he  was  about  to  enter  into  partnership  in  the  same  trade 
with  other  persons  whose  names  he  would  not  disclose,  and  that  those  persons 
would  not  consent  to  his  giving  the  plaintiff  more  for  his  interest  than  a 
certain  sum  :  whereas  neimer  A.  and  J^.,  with  whom  he  was  then  about  to 
enter  into  partnership,  nor  any  other  intended  partners  of  his,  had  refused 
to  give  more  than  that  sum,  but  had  then  agreed  with  the  defendant  that  he 
should  make  the  best  terms  ho  could  with  the  plaintiff,  and  would  have 
given  him  a  larger  sum,  and  in  fact  the  defendant  charged  them  with  a 
larger  price  in  accoimt  for  the  purchase  of  the  plaintiffs  interest.  Held 
that  an  action  on  the  case  did  not  lie  for  this  false  and  deceitful  representa- 
tion by  the  bidder  of  the  seller's  probability  of  getting  a  better  price  for 
his  property.     Vernon  v.  Keys 499 

And  see  Voluntary  Conveyance. 

FBAT7DS,  STATUTE  OF.    See  Vendor  and  Purcliaser,  6,  7. 

FBIENDLT  SOOIETY— Inquiry  into  affcdrs  of.— -Society  for  raising 
an  annuity  fund  for  the  members :  the  rate  of  subscription  bemg  too  low, 
though  the  subsisting  fund  was  equal  to  the  annuities  then  payable,  and  no 
adequate  remedy  by  the  articles,  inquiries  were  directed,  to  ascertain  the 
state  of  the  Society,  and  to  provide  a  remedy.    Fearce  v.  Fiper    .        .        1 

GAME — Decoy. — Firing  at  wild  fowl  to  kill  and  make  profit  of  them,  by 
one  who  was  at  the  time  in  a  boat  on  a  public  river  or  open  creek,  where  the 
tide  ebbs  and  flows,  so  near  to  an  ancient  decoy  on  the  shore  (about  200 
yards)  as  to  make  the  birds  there  take  flight ;  the  defendant  having  before 
nred  at  a  greater  distance  from  the  decoy,  which  brought  out  some  of  the 
birds  from  thence ;  though  he  did  not  fire  into  the  decoy  pond ;  is  evidence 
of  a  wiKul  disturbance  of  and  of  damage  to  the  decoy,  for  which  an  action 
on  the  case  is  maintainable  by  the  ownet.  CarringUm  v.  TayUfr,  Keeble  v. 
Hicktringill  {in  notis) 270 

GOODS,  SALE  OF — 1.  Acknowledgment  of  delivery  order. — A  ware- 
houseman who,  on  receiving  an  order  from  the  seller  of  malt  to  hold  it  on 
account  of  the  purchaser,  gives  a  written  acknowledgment  that  he  so  holds 
it,  cannot  set  up  as  a  defence  for  not  delivering  it  to  the  purchaser,  that  by 
the  usage  of  trade  the  property  in  malt  sold  is  not  transferred  till  it  is  re- 
measured,  and  that  before  the  malt  in  question  was  remeasured,  the  seller 
became  bankrupt.    Stonard  v.  Dtinhin 724 
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GOODS,  SALE  OF — 2.  Sale  by  auction.— The  same  paper  containing 
two  different  contracts  for  the  purchase  of  different  lots  by  different  per- 
sons, one  stamp  affixed  on  that  part  of  the  paper  which  contained  the  con- 
tract of  sale  with  the  defendant,  and  to  wnich  the  stamp  officer's  receipt 
for  one  penalty  referred,  is  sufficient  to  legalize  the  evidence  of  such  con- 
tract.    Powell  y.  Edmunds 316 

3. If  on  a  sale  by  auction  the  same  person  is  declared  the 


highest  bidder  for  seyeral  lots,  a  distinct  contract  arises  for  each  lot ;  and 
alSiough  all  the  lots  together  amount  to  a  greater  value  than  202.  no  stamp 
is  required  if  the  lots  were  separately  of  less  value  than  20/.  Emmeraon  v. 
IledU 520 

4.  Belonging  to  third  person. — Although  a  factor  sell  goods  as  a 


principal,  yet  if  before  they  are  all  delivered,  and  before  any  part  of  them  is 
paid  for,  the  purchaser  is  informed  that  they  belonged  to  a  tmrd  person ;  in 
an  action  by  the  latter  for  the  price  of  them,  the  purchaser  cannot  set  off  a 
debt  due  to  him  from  the  factor.    Moore  v.  Clementson  .        .        .    653 

5.  Commiasion. — ^It  is  agreed  between  A.  and  B.  that  A.  for  certain 

commission  shall  ship  a  cargo  of  wheat,  of  a  specific  quality,  at  a  forei^ 
port  for  B.  in  England.  The  wheat  shipped  by  A.  bemg  found  upon  its 
arrival  to  be  of  an  inferior  quality,  B.  brings  an  action  against  A.  for  a 
breach  of  the  agreement,  and  recovers  damages.  Held,  mat  A.  cannot 
afterwards  maintain  an  action  against  B.  for  the  commission,  as  his  claim 
for  this  might  have  been  given  in  evidence  in  the  former  action  to  reduce 
the  damages.    Kist  v.  Atkinson 664 

6.  Wliat  is  delivery. — A.  having  forty  tons  of  oil  secured  in  the 


same  cistern,  sold  ten  tons  to  B.  and  received  the  price,  and  B.  sold  the  same 
to  C.  and  took  his  acceptance  for  the  price  at  four  months,  and  gave  him  a 
written  order  for  delivery  on  A.,  who  wrote  and  signed  his  acceptance  upon 
the  said  order ;  but  no  actual  delivery  was  made  of  the  ten  tons,  which  con- 
tinued mixed  with  the  rest  in  A.'s  cistern :  Held  that  this  was  a  complete 
sale  and  delivery  in  law  oithe  ten  tons  by  B.  to  C.     Whitehouse  v.  Frost  491 

7.  Non-delivery — Quantity. — ^A.  sold  to  B.  all  the  hemp  that 

might  be  shipped  on  board  certain  vessels  at  Eiga,  not  exceeding  300  tons, 
by  C.  the  agent  of  the  concern.  G.  shipped  on  board  of  these  vessels  only 
71  tons  of  hemp  on  account  of  A.,  but  upwards  of  300  tons  on  account  of 
other  persons :  Held,  that  the  contract  must  be  confined  to  such  hemp  as  C. 
should  ship  as  agent  to  A.,  and  that  A.  was  not  answerable  to  B.  for  more 
than  the  71  tons.    Hay  ward  v.  Scougall 662 

8.  Non-delivery. — If  there  be  a  contract  for  the  sale  of  goods  by  a 


particular  ship  on  arrival,  this  means  on  the  arrival  of  the  goods  which  the 
ship  is  expected  to  bring,  and  if  the  ship  arrives  empty,  without  any  default 
on  the  part  of  the  vendor,  he  is  not  liable  to  the  purchaser  for  the  non- 
delivery of  the  goods.     Boyd  v.  Siffkin 721 

9.  Property  in  goods. — Goods  sold  remain  at  the  risk  of  the  seller 

while  anything  is  to  be  done  to  them  by  him  to  ascertain  the  amount  of  the 
price.    Zagury  v.  Fumell 704 

10.  Interest    on  irnpaid   purchase-money.  —  Wliether   interest 

would  be  allowed  in  an  action  for  not  giving  a  bill  of  exchange  in  payment 
of  goods  sold,  from  the  time  when  the  bill,  if  given,  would  have  become 
due  ?    Becker  v.  Jones 756 

11.  Recovery  of  price. — If  a  merchant  abroad  orders  goods  of  a 


shopkeeper  residing  within  the  city  of  London,  to  be  put  on  board  a  ship 
lying  beyond  the  limits  of  the  city,  and  the  shopkeeper  sends  them  from  his 
shop  to  be  shipped  in  pursuance  of  the  order,  the  price  of  the  goods  may  be 
sued  for  in  the  Mayor's  Court  as  a  debt  arising  within  the  city.  Huxham  v. 
Smith 651 
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GOODS,  SALE  OF — 12.  Statute  of  PraudB,  a.  17.— A  memorandum 
of  the  sale  of  goods  under  the  17th  section  of  the  Statute  of  Frauds,  cannot 
be  signed  by  one  of  the  contracting  parties  as  the  authorised  agent  of  the 
other :  the  agent  must  be  a  third  person.     Wright  y.  Dannak       .        .    693 

13:  Undisclosed  principal — ^Variation  of  contract. — If  goods 

are  sold  by  a  broker  witiiout  disclosing  his  principal,  the  purchaser  is 
justified  in  paying  him  in  a  different  manner  from  that  stipulated  for  by  the 
terms  of  the  contract.    Blackburn  y.  Scholes 728 

14.  Vendor's  right  to  annul  contract. — If  goods  in  the  city  of 


London  are  sold  by  a  broker,  to  be  paid  by  a  biU  of  exchange,  the  vendor 
has  a  right,  within  a  reasonable  time,  if  he  is  not  satisfied  with  the  sufficiencjy 
of  the  purcha,ser,  to  annul  the  contract.  But  the  vendor  must  intimate  his 
dissent  as  soon  as  he  has  had  an  opportunity  to  enquire  into  the  solvency  of 
the  purchaser.  Five  days  considered  too  long  a  period  for  this  purpose. 
Hodgson  v.  Daviea 789 

15.  Vendor's  lien. — When  the  purchaser  of  goods  has  lodged  an 


order  to  deliver  them  with  the  wharfinger  in  whose  warehouse  they  he,  and 
the  latter  has  transferred  them  into  his  books  into  the  name  of  the  purchaser, 
the  vendor's  right  of  Hen  is  gone ;  and  the  wharfinger  is  bound  to  nold  them 
as  the  agent  of  the  purchaser.    Harman  v.  Anderson    ....     706 

16.  Warranty  on  sale  of  horses.    See  Animals,  2,  3,  4. 

And  see  Bankruptcy,  o,  and  Guaranty. 

GOODWILL. — The  involuntary  alienation  of  a  trade  with  the  good- will 
does  not  prevent  the  vendor's  settmg  up  again  a  similar  trade,  but  he  must 
not  represent  it  as  a  continuation  of  the  old  trade.     CruUwell  v.  Lye      .    98 

GROWING  CROP.    Sec  Vendor  and  Purchaser,  7. 

GTJABANTY — Continuing  guaranty. — A  guaranty  by  the  defendant 
to  the  plaintiff  "  for  any  ^oods  he  hath  or  may  supply  W.  P.  with  to  the 
amount  of  100^."  is  a  continuing  or  standing  guaranty  to  that  extent  for 
goods  which  may  at  any  time  have  been  supplied  to  W.  P.  until  the  credit 
was  recalled,  although  goods  to  more  than  100^.  had  been  before  supplied 
and  paid  for.    Mason  v.  Pritchard 369 

HIGHWAY— 1.  Liability  for  obstruction  —  Contributory  negli- 
gence.— ^A.  placed  lime  rubbish  in  a  highway,  the  dust  blown  from  it 
frightened  the  horse  of  B.,  and  nearly  carried  him  into  contact  with  a 
passing  waggon,  in  avoiding  which  he  unskilfully  drove  over  other  rubbish 
placed  in  the  road  by  C,  and  was  overthrown  and  hurt :  Held  that  B.  could 
not  recover  against  A.    Flower  v.  Adam 591 

2.  Sepedr  of  bridge. — The  inhabitants  of  a  coimty  are  bound  to 


repair  every  public  bridge  within  it,  unless,  when  indicted  for  the  non-repair 
of  it  they  can  shew  by  their  plea  that  some  other  person,  or  body  politic  or 
corporate,  is  liable ;  and  every  bridge  in  a  highway  is,  by  the  Statute  of 
Bridges,  22  Hen.  YIII.  c.  o,  taken  to  be  a  public  bridge  for  this  purpose. 
B,  V.  Tlie  Inhabitants  of  the  County  of  Bucks 347 

HUSBAND  AND  WurE— Dower— Mines.— Dower  is  due  of  mines 
wrought  during  the  coverture,  whether  by  the  husband  or  by  lessees  for 
years,  whether  paying  pecuniary  rents,  or  rents  in  kind,  and  whether  the 
mines  are  under  the  husband's  own  land,  or  have  been  absolutely  granted 
to  him  to  take  the  whole  stratum  in  the  land  of  others.     Stoughton  v.  Leigh, 

And  see  Settlement  (Marriage).  ^^^ 

INDICTMSNT— Form  of.    See  Criminal  Law,  1. 
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INJTTNCTION — 1.  Laches. — Injunction  against  draining,  preparatory 
to  opening  a  ooal-mine,  with  prejudice  to  a  canal,  before  eslablianine  the 
right  at  law,  refused  upon  lames  for  two  years,  permitting  expenditure. 
Birmingham  Canal  Company  y.  Lloyd 245 


2.  Breach  of.    See  Contempt  of  Court. 


INSXJBANCE  (LIFE)— Stipulation  as  to  payment  of  premium. — 
Where  one  entered  into  a  policy  of  assurance  with  a  Life  Insurance  Society 
for  a  certain  annuity  to  his  widow  after  his  death,  in  consideration  of  a 
quarterly  premium  to  be  pud  to  the  Society  during  his  life ;  and  the  Society 
ooyenanted  with  him  and  his  executors  that  if  he  should  pay  the  quarterly 
premiums,  on  the  quarter  days,  during  his  life,  and  if  he  should  also  pay 
his  proportion  of  contributions  which  the  members  of  the  Society  should 
during  his  life  be  called  on  to  make ;  then,  on  due  proof  of  his  death,  the 
Society  engaged  to  pay  the  annuity  to  his  widow :  and  by  the  rules  of  the 
Society,  if  any  member  neglected  to  pay  up  the  quarterly  premiums  for 
fifteen  days  after  they  were  due,  the  policy  was  declared  to  be  void,  unless 
the  member  (continuing  in  as  good  health  as  when  the  policy  expired)  paid 
up  the  arrears  within  six  months,  and  6s.  per  month  extra:  held  tnat  a 
member  insuring,  having  died,  leaving  a  quarterly  payment  over  due  at  the 
time  of  his  deatn,  the  policy  expired ;  and  that  a  tender  of  the  sum  by  the 
member's  executor,  though  made  within  fifteen  days  after  it  became  due, 
did  not  satisfy  the  requisition  of  the  policy  and  the  rules  of  the  Society. 
Want  v.  Blunt 340 

INSX7BAKCE  (MARTNE)— 1.  Abandonment  of  voyage.— A  ship 
was  insured  from  London  to  any  port  or  ports  in  the  river  Plate  until  her 
arrival  at  her  last  port  of  discharge  in  that  river ;  and  the  master  intending 
to  discharge  her  cargo  at  Buenos  Ayres,  passed  Maldonado ;  but  hearing 
that  Buenos  Ayres  was  then  in  the  hands  of  the  enem^,  he  went  to  Monte 
Video  with  intent  to  make  a  complete  discharge  there  if  the  market  were 
favourable;  but  after  discharging  a  part,  and  not  finding  the  market 
there  so  favourable  as  he  expected,  he  had  not  abandoned  his  original 
intention  of  going  to  Buenos  Ayres,  if  it  should  afterwards  be  practicable ; 
but  while  he  was  still  discharging  part  of  his  carj^  at  Monte  video  a  loss 
happened  by  peril  of  the  sea :  Held  that  Monte  Video  must  be  taken  to  bo 
the  ship's  last  port  of  discharge,  and  that  on  her  arrival  there  the  policy  was 
discharged.    Browne  y.  Vigne 37C» 

2.  Abandonment — Payment  of  ransom  by  master. — ^A  vessel, 


being  taken  by  the  enemy,  was  liberated  on  payment  by  the  master  of  a 
sum  of  money,  and  on  condition  of  his  bringing  home  in  her  to  England, 
English  prisoners,  to  be  exchanged  for  an  equal  number  of  French.  Upon 
the  news  of  the  capture,  but  after  the  time  of  the  ship's  liberation,  the 
owners  abandoned  tne  ship  to  the  insurers.  Upon  her  arrival  at  Ports- 
mouth, the  captain  refused  to  deliver  her,  unless  on  repayment  of  the  ransom, 
whidi  the  owner  refused :  Held,  that  the  owner  being  entitled  to  retake  his 
ship,  which  was  safe  at  Portsmouth,  the  loss  of  the  voyaee  did  not  enable 
him  to  recover  upon  a  policy  on  the  ship  ^  as  for  a  totu  loss,  nor  could  he 
recover,  as  for  an  average  loss,  the  sum  which  had  been  paid  by  the  master 
for  the  ship's  ransom,  and  which,  being  an  illegal  payment,  the  plaintiff 
was  not  bound  to  repay  to  the  master,    raraona  v.  Scott       .        .        .610 

3.  Basis  on  which  loss  is  estimated. — The  rule  for  estimatinir 


any  loss  of  goods  insured  by  an  open  policy  is  to  take  the  invoice  price  at 
the  loading  port,  together  with  the  premium  of  insurance  and  commission, 
as  ^'^  basis  of  the  calculation  of  the  value  of  the  goods ;  and  the  rule  for 
estimating  a  partial  loss  in  the  like  case  is,  by  taking  the  proportional 
difference  between  the  selling  price  of  the  sound,  and  that  of  the  damaged 
part  of  the  goods  at  the  port  of  delivery,  and  applying  that  proportion  with 
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reference  to  Buch  estiinated  value  at  the  loading  port,  to  the  damaged  portion 
of  the  goods.     Usher  v.  Noble oOd 

INSITBANCE  (lOLBINE) —4.  Breach  of  embargo.— An  American 
ship,  warranted  free  from  American  condemnation,  haying,  for  the  purpose 
of  eluding  her  national  embargo,  slipped  away  in  the  ni^ht,  was  by  force 
of  ike  ice,  wind,  and  tide  driven  on  shore,  where  she  sustamed  only  partial 
damage,  but  was  seized  the  next  day,  and  afterwards,  with  great  difficulty 
and  expense,  got  off  and  finally  condemned  by  the  American  Government 
for  breach  of  the  embargo :  Held  that  as  there  was  ultimately  a  total  loss  by 
a  peril  excepted  out  of  me  policy,  the  assured  could  neither  recover  for  a  total 
loss,  nor  for  any  previous  partial  loss  arising  from  the  stranding,  which  in 
the  event  became  wholly  immaterial  to  the  assured.    Livie  y.  Janson  .    513 

5.  Broker's   lien   for  unpaid   premium.—  A.,   a  merchant,  at 

different  times,  employs  C,  an  msurance  broker,  to  effect  poHcies  of 
insurance  for  him :  C,  without  A.*s  concurrence,  employs  B.,  another 
insurance  broker,  to  effect  these  policies,  informing  him  that  they  were  for 
a  correspondent  in  the  country :  3,  gets  the  policies  effected  in  A.'s  name, 
and  dehvers  them  all,  except  one,  to  G. ;  C.  becomes  bankrupt,  without 
having  paid  B.  any  part  of  the  premiums,  and  A.  being  indebted  to  hia 
estate  l>eyond  the  amount :  Held,  that  B.  had  not  a  lien  on  the  policy  he 
detained  for  the  general  balance  due  to  him  from  C.    Snook  y.  Davidson  696 

6.  *'  Capture  in  port.^' — A  warranty  in  a  policy  of  insurance  against 

**  capture  in  port"  does  not  protect  the  underwriters  from  a  loss  happeninj^ 
by  capture  in  a  place  which  is  not  within  the  limits  of  any  port,  although  it 
may  be  within  the  headlands  at  the  mouth  of  a  river.    Baring  y.  Vaux     791 

7.  Commencement  of  risk. — If  a  policy  be  effected  on  goods  on  a 

voyage  defined  from  A.  to  B.,  the  risk  to  commence  at  and  from  l^e  loading 
thereof  on  board,  not  saying  where,  it  must  be  intended  a  loading  at  the 
place  from  which  the  voyage  commenced.  And  if  the  proof  be,  that  the 
goods  were  loaded  in  an  earlier  part  of  the  ship^s  course,  and  before  her 
arrival  at  the  place  where  the  voyage  insured  commences,  the  plaintiff 
cannot  recover.     Spitta  v.  Woodman 628 

8.  Policy  at  and  from  the  island  of  St.  Michaers.    The  ship 

arrived  there  in  a  very  disabled  state,  and  after  lying  at  anchor  about  twenty- 
four  hours  in  great  danger  from  a  storm,  was  blown  out  to  sea  and  wrecked : 
Held  that  the  policy  on  the  homeward  voyage  never  attached.  ParmeUr  v. 
Cousins 702 

9.  Policy  **  at  and  from  Sheemess  in  ballast  to  Charente,  and 

back  to  a  port  in  the  British  Channel  and  London ;  from  the  date  thereof, 
till  the  ship  should  be  arrived  at  Charente  and  back  at  a  port  in  the  Channel 
and  London ;  on  freight  valued  at  the  sum  insured,  to  be  deemed  interest  in 
the  outward  voyage,  although  in  ballast."  On  the  arrival  of  the  ^p  at 
Charente  she  was  put  under  an  embargo,  and  after  being  so  kept  for  six 
months,  she  was  seized  and  condemned  d^  the  French  Government :  Held, 
that  the  freight  was  protected  by  the  pohcy  while  the  ship  lay  at  Charente 
before  any  goods  were  put  on  board,  and  that  the  underwriters  were  liable 
for  a  loss  so  happening.    Mackenzie  v.  Skedden 759 

10.  Policy  at  and  from  Riga  to  the  United  Kingdom,  on  ship 

and  freight,  declared  to  be  in  continuation  of  two  other  policies,  which  were 
on  ship  and  freight  on  a  voyage  from  the  United  Kingdom  to  the  ship's  port 
of  diBcnarge  in  the  Baltic,  during  her  stay  there,  and  from  thence  back  to 
her  port  of  discharge  in  the  Unitea  Kingdom.  The  ship  was  seized  and  con- 
demned at  Biga  before  she  had  discharged  her  outward  cargo :  Held  that  the 
first  policy  could  not  be  applied  to  the  outward  freight.    Bell  v.  Bell    .     769 

11.  Concealment. — The  assured  on  a  policy  at  and  from  Biga, 

are  in  possession  of  a  letter  from  their  correspondent  there,  stating  that  an 


r 
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order  for  sending  the  papers  of  all  sliips  arriving  at  that  port  to  Petersburgh, 
had  produced  a  great  sensation,  intimating  that  the  papers  of  the  ship 
insured  had  been  sent  to  Petersburgh  accordingly,  and  expressing  consider- 
able apprehensions  for  her  safety.  This  letter  is  not  communicated  to  the 
underwriters ;  but  the  broker  informs  them  of  the  fact  of  the  ship's  papers 
being  sent  to  Petersburgh :  Held  that  the  policy  was  not  vitiated  on  the 
ground  of  concealment  by  the  non-communication  of  the  letter.    Bell  y.  Bdl 

769 

INSURANCE  (ICABINE)— 12.  Deviation.— The  master  of  a  mer- 
chantman while  taking  in  his  loading  at  a  foreign  port,  is  ordered  b^  the 
captain  of  a  King's  ship  to  go  out  to  sea  to  examine  a  strange  sail  msco- 
vered  in  the  offing,  bearing  hostile  colours :  without  remonstrating,  and 
without  any  force  or  threats  being  employed  to  influence  his  determination, 
he  obeys ;  and  finding  the  strange  sail  to  be  a  neutral,  he  returns  to  port : 
Held,  that  this  was  an  tinexcused  deviation,  which  vacated  a  policy  on 
goods  on  board  the  merchantman.    Phelps  v.  Auldjo     ....     725 

13.  Evidence  of  capture. — The  sentence  of  condemnation  of    a 

foreio^  Court  of  Admiralty  cannot  be  received  in  evidence,  without  previous 
proof  of  the  ship  having  been  captured.  A  licence  is  primd  facie  evidence, 
that  when  a  ship  left  her  port  of  outfit,  she  sailed  upon  the  voyage  insiured. 
Marshall  v.  Parker 665 

14.  Evidence  of  losa. — In  an  action  on  a  policy  from  an  English  to 

a  foreign  port,  to  found  a  presumption  that  the  shi^  was  lost  on  the  voyage, 
it  is  enough  to  prove  that  she  was  not  heard  of  in  this  country  after  sne 
sailed,  without  calling  witnesses  from  her  port  of  destination,  to  shew  that 
she  never  arrived  there.     Twemlaw  v.  Oswin 670 

15.  If  a  declaration  on  a  policy  of  insurance  lay  the  loss  by  the 

the  perils  of  the  seas,  the  plaintiff  may  recover,  upon  proof  that  the  ship  was 
wrecked,  although  this  may  have  been  occasioned  by  the  barratry  of  the 
master  or  mariners.    Heynian  v.  Parish 688 

16.  Identity  of  voyage  insured.  —  In  an  action  on  a  policy  of 

insurance,  where  a  loss  by  the  perils  of  the  sea  is  to  be  inferred  from  the  ship 
not  being  heard  of  after  her  sailing,  the  plaintiff  must  prove  that  when  she 
left  the  port  of  outfit  she  was  bound  upon  the  voyage  insured.  For  this 
purpose  the  convoy  bond,  mentioning  the  port  of  destination  in  the  common 
form,  is  pri'md/act^  evidence.     VoheiiY,  Hinckley  ....     660 

17.  Insurable  interest. — ^An  equitable  interest  is  insurable:  both 

trustee  and  cestui  que  trust  have  an  insurable  interest.  Ex  parte  Houghton, 
Ex  parte  Grihhle 73 

18.  A  prize  taken  by  the  navy  and  army  conjointly  is  insurable 

on  account  of  the  interest  of  the  captors,  under  the  stat.  45  Greo.  III.  c.  72, 
8.  3,  which  grants  prize  so  taken  to  the  conjoint  captors  after  condemnation, 
subject  only  to  the  apportionment  of  the  Crown  as  to  the  respective  shares. 
Stirling  v.  Vaughan 276 

19.  An  American,  who  is  owner  of  a  ship  only  as  trustee,  and 

would  not  thereby  be  entitled  to  the  privileges  of  the  American  flag  under 
the  laws  of  his  own  country,  has  a  sufficient  interest  to  maintain  an  action 
on  a  policy.    Rhind  v.  Wilkinson 551 

20.  Insurance  of  prohibited  articles. — ^Where  a  party  insured  to  a 

certain  amount,  in  one  policy,  goods  to  be  thereafter  specified ;  and  in  the 
specification  afterwards  made  by  him  were  included  some  goods  the  exporta- 
tion of  which  was  prohibited;  the  policy  was  held  to  be  avoided  in  toto. 
Parkin  v.  Dick 258 

21.  Insurance  on  alien  goods. — An  insurance  having  been  made 

on  goods,  at  and  from  a  port  in  Russia  to  London,  by  an  agent  residing  here 
for  a  Hussian  subject  aoroad,  which  insurance  was  in  fact  made  after  the 

E.B. — ^VOL.  XI.  3  H 
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commencement  of  hostilities  by  Eusgia  against  this  country,  but  before  the 
knowledge  of  it  here,  and  after  the  ship  had  sailed,  and  been  seized  and 
confiscated:  Held  that  the  policy  was  void  in  its  inception;  but  that  the 
agent  of  the  assured  was  entitled  to  a  return  of  the  premium  paid  under 
ignorance  of  the  fact  of  such  hostUities.     Oom  y.  Bruce         .         .         .     367 

INSURANCE  (3£AItINE)--22.  Limits  of  protection.— Under  a 
policy  at  and  from  an  island,  a  ship  is  protected  in  moving  from  port  to  port 
in  the  same  island.     Cruikshank  y.  JaHSon 584 

23.  A  policy  at  and  from  a  place,  the  name  of  which  equally 


designates  a  particular  town,  and  a  port  comprehending  an  extensive  district 
of  coast,  does  not  protect  a  cargo  laden  anywhere  within  the  limits  of  the 
port,  but  refers  to  the  town  itself.     Constable  y.  Noble  .         .         .         .617 

24.  If  a  policy  describe  a  voyage  at  and  from  a  place  which  is 


the  head  of  a  port,  it  will  not  cover  a  voyage  at  and  from  a  distinct  place 
which  is  a  member  of  the  same  port.     Payne  v.  Ihitchinsmi  .         .         .     620 

25.  liegality  of  voyag^e — Embarg^o. — ^Where  a  ship  was    char- 


tered to  take  a  cargo  of  lead  from  London  to  St.  Petersburgh,  and  there 
immediately  receive  a  return  cargo  from  the  freighters'  agent,  and  bring  it 
to  London ;  with  a  proviso,  that  if  political  circumstances  should  prevent  a 
return  cargo  from  oeing  loaded,  the  master,  after  waiting  at  St.  P.  forty 
running  days  without  the  outward  cargo  being  unloaded,  and  consequently 
without  the  return  cargo  being  loaded,  shouM  be  at  liberty  to  return  to 
London  or  any  port  in  England :  and  the  ship  not  having  been  permitted  to 
unload  at  St.  P.  by  the  Eussian  Government,  the  master,  after  waiting  there 
the  forty  running  days,  loaded  a  return  cargo  for  his  own  benefit  upon  the 
outward  cargo,  both  of  which  he  brought  home,  and  earned  new  freight  on 
the  homeward  cargo :  Held  that  the  freighters  were  entitled  to  recover  the 
whole  of  such  dead  freight  from  the  underwriters  upon  a  policy  of  insurance, 
whereby  they  agreed  to  pay  a  loss  in  case  the  master  should  not  be  allowed 
by  the  Itussian  Government  to  unload  the  outward  cargo  at  St.  P. ;  and  that 
the  underwriters  were  not  entitled  to  deduct  such  return  freight  earned  by 
the  master  on  his  own  account.    Puller  v.  Halliday      ....     464 

26.  Lying  in  wait. — Liberty  given  in  a  jjolicy  on  a  fishing  voya^. 


to  chase,  capture,  and  man  prizes,  does  not  authorize  the  ship  to  lie  by  nme 
days  off  a  port,  waiting  for  an  enemy's  ship  to  come  out,  when  she  should 
have  completed  her  cargo.  Although  she  lay  in  wait  during  that  time  within 
the  limits  of  her  fishing  ground.    Hibbert  v.  IlaUiday  ....     633 

27.  Partial  loss — Payment  on  account. — Goods  insured  upon  a 

valued  policy  having  been  seized,  confiscated,  and  sold,  by  order  of  the 
enemy's  Government,  on  their  own  account,  but  the  necessary  documents  to 
verify  the  loss  not  having  arrived  here ;  the  underwriters,  on  application  to 
pay  their  subscriptions  agreed  to  adjust  and  pay  immediately  50^.  per  cent, 
on  account,  but  no  abandonment  was  made  by  the  assured;  and  in  the  mean- 
time the  foreign  consignees  of  the  goods,  in  consequence  of  remonstrances  to 
the  enemy's  Government,  obtained  a  restoration  of  half  the  proceeds  of  the 
goods  which  had  been  so  seized  and  sold,  which  half  amounted  to  more  than 
the  whole  sum  at  which  they  were  valued  in  the  policy :  yet  held  that  the 
underwriters  were  not  entitled  to  recover  back  the  50/.  per  cent,  they  had 
paid  on  account;  the  assured  having  in  fact  sustained  a  loss  of  half  his 
goods,  for  which  he  was  no  more  than  indemnified  by  the  50/.  per  cent,  he 
had  received.     Tunno  v.  Edwards 458 

28.  Representation. — ^A  representation  made  to  any  underwriter 


except  the  first  on  the  policy,  is  not  to  be  considered  as  made  to  subsequent 
underwriters.     BtU  v.  Caratairs 793 

29.  Of  ownership  by  agent. — If  an  agent,  employed  to  effect 


an  insurance  on  goods,  represents  himself  as  the  owner  of  the  goods  to 
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another  person  whom  he  employs  to  effect  the  polic}%  the  latter  has  not  a 
general  lien  on  the  policy  for  the  balance  due  to  him  from  the  agent. 
lAinyon  v.  Blanchard    ,         , 80S 

INSURANCE  (MABINE)— 30.  Betention  of  policy  by  broker.— If 
a  broker  keeps  a  policy  he  has  effected  in  his  hands,  ne  must  use  reasonable 
diligence  to  obtain  a  settlement  of  any  claim  under  it.     Bousfield  y.  CrestreU 

794 

31.  Betum  of  premium. — The  broker  effecting  a  policy,  being  the 

common  agent  of  the  assured  and  of  the  underwriter,  while  the  premium 
remains  in  his  hands  for  the  one  party,  and  the  policy  for  the  other ;  and 
having  received  notice  of  events  which  entitled  the  assured  to  a  return  of 
premium  before  action  brought  by  the  underwriter  to  recover  the  full 
premium ;  is  authorized  to  deduct  such  return,  and  only  to  pay  over  the 
difference  to  the  underwriter.     Shee  v.  Clarkaon 473 

32.  Variation  of  risk. — An  insurance  on  goods  shipped  on  a  certain 

voyage  is  not  avoided  by  the  ship,  while  lying  in  a  roadstead  at  anchor  under 
orders  of  the  convoy  and  after  a  signal  to  prepare  for  sailing,  and  about  the 
time  when  the  signal  for  weighing  was  made,  taking  in  other  goods  on 
board ;  by  which  it  was  found  that  no  delay  was  occasioned,  and  that  the 
ship  got  under  way  as  soon  as  she  could  otherwise  have  done.  Laroche  v. 
Oswin 337 

33.  Warranty. — A  ship  being  insured  at  and  from  Surinam,  and  all 

or  any  of  the  West  India  islands  to  London,  a  warranty  to  sail  on  or  before 
the  1st  of  August  is  satisfied  by  the  ship  sailing  from  Surinam,  her  last  port 
of  loading,  before  the  1st  of  August,  and  going  into  Tortola  on  the  4th  to 
Hoek  convoy,  though  she  did  not  sail  from  Tortola,  which  is  one  of  the  West 
India  islands,  direct  for  London  till  afterwards.     Wright  v.  Shiffntr     .     263 

INTEREST.     See  QoodM,  Sale  of,  10. 

JAMAICA,  ULW  OF.     See  Limitations  (Statute  of),  2. 

JX7BT — Substitute  answering  to  name  of  juror  summoned. — ^The 
son  of  a  juryman  summoned  and  returned,  having  answered  to  his  father's 
name  when  called  on  the  panel,  and  served  as  one  of  the  jury  on  the  trial  of 
a  cause  is  not  of  itself  a  sufficient  ground  for  setting  aside  the  verdict,  as  for 
a  mistrial    Hiil  v.  Vatea 371 

LANDLORD  AN'D  TENANT— 1.  Breach  of  covenant.— Belief 
against  forfeiture  of  a  lease  for  breach  of  covenant  not  extended  beyond  the 
case  of  payment  of  money,  as  in  the  instance  of  rent,  to  the  other  covenants; 
as  to  repair.  No  relief  against  forfeiture  by  breach  of  covenant  not  to 
assign  without  license.     Hill  v.  Barclay 147 

2.  Landlord's  covenant  to  repair — Power. — Under  a  power  to 

lease  for  twenty-one  years  reserving  the  best  rent,  so  as  the  lease  should 
contain  such  conditions,  covenants,  and  restrictions,  as  were  generally  in- 
serted according  to  the  iLsage  of  the  counties  where  the  premises  were: 
held  that  a  lease  was  good ;  though  the  lessor  thereby  took  the  repairs  of 
the  mansion-hous3  (excepting  the  glass  windows)  on  himself,  and  cove- 
nanted that  if  he  did  not  repair  it  within  three  months  after  notice,  the 
tenant  might,  and  deduct  the  charges  out  of  the  rent  reserved  to  the  lessor ; 
and  though  the  lessor  covenanted,  in  consideration  of  a  large  sum  to  be  laid 
out  by  the  lessee  in  the  repair  of  the  premises  in  the  first  instance,  to  renew 
during  his  (the  lessor's)  life  at  the  request  of  the  lessee,  his  executors,  &c. 
on  the  same  terms :  because  this  covenant  only  bound  the  lessor  himself, 
and  if  the  best  rent  were  not  reserved  upon  such  renewal,  the  lease  would 
be  void  against  the  remainder-man.    Doe  d.  Bromley  v.  Bettiaon  .         .     385 

3  n  2 
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liANDLOBD  AND  TENANT— 3.  Deduction  of  property  tax.— In 
an  action  for  use  and  occupation,  the  property  tax  will  not  be  deducted  at 
Nisi  Prius  from  the  rent  due.    Focock  v.  Eustiice         .        .        .        .691 

4.  Estoppel. — An  assignee  of  lease  by  indenture  is  estopped  by  the 

deed  which  estops  his  assignor.     Taylor  v.  Needham     ....    572 

5.  Specific  performance  of  lease. — ^Though  a  parol  waiver  of  a 

written  contract,  amounting  to  a  complete  abaDdonment,  and  clearly  proved, 
would  bar  a  specific  performance,  or  even  parol  variations,  so  acted  upon, 
that  the  original  agreement  could  no  longer  be  enforced  without  injury  to 
one  party ;  variations,  verbally  agreed  upon,  are  not  sufficient  to  prevent  the 
execution  of  a  written  agreement :  the  situation  of  the  parties  in  all  other 
respects  remaining  the  same.    Price  v.  Dyer 102 

6.  Specific   performance — Possession. — Possession  taken  by  an 

intending  lessee  without  the  consent  of  the  owner  mav  be  treated  as  an  act 
of  part  performance  of  a  parol  agreement  for  a  lease,  if  subsequently 
acquiesced  in  by  the  owner.     Oregory  v.  Mighell 207 

7.  Notice  to  quit — Irregular  possession  by  tenant. — If  a  man 

gets  into  possession  of  a  house  to  be  let,  without  the  privity  of  the  landlord, 
and  they  afterwards  enter  into  a  negotiation  for  a  lease,  but  differ  upon 
the  terms :  the  landlord  may  maintam  ejectment  to  recover  possession  of 
the  premises,  without  giving  any  notice  to  quit.     Doe  d.  Knight  v.  Quigley 

780 

8.  Notice  to  qtiit. — ^Where  house  and  land  are  let  together  to  be 

entered  unon  at  different  times,  and  it  do  not  appear  from  the  terms  of  the 
demise  from  what  time  the  whole  is  to  be  taken  as  let  together,  it  is  a  ques- 
tion of  fact  for  the  jury,  which  is  the  principal  and  which  the  accessorial 
subject  of  demise,  in  order  for  the  Judge  to  decide  whether  the  notice  to  quit 
the  whole  were  given  in  time.    Doe  d.  Heapy  v.  Howard       .        .        .    255 

9.  A  notice  to  quit  given  by  a  person  acting  as  steward  of  a 

corporation,  is  sufficient,  without  evidence  that  he  had  an  authority  under 
seal  from  the  corporation  for  this  purpose.  Eoe  d.  Dean  of  Rocheeter  v. 
Pierce 673 

10.  Contingency. — If   tenant   from   year   to  year  give  his 

landlord  notice  that  he  will  quit  upon  a  contingency,  and  does  not  quit 
when  the  contingency  happens,  he  is  not  liable  to  an  action  on  11  Geo.  II. 

c.  19,  for  double  rent.     Farrance  v.  ElkingUm 807 

11.  Tenant    holding    over. — ^Debt    for   double    value    on 

4  Geo.  II.  c.  28,  does  not  lie  against  a  weekly  tenant.    Lloyd  v.  Boehee    764 

12.  Waiver.  —  Where    rent   is  usually  paid  at  a  banker's, 

if  the  banker,  without  any  special  authority,  receives  rent  accruing  after 
the  expiration  of  a  notice  to  quit,  the  notice  to  quit  is  not  thereby  waived. , 
Doe  d.  Aah  v.  Calvert 745 

— —  13.  Parol  license  to  quit. — A  tenancy  from  year  to  year  created 
by  parol,  is  not  determined  by  a  parol  license  from  the  landlord  to  the 
tenant  to  quit  in  the  middle  of  a  quarter,  and  the  tenant's  quitting  the 
premises  accordingly.     Mollett  v.  Brayne 676 

«. —  14.  Option  to  determine  lease. — A  proviso  in  a  lease  for  twenty- 
one  years,  that  if  either  of  the  parties  shall  be  desirous  to  determine  it  in 
seven  or  fourteen  years,  it  shall  be  lawful  for  either  of  them,  his  executors 
or  administrators,  so  to  do,  upon  twelve  months'  notice  to  the  other  of  them, 
his  heirs,  executors,  or  administrators,  extends,  by  reasonable  intendment, 
to  the  devisee  of  the  lessor  who  was  entitled  to  the  rent  and  reversion.    Boe 

d.  Bam/ord  v.  Hayley 455 


15.  Tenant  for  years. — ^Tenant  for  years  cannot  maintain  trespass 

de  bonis  aeporiatia  for  timber  cut  down  on  the  demised  premises.     Eixine  v. 
JSvjina 777 
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LIEN.  See  Inaurance  (Marine),  29;  Goods  (Sale  of),  15 ;  and  Part- 
nership, 4. 

LIGHTHOUSE,  rating  of.     See  Bate,  4. 

LIKCITATIONS  (STATUTE  OF) -I.  Disability  of  one  co-parcener. 

— If  an  estate  descend  to  parce^iers,  ono  of  whom  is  under  a  disability,  which 
continues  more  than  twenty  \eai*8,  and  the  other  does  not  enter  within 
twenty  years,  the  disability  oi  the  one  does  not  preserve  the  title  of  the  other 
after  the  twenty  years  elapsed.    Jioe  d.  Langdon  v.  RowUton         .        .    640 

2.  Local  (Jamaica). — Effect  of  the  Statute  of  Limitations,  or  pos- 
sessory law  of  Jamaica  (beyond  the  Statutes  of  Limitations  in  this  country) ; 
barring  not  merely  the  legal  remedy,  but  any  suit,  claim,  or  demand :  con- 
verting seven  years*  possession  into  a  positive,  absolute  title. 

No  exception  in  favour  of  absentees ;  not  being  within  the  exception  ex- 
pressed ;  as  there  was  no  such  exception  out  of  the  Statutes  of  Limitation  in 
this  country,  until  expressly  given  by  stat.  4  Ann,  c.  16,  s.  19.  Beck  ford  v. 
Wade 20 

3.  Adverse    possession  of  waste  land. — Twenty  years*  adverse 

possession  of  a  waste  inclosed,  is  a  bar  to  the  entry  of  a  commoner.  Jfawke 
V.  Bacon 545 

LOJfDON  GAZETTE,  is  not  evidence  of  a  military  appointment.  See 
Evidence,  6. 

MABKET— Toll. — The  seller  of  com  by  sample  in  a  market,  is  benefited 
by  the  market,  as  well  as  the  seller  of  com  which  is  pitched  there  in  bulk 
and  sold. 

And  if  he  refuses  to  pay  the  same  toll  which  is  paid  b^  the  seller  of  com 
in  bulk,  an  action  on  the  case  lies  against  him  for  the  injury  done  to  the 
market,  in  selling  by  sample.     The  Bailiffs  of  Tewkesbury  v.  Bricknell .     637 

UABJtIED  WOUAN — 1.  Advances  for  maintenance  of. — Advances 
to  a  married  woman,  deserted  by  her  husband,  on  the  cx^dit  of  a  fund  in 
Court,  her  property,  for  her  mamtenance,  reimbursed  out  of  the  capital. 
Guy  V.  Pearkea 186 

2.  Bond  of  priority  in  distribution  of  assets. — Li  the  distribu- 
tion of  separate  property  of  a  married  woman,  as  assets  after  her  death,  a 
bond  not  entitled  to  priority.     Bruere  v.  Pemherton  (otherwise  Anonymous) 

194 

MEBGEB— 1.  General  principle  of. — ^Mort^ge  not  merged  by  union 
with  the  fee,  where  such  merger  would  be  prejudicial  to  the  owner. 

Where,  as  in  most  instances,  it  is,  with  reference  to  the  party  himself,  of 
no  sort  of  use  to  have  a  charge  on  his  own  estate,  it  will  sink  without  some 
act  by  him  to  keep  it  on  foot.     Forbes  v.  Moffatt;  Moffatt  v.  Ilamtnond    222 


2.  Of  trespass  in  felony.    See  Action,  1. 


MORTGAGE — Equitable — Further  advances. — An  equitable  mort- 
gage by  a  deposit  of  deeds  covers  subsequent  advances  made  upon  the  same 
security.     Ex  parte  Langston 68 

And  see  Bond,  1. 

NE  EXEAT  REGNO — Evidence  on  application  for  writ. — ^Writ  of 
ne  exeat  regno,  on  affidavit  of  information  received  from  persons  of  the 
defendant's  family,  that  they  were  about  to  go  to  the  Isle  of  Man.  Prayer 
for  the  writ  of  ne  exeat  regno  in  the  bill  not  essential ;  nor  affidavit  of  the 
debt  established  by  the  Master's  report,  absolutely  confirmed.  Collinson 
v. 212 
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NEGLIGENCE.     See  Carrier,  and  Highway,  1. 

OXFORD,  University  of.     See  UniverBity,  1. 

PARISH,  Election  of  treasurer,  evidence  of.    See  Evidence,  5. 

PARTICEPS  CRIKCINIS.     .See  Contract,  1. 

PARTNEBSHIP  —  1.  Dissolution  —  Continuing  authority  of 
partner  after. — Notwithstanding  a  dissolution  of  partnership,  a  partner 
has  continuing  authority  to  sign  the  certificate  of  a  bankrupt  debtor  on 
i>ehalf  of  the  firm  who  were  creditors  under  the  bankruptcy.      Ex  parte  Hal/ 

18 

2.  Notice. — A  partnership,  without  articles,  and  for  an  in- 

<lefinite  period,  may  be  dissolved  by  any  partner  at  any  time,  without 
previous  notice ;  subject  to  the  engagements  of  the  partnership :  but  the 
existence  of  engagements  with  third  persons  cannot  prevent  the  right  of 
dissolution  as  among  themselves.     Feathtrstvuhaugh  v.  Fenivick     .         .     77 

3.  Receiver. — A  receiver  is  not  ordered  merely  on  a  dissolu- 


tion of  partnership,  but  may  be  ordered  on  bieach  of  the  duty  of  a  partner, 
or  of  the  contract,  as  by  continuing  trade  with  joint  effects  on  the  separate 
account.     Harding  v.  Olover 195 

4.  Equitable  lien. — Under  a  joint  commission  of  bankruptcy  the 

^_xa-        • i 1 i?_        x.\^  .       J.1 i » ^    ^^ *    _ 


separate  estate  of  one  partner  has  a  lien  on  the  other  partner's  share  of  a 
surplus  of  the  joint  estate  in  respect  of  a  debt,  proved  under  bills,  drawn 
in  the  name  of  the  firm  for  a  separate  debt ;  and  may  come  in  with  the 
other  separate  creditors  for  the  deficiency.    Fx  parte  King      .        .        .34 

5.  Evidence  of  partnership — Profit-sharing. — ^A  man  who  is  to 

have  no  profit  may  be  a  partner  if  holding  himself  out  as  such,  as  by  lending 
his  name. 

If  the  actual  contract  give  a  claim  upon  the  profits  or  the  application  of 
them,  that  is  partnership.  If  there  was  no  claim  upon  the  profits,  or  the 
ui>plication  of  the  profits,  then  it  is  not  partnership.     Ex  parte  Langdale 

196 

6.  Joint    liability. — If  several  persons  horse  with  horses  their 

several  property,  the  several  stages  of  a  coach,  in  the  general  profits  of  which 
they  are  partners,  they  are  not  all  jointly  liable  for  goods  furnished  to  one 
partner  for  the  use  of  the  horses  drawing  the  coach  along  his  part  of  the 
road.     Barton  v.  Hanson 524 

7.  Partner's  interest. — ^The  interest  of  a  partner  is  his  share  of 

the  sui^plus,  subject  to  all  the  partnership  accounts.  By  his  bankruptcy 
his  interest  is  devested  and  vests  in  his  assignees  by  relation  to  the  act  of 
bankruptcy.    DiiUon  v.  Morrison lj(j 

8.  Partner's  interest  in. — Distinction  as  to  partners;  with  reference 

to  third  persons,  and  as  between  the  partners  themselves.  Partners  as  to 
third  persons  by  a  specific  interest  in  the  profits,  as  such :  not  by  receiving 
a  sum  of  money,  even  in  proportion  to  a  given  share  of  the  profits.  Dormant 
partner  by  a  share  of  the  profits :  but  tne  property  by  agreement  belonging 
exclusively  to  the  other :  joint  commission  not  supported ;  as  the  joint  pro- 
perty would  not  bo  liable  to  execution  under  an  action  against  the  dormant 
partner.    Ex  parte  Hamper 115 

9.  Proceedings  by  dormant  partner. — It  is  no  ground  of  non- 
suit in  an  action  on  a  contract,  that  a  dormant  partner,  who  is  not  privy  to 
the  contract,  and  is  not  part^to  the  suit,  partakes  the  benefit  of  the  contnust, 
and  therefore  ought  to  be  jomed  as  plaintiff.    Lloyd  y,  Archbowle        .    595 
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PAZLTNEBSHIP— 10.  Proceedings  by  dormant  partner.— If  the 
ostensible  proprietor  of  materials  enter  into  a  contract  for  work  to  be  done 
thereon,  it  is  not  necessary  that  in  an  action  brought  on  the  contract,  another, 
who  has  secretly  purchased  a  share  of  him,  but  is  no  party  to  the  contract, 
should  be  joined  as  a  co-plaintiff.     Mawman  v.  GiUett  .        .        .     597 

11. Liability  of  apparent  partner. — A  merchant  carrying  on 

trade  on  his  own  separate  account,  introduces  into  his  firm  the  name  of  a 
clerk  who  has  no  participation  in  profits  or  loss,  but  continues  to  receive  a 
fixed  salary.  Held  that  in  an  action  on  a  bill  of  exchange  payable  to  the 
order  of  this  firm,  the  clerk  must  be  joined  as  a  plaintiff.  Guidon  v.  Mary 
Hohaon 7i;i 

12. Secret  partner — Right  of  action  on  bills. — A.  being 

partner  with  B.  in  one  mercantile  house,  and  with  C.  in  another;  the  house 
of  A.  and  B.  indorse  a  bill  of  exchange  to  the  house  of  A.  and  C. ;  after 
which  B.,  acting  for  the  house  of  A.  and  B.,  receives  securities  to  a  lar^re 
amount  from  the  drawer  of  the  bill,  upon  an  agreement  by  B.  that  the  bill 
should  be  taken  and  liquidated  by  B.'s  house,  and  if  not  paid  by  the  acceptors 
when  due  should  be  returned  to  the  drawer :  held  that  the  securities  being 
paid  and  the  money  received  by  B.  in  satisfaction  of  the  bill,  A.  was  bound 
oy  this  act  of  his  partner  B.,  whether  in  fact  known  to  him  or  not  at  the 
time,  and  therefore  that  he  could  not  in  conjunction  with  C,  his  partner  in 
the  other  house,  maintain  an  action  as  indorsees  and  holders  of  the  bill 
against  the  acceptors,  after  such  satisfaction  received  through  the  medium 
of  and  by  agreement  with  B.  in  discharge  of  the  same.    Jacaud  v.  French 

390 

PATENT — Time  of  deliverv  of  specification  — ^A  patent  contained  a 
proviso  that  a  si>ecification  should  be  inrolled  within  one  callendar  month 
next  and  immediately  after  the  date  thereof.  Held  that  the  month  did  not 
begin  to  run  till  the  day  after  the  date  of  the  patent,  and  that  the  specifi- 
cation was  in  time.     Watson  Y.  Pears 71*2 

POOR  BATE.     See  Bate. 

POWEB — Of  leasing. — Under  a  devise  to  trustees,  their  heirs,  &c.,  of 
freehold  and  leasehold  estates,  on  trust  to  permit  and  suffer  the  testator's 
wife  to  receive  and  take  the  rents  and  profits  until  his  son  should  attain 
twenty-one,  and  then  to  the  use  of  his  son  in  fee :  with  further  trusts : 
and  with  a  proviso  **That  it  should  be  lawful  for  the  trustees,  and  the 
survivor,  at  any  time  or  times  till  all  the  said  lands,  &c.,  devised  to 
them  should  actually  become  vested  in  any  other  person  or  persons  by  virtue 
of  the  will,  or  until  the  same  or  any  part  thereof  should  bo  absolutely  sold 
as  aforesaid,  to  lease  the  same  or  any  part  thereof,"  for  any  term  of  years 
not  exceeding  fourteen,  at  the  best  rent :  Held  that  the  devise  in  the  first 
clause  to  the  trustees,  upon  trust  to  permit  and  suffer  the  testator's  wife  to 
receive  and  take  the  rents  and  profits  of  the  lands  there  described  imtil  his 
son  attained  twenty-one,  vested  the  legal  estate  of  those  lands  in  her,  and 
was  not  affected  by  the  subsequent  leading  proviso  given  to  the  trustees, 
which  was  confined  to  premises  originally  vested  in  them  as  trustees,  or  over 
which,  when  afterwards  becoming  vested  in  others,  the  trustees  retained  a 
power  of  sale.     liight  d.  Fhillipjys  v.  Smith 448 

And  see  Landlord  and  Tenant,  2. 

PBACTICE — 1.  Pleading. — If  the  plaintiff  shew  on  his  declaration  in 
debt  on  bond  against  two,  that  the  bond  is  executed  by  three,  it  is  good 
matter  of  plea  in  abatement,  or  in  arrest  of  judgment,  but  is  no  ground  ot 
nonsuit  on  the  plea  of  7»on  e^^ /ac^um.     South  y.  Tanner        .         .         .     doC 

2.  Becovery  of  sum  in  excess  of  claim. — If  a  plaintiff  recovers  a 

greater  sum  than  he  claims  by  his  particular,  and  upon  discussion  the  Court 
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aanctioxiB  the  principle  on  which  he  reooven,  and  judgment  is  entered i 
accordingly,  no  objection  having  been  made  to  the  excess  above  , 
particuUir,  either  at  the  trial  or  on  the  argument,  the  Court  will  not  rodl 
the  judgment  to  the  sum  claimed  bj  the  particular.    Bdl  y.  PuUer      .     i 

FBACTICB — 3.  Security  for  costs.— The  Court  will  not  compel  secul 
for  coHts  on  the  ground  that  the  plaintiff  is  a  bankrupt;  or  in  Kowg-ii 
Anonymous     ............     ^ 

4.  TJnbriefed  counsel  cannot  withdraw  record. — Counsel, 

though  retained  for  the  plaintiff,  cannot  withdraw  the  record  till  a  brief 
delivered.     Ahithol  v.  Benediito \ 

And  4e^  Action. 
PRINCIPAL  AND  SUHETY.    iSM  Bond. 

PSIZS.    See  Insurance  (Marine),  13,  18. 

P&OMISSOBT  NOTE— Separate  note  cannot  be  treated  as  joint. 
If  a  promissor}'  note  appears  on  the  face  of  it  to  be  the  separate  note  of  . 
only,  it  cannot  be  declared  on  as  the  joint  note  of  A.  and  B.  though  given 
secure  a  debt  for  which  A.  and  B.  were  jointly  liable.     Siffkin  v.  }\'all 

RATE— 1.  Canal  lock — Poor  rate. — A  poors*  rate  on  trustees,  occiipic 
of  the  **  Rochdale  canal  lock,  tunnel,  dues,  or  rates"  (which  dues  or  rat 
lire  only  other  names  for  the  lock  rated  therewith),  is  good.    B,  v.  Macdona 

3t 

2.  'Ferry — Poor  rate. — ^The  lessee  and  occupier  of  an  ancient  ai 

exclusive  ferry  is  not  in  resfM^ct  of  his  occupation  liable  to  be  rated  for  ai 
hhare  of  the  tolls  of  such  ferry :  for  supposing  a  ferry  to  be  real  property 
it  is  not  such  real  property  as  is  mentioned  in  the  stat.  43  Kliz.  c.  2,  tl 
occupancy  of  which  subjects  the  party  to  the  relief  of  the  poor  of  the  plao 
B.  V.  Nichohon        ...........     3^ 

3. The  owner  of  a  ferry  reriding  in  a  different  parish,  but  takii: 


the  profits  of  the  ferry  on  the  spot  by  his  servants  and  agents,  is  not  rate 
able  for  such  tolls  in  the  parish  where  they  were  so  collected,  and  where  oi 
of  the  termini  of  the  ferry  was  situated,  and  on  which  shore  the  fern-boa 
were  secured  by  means  of  a  post  in  the  ground ;  the  soil  itself  at  the  landinj 
places  being  the  King's  common  hignway ;  and  the  owner  of  the  fen 
having  no  property  in,  or  exclusive  possession  of  it.     Williams  v.  Jones    4] 

4.  On  lighthouse. — The  residence  in  a  lighthouse  by  one  as  servai 

to  the  owner,  at  an  annual  salary,  to  take  care  of  the  light,  is  the  occupatic 
of  the  master,  who  alone  can  be  rated  in  respect  of  such  occupation.     B. 
The  inhabitants  of  Tt/nemouth 31 

BIOT — O.  P.  riots. — The  audience  in  a  public  theatre  have  a  right  1 
applaud  or  to  hiss  any  piece  which  is  represented,  or  any  performer  wl 
exhibits  himself  on  the  stage;  but  if  a  number  of  persons  come  to  tl 
theatre  with  a  preiletermined  purpose  of  interrupting  the  performance,  an 
make  a  great  noise  and  disturbance,  so  as  to  render  the  actors  entire! 
inaudible,  they  are,  in  point  of  law,  guilty  of  a  riot.     Clifford  v.  Brandt 

SETTLEMENT  (MABBIAGE)--!.  Presumpttion  of  execution. - 
The  existence  and  execution  of  a  settlement  by  indentures  of  lease  an 
release  presumed  from  circumstances:  principally  the  existence  of  tli 
drafts ;  the  statement  in  an  abstract  of  the  title ;  and  the  existence  of  it 
lease  for  a  year  of  other  estates,  appearing  to  have  been  included  in  tli 
same  plan  of  settlement.     Ward  v.  Gamons :j 

2.  Portion — Advancement — Satisfaction. — Portion  by  settlemen 

vested  at  twenty-one,  or  marriage  of  daughters,  to  be  paid  at  the  death  < 
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^  -iCH  ^i^  the  Burviying  parent ;  if  the  parents  or  either  should  in  their  or  either  of 

' 'J^r^,;^  their  life-time  settle,  give,  or  advance  money,  lands,  &c.,  in  marriage  or 

' '  ^  h„<r   .  otherwise,  such  adyancement  to  be  taken  as  part  or  the  whole  of  the  portion, 

„  unless  the  contrary  declared  in  writing.     Onslow  v.  Michell         .        .    240 


,.  I  ••»» 


Pt  or  ic  v.:  SETTLEMENT  (VOLTJNTA&Y)--! .  Void  against  subsequent  pur- 
chaser.— Voluntary  settlement  void  under  the  stat.  27  £liz.  c.  4,  a^inst  a 
subseq[uent  purchaser  for  valuable  consideration  with  notice,  though  a  fair 
provision  for  wife  and  children,  an  injunction,  restraining  the  husband  from 
selling,  was  refused.  [See  now  oQ  &  57  Vict.  c.  21.]  Pulverto/t  v. 
PiUverto/t 151 

2.  A  purchaser  with  notice  of  a  previous  voluntary  settlement 

may  enforce  specific  performance  of  this  contract  as  against  the  settlor.  The 
persons  claimmg  imder  the  settlement  may  be  joined  as  co-defendants  with 
him.  Notice  of  a  covenant  in  a  voluntary  settlement,  that  the  purchase- 
money  shoiUd  be  paid  to  trustees,  to  be  laid  out  in  other  lands,  to  be  settled 
^^<Iujci«.        to  the  same  uses,  held  immaterial.     Buckle  v.  Mitchell  .        «        .        .155 


^.*i:'; 


•Z;  i.e.-'-  SHIP  AND  SHIPPING— -1.  Average  — Lien  for  general  contribution 

J^"*  V,  i:..  to  individual  loss  by  property  thrown  overboard  for  the  safety  of  the  ship, 

under  the  ri|;ht  of  the  master  to  require  security,  not  extended  to  an  in- 
<'r\(«yy  junction  agauist  delivering  the  cargo,  receiving  the  freight,  and  parting  with 
:!>.  „':^  any  share  of  the  ship.    The  mode  of  adjustment  not  confined  by  usage  to 

i.  r..;/    .  arbitration. 

An  individual  owner  of  part  of  a  jettisoned  cargo  is  not  entitled  as  of 
^a^i?::^  right  to  an  injunction  to  restrain  the  delivery  of  the  rest  of  the  cargo 
r^.W:.'^^  pending  the  adjustment  of  the  average  claims  and  liabilities.  Hattett  v. 
'dipn^j-  Bousfidd 184 

ii;'.  -:...;>  2.  Bottomry  bond — Payable  to  firm.    Moller  v.  Lambert     .    795 


■  --^    ill 


3.  Liability  for  detention. — If  by  reason  of  the  crowded  state  of 

the  London  Docks,  a  ship  is  detained  there  before  she  can  be  unloaded,  a 

'3::jt:  longer  time  than  is  allowed  for  that  purpose  by  the  terms  of  the  charter- 

^  n  r  -^  party,  the  freighter  is  liable  for  this  detention  to  the  owner  of  the  ship. 

Tivr-cj  liaiidail  y.  Lynch 724 


4.  If  the  freighter  of  a  ship  employed  to  bring  a  cargo  of  wino 

into  the  port  of  London,  covenant  to  unload  ner  in  the  usual  and  customary 
time  at  her  port  of  discharge,  he  is  not  liable  for  the  detention  of  the  ship  in 
the  London  Docks,  if  she  is  there  unloaded  in  her  turn  into  the  bonded 
>  -rmi*  warehouses.    Rodger s  v.  Forresters 776 

5.  If  by  the  bill  of  lading  of  a  cargo  of  brandy,  no  time  is 

stipulated  within  which  it  shall  be  unloaded,  the  implied  contract  on  the  part 
of  the  consignee,  is  to  discharge  the  ship  in  the  usual  and  customary  time 
for  imloading  such  a  cargo.     Burmester  v.  Hodgson       .        .        .        .776 

^:  Tiio  6.  Effect  of  assignment  on  right  to  freight. — If  the  owner  of  a 

0  the  ship,  having  chartered  her  for  a  voyage,   assigns  her  before  the  voyage, 

'.  :icii  though  he  afterwards  assign  the  chartor-partv  to  another,  if  she  earns 

r  >iT  freight,  the  assignee  of  the  ship  is  entitled  to  the  freight,  as  incident  to  the 

'^  ship.    But  he  cannot  sue  on  the  charter-party  otherwise  than  in  the  name  of 

7.il  the  assignor.     Morrison  v.  Parsons 622 

a.—  7.  Freighter  countermanding  voyage. — ^Where  the  master  of  a 

:in'J  vessel  covenanted  with  the  freighter  that  the  vessel  should  proceed  with  the 

:b'?  first  convoy  from  England  for  Spain  and  Portugal,  or  either,  as  he  should  be 

th-i  directed  by  the  freighter  or  his  agents,  and  there  make  a  right  and  true 

delivery  of  the  cargo  agreeably  to  the  biUs  of  lading  signed  for  the  same ; 
and  so  take  in  a  home  cargo,  and  return  and  make  a  right  and  true  delivery 
thereof  at  London,  and  the  freighter  covenanted  to  load  the  vessel  out  and 
'^l  home,  and  pay  certain  freight  per  ton  per  month,  part  before,  and  the 


I 
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remainder  on  the  right  and  true  deliyery  of  the  homeward  cargo  at  XiOpdon 
held  that  the  freighter  having  first  ordered  the  master  to  proceed  to  Liisboii 
in  consequence  of  which  the  master  had  taken  in  goods  and  signed  bills  o 
lading  for  that  port,  could  not  afterwards  countermand  that  order,  and  ordei 
him  to  proceed  to  Gibraltar,  without  first  recalling  the  bills  of  lading,  or  a1 
least  tendering  a  sufficient  indemnity  to  the  master  against  the  consequences 
of  his  liability  thereon. 

That  the  master  bavins  proceeded  with  the  outward  cargo  to  Liisbon 
under  the  first  order,  and  brought  home  a  return  cargo,  and  delivered  the 
same  to  the  freighter  at  London,^was  entitled  to  his  freight  for  that  voyagre. 
though  he  had  not  sailed  with  the  first  convoy ;  the  sailing  with  the  first 
convoy  not  being  a  condition  precedent  to  his  recovering  freight  for  tho 
voyage  actually  performed  under  the  first  order,  but  a  distmct  covenant,  for 
the  breach  of  which  he  was  liable.     Davidstni  v.  Owynnt      .         .         .     420 

SHIP  AND  SHIPPING— 8.  Preight.— A  ship  was  let  to  freight  for 
the  voyage,  to  take  out  a  small  cargo  of  lead  to  P.  and  to  bring  home  a  return 
cargo,  for  which  freight  was  to  be  paid  at  11  guineas  a  ton  for  the  whole 
ship's  admeasurement.    If  from  pobticaljcircumstances  she  should  be  unable 
to  discharge  her  cargo,  and  consequently  to  obtain  a  return  cargo,  tho 
freighters  a^^reed  to  pay  a  gross  sum,  less  than  the  amount  of  the  freig'ht 
per  ton ;    the  ship  being  prevented  from  discharging,  and  the  freighter 
supplying  no  homeward  cargo,  the  master  took  in  goods  on  freight,  and 
brought  them  home  together  with  the  lead.    The  Court  held  that  he  was 
entitled  to  receive  the  gross  sum  stipulated,  and  also  to  retain  the  freight 
which  the  ship  had  earned.    Bell  v.  Puller 574 

9. Partial  voyage. — Freight  cannot  be  recovered  on  a  charter- 
party,  unless  the  stipulatea  voyage  has  been  actually  performed  :  and  there 
IS  no  implied  promise  to  pay  a  compensation  for  carrying  goods  a  part  of  the 
voyage,  unless  they  are  voluntarily  accepted  at  a  place  short  of  the  port  of 
destination.     Osgood  v.  Oroning    .         .         .        .         .         .         .         .765 

10.  Master's  authority  to  sell    goods. — Although  the  captain 

of  a  ship  find  it  impossible  to  reach  his  port  of  destination,  he  has  no  implied 
authority  to  sell  tne  cargo  in  a  foreign  port  into  which  he  is  driven,  for  the 
benefit  of  the  shippers :  and  if  he  does  so,  though  acting  hon&  fide  for  the 
interest  of  all  concerned,  this  is  a  tortious  conversion  for  which  the  ship- 
owner is  liable.     Van  Omeron  v.  Dowick        ......     656 


— --  11.  Master  has  no  authority  to  change  voyage. — ^The  captain  of 
a  ship  has  no  authority  as  such,  to  a<>ree  to  the  substitution  of  another 
voyage  in  the  place  of  one  agreed  u^n  between  his  owners  and  the  freighters 
of  the  ship  in  England,  and  on  which  he  has  sailed  to  a  foreign  country. 
Bargon  v.  Sharpe 78fc> 

12.  Parol  contract  varying  charter-party. — ^The  plaintiffs  having 

contracted  by  charter-party  sealed  to  let  a  ship  to  freight  to  the  defendants, 
and  having  covenanted  that  she  should  sail  from  the  Thames  to  any  British 
2)ort  in  the  English  Channel,  there  to  load  such  goods  as  the  h*eigbters 
should  tender,  and  sail  to  the  West  Indies,  and  bring  back  a  return  cargo  to 
London;  afterwards  agreed  by  parol  with  the  defendants  that  the  ship, 
instead  of  loading  at  some  port  in  the  Channel,  should  load  in  tho  Thames, 
and  that  the  freight  should  commence  from  her  entry  outwards  at  the 
custom-house :  held  that  this  subsequent  parol  contract,  relating  to  a  time 
anterior  to  that  when  the  covenants  of  the  deed  came  into  opei'ation,  was 
distinct  from  and  not  inconsistent  with  the  contract  by  deed,  and  might 
therefore  bo  enforced  by  action  of  assumpsit.     White  v.  Farkin    .       .    488 

13.  Begistry  of  ship. — The  registry  of  a  ship  is  conclusive  evidence 

of  the  property,  even  between  creditors ;  excluding  all  trusts,  created  by  acts 
of  the  parties ;  as,  by  payment  of  money  on  a  purchase  in  the  name  of 
another.    Ex  parte  Houghton ;  Ex  parte  Oribbh 73 
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^Itr.ti;  SHIP  AND  SHIPPING— 14.  Effect  of  irreeolar  trazLsfer  against 

?^^^^  posseasion  of  wrong-doer. — The  plaintiff  bought  and  paid  for  a  ship 

^^^aniir,^.  titranded  on  the  English  coast,  but  the  transfer  was  not  regular:  he  tried 

'ituji^I  to  save  her,  but  she  went  to  pieces;   the  defendant  possessed  himself  of 

parts  of  the  wreck,  which  drifted  on  his  farm:   held  that  the  plaintiff's 
possession  enabled  him  to  recover  for  them  in  trover.    Sutton  y.  Buck  .     585 

15.  Seamen^B  wages. — ^In  the  course  of  a  voyage  some  of  the  sea- 
men desert,  and  the  captain  not  being  able  to  find  others  to  supply  their 
»>            place,  promises  to  divide  the  wages  which  would  have  become  due  to  them 
among  the  remainder  of  the  crew.    This  promise  is  void  for  want  of  con- 
^"■U^            sideration.     Stilk  y,  Myrick 717 

^^,  16.  Forfeiture  of. — ^Where  it  is  provided  by  a  ship's  articles, 

that  any  of  the  crew  who  shall  absent  themselves  from  the  ship  without 
-•^i:  leave,  shall  forfeit  their  wages,  if,  after  one  of  the  crew  has  so  absented 
f^a.^v  himself,  the  master  receives  him  back  again  and  allows  him  to  work  like 
th^n...  the  others,  the  forfeiture  is  waived,  and  the  wages  are  recoverable.  MiJhr 
^.etv;.  V.  Brant 80G 
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And  see  Insurance  (Marine). 


SOLICITOR  AND   CLIENT--1.  Bill   of   costs— DeUvery  to   new 
solicitor. — A  party  in  a  cause  having  changed  his  attorney  in  the  progress 
'  'e  7..  of  it,  a  Judge's  order  was  afterwards  obtained  by  the  second  attorney  for  the 

-  if^'..r  delivery  of  a  bill  signed  by  the  first  attorney  under  the  stat.  2  Geo.  II.  c.  23, 

s.  23,  which  delivery  was  accordingly  made  to  the  second  attorney  in  the 
cause :  held  that  this  was  a  sufficient  delivery  to  the  party  to  be  charged 
therewith,  within  the  words  and  meaning  of  that  statute,  so  as  to  enable  the 
first  attorney  to  bring  his  action  against  the  client  for  the  amount  of  such 
bill.     Vincent  v.  Slaymaker     .........     413 

2.  Undue  influence — Champerty. — Beneficial  contracts  and  con- 


veyances, obtained  by  an  attorney  from  his  client,  and  connected  with  the 
subject  of  the  suit,  being  also  liable  to  the  charge  of  champerty,  decreed  to 
stand  as  a  security  only  for  what  wa^  actually  due ;  and  purchases  by  the 
attorney  declared  a  trust.  A  subsequent  deed,  obtained  under  the  same 
pressure,  and  called  for  under  the  covenant  for  farther  assurance,  is  no  con- 
hrmation. 
An  attorney  cannot  take  anytliing  from  his  client  for  his  own  benefit 

pending  the  suit,  but  his  demand.     Wood  v.  Dotvnea     .        .         .        .160 

• 

3.  Purchase  firom  client. — A  purchase  in  good  faith  and  without 


unfair  dealing  of  a  reversionary  interest  by  an  attorney  from  his  client,  at 
an  under  value,  both  parties  being  ignorant  of  the  true  value,  sustained,  the 
proposal  coming  from  the  client.    Montesquieu  v.  Sandys      .        .        .197 

4.  Bill  of  costs.     See  Evidence,  3. 

5.  Privileged  communication  with  client.    See  Evidence,  20. 

STATUTE — Construction  of. — General  words  in  a  statute  must  receive 
a  general  construction;  unless  there  is  in  the  statute  itself  some  ground  for 
restraining  their  meaning  by  reasonable  construction,  not  by  arbitrary  addi- 
tion or  retrenchment.     Beckford  v.  Wade 20 

STOCK— 1.  Recovery  of  price.     See  Bill  of  Exchange,  4. 
2.  Undertaking  to  replace.     See  Bond,  5. 

TBOVEB  AND  CONVERSION— 1.  Defective  title  to  ship.— Pos- 
session of  a  ship  under  a  transfer,  void  for  non-compliance  with  the  £egister 
Acts,  is  a  sufficient  title  in  trover  against  a  stranger  for  parts  of  the  ship, 
being  wrecked.     Sutton  v.  Buck 585 


n 
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TBOVER   AND    CONVEBSION— 2.  Sub-baihnent  to  owner.— A 

plaintiff  who  is  entitled  to  the  temporary  possession  of  a  chattel,  and 
delivers  it  back  to  the  owner  for  an  especial  purpose,  may,  after  that  pur- 
pose is  satisfied,  and  during  his  temporary  right,  maintain  trover  for  it 
against  the  owner.    RoherU  v.  Wyait 566 

UNIVERSITY — I.  Conusance — ^when  allowed. — Claim  of  conusance 
made  by  the  Vice- Chancellor  of  the  University  of  Oxford,  in  the  vacancy  of 
the  office  of  Chancellor  by  death,  on  behalf  of  the  University,  allowed  in  a 
plea  of  trespass.     Williams  v.  Brickenden 264 

2.  Conusance  of  a  plea  of  trespass  sued  against  a  resident 

member  of  the  University  of  Cambridge  for  a  cause  of  action  verified  by 
affidavit  to  have  arisen  within  the  town  and  suburbs  of  Cambridge,  over 
which  the  University  Court  luis  jurisdiction,  was  allowed  upon  the  claim  of 
the  Yice-Chancellor,  on  behalf  of  the  Chancellor,  masters,  and  scholars,  of 
the  University,  entered  on  the  roll  in  due  form.    Browne  v.  Benouard  ,     319 

ITENDOB  AND  PXrEtCHASEH--l.  Covenants  for  title.— Eeleasors 
covenanted  that  for  and  notwithstanding  any  a«t,  &c.  by  them  or  any  or 
either  of  them  done  to  the  contrary,  they  had  good  title  to  convey  certain 
lands  in  fee ;  and  also,  that  they  or  some  or  one  of  them,  for  and  notwith- 
standing any  such  matter  or  thing  as  aforesaid,  had  good  right  and  full  power 
to  grant,  &c. ;  and  likewise  that  the  releasee  should  peaceably  and  quietly 
enter,  hold,  and  enjoy  the  premises  granted,  without  the  lawful  let  or  dis- 
turbance of  the  releasors  or  their  heirs  or  assigns,  or  for  or  by  any  other 
person  or  persons  whatsoever,  and  that  the  releasee  should  be  kept  harmless 
and  indemnified  by  the  releasors  and  their  heirs  against  all  other  titles, 
charges,  &c.  save  and  except  the  chief  rent  issuing  and  payable  out  of  the 
premises  to  the  lord  of  the  fee.  Held  that  the  generality  of  the  covenant 
for  quiet  enjoyment  against  the  releasors  and  meir  heirs,  and  any  other 
person  or  persons  whatsoever,  was  not  restrained  by  the  qualified  covenants 
for  good  title  and  right  to  convey,  for  and  notwithstanding  any  act  done  by 
the  releasors  to  the  contrary.     Howell  v.  Rkhards        ....     287 

2.  Specific  performance — Misrepresentation.— Misrepresenta- 
tion, though  in  a  sH^t  degree,  is  an  objection  to  a  specific  performance. 
Cadman  v.  Horner  .         .        .        .         .    , 135 

3.  Mistake  in  quantity. — ^The  general  rule  of  specific  performances 

is,  that  the  purchaser  shall  have  what  the  vendor  can  give ;  with  an  abate- 
ment out  of  the  purchase-money  for  so  much  as  the  quantity  falls  short  of 
the  representation.     Hill  v.  Buckley      .        . ' 109 

4.  Notice  of  voluntary  settlement. — ^A  purchaser  with  notice  of 

a  previous  voluntary  settlement  may  enforce  specific  performance  of  this 
contract  as  against  the  settlor.    Buckle  v.  Mitchell        .        .        .        .155 

o.  Distinction  between  compensation  in  equity  and  damages 

in  law.     Todd  v.  Oee 76 

6.  Statute    of  Frauds — ^Executed    contract. — A  tenant  having 

a^eed  with  his  landlady  that  if  she  would  accept  another  for  her  tenant  in 
his  place  (he  being  restrained  from  assigning  the  lease  without  her  consent) 
he  would  pay  her  40/.  out  of  100/.  which  he  was  to  receive  for  the  good-will, 
if  her  consent  were  obtained.  Held  that  having  received  the  100/.  from  the 
new  tenant,  who  was  cognisant  of  this  agreement,  he  was  liable  to  the  land- 
lady in  an  action  for  money  had  and  received  for  her  use ;  the  consideration 
being  executed,  and  therefore  the  case  being  taken  out  of  the  Statute  of 
Prauds,  as  a  contract  for  an  interest  in  land.     Griffith  v.  Young  .        .478 


7«  Interest  in  land. — A  sale  of  growing  turnips,  no  time  being 

stipulated  for  their  removal,  and  the  degree  of  their  maturity  not  being 
positively  found,  is  a  sale  of  an  interest  in  land,  within  29  Oar.  II.  c.  3,  s.  4, 
and  must  be  in  writing.    Emmerson  v.  Heelis 520 
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VENDOR  AND  PUBCHASEB— 8.  Custody  of  abstract  of  title.-- 

A  purchaser  is  entitled  to  the  custody  of  an  abstract  of  title  until  either 

the  purchase  is  finally  rescinded  by  consent,  or  declared  impracticable  by  a 

^^  court  of  equity.  Roberts  v.  Wyatt 566 

Um  VOLTTNTABY    CONVEYANCE— Fraudulent  release. -The  release 

"^ ' .  of  an  adverse  claim  to  a  litigated  estate,  is  a  good  and  valuable  considera- 

'^^.  tion  in  a  deed,  to  avoid  a  former  voluntary  grant,  by  virtue  of  stat.  27 

Eliz.  c.  4  [56  &  57  Vict.  c.  21],  Although  the  releasee  was  not  party  to 
the  originsil  suit,  but  came  in  by  consent,  and  entered  into  an  order  of 
reference.  And  although  he  would  not  have  been  bound  by  the  judgment 
in  the  original  suit.     Uill  v.  The  Bishop  of  Exeter         ....     527 
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WAGEB — On  point  of  law  in  which  parties  have  no  interest. — An 
action  cannot  be  maintained  on  a  wager  on  a  point  of  law  in  which  the 
parties  have  no  interest.     Heiikin  v.  Oeras 754 

WASTE — Quarry. — The  jurisdiction  against  waste  by  injunction  and 
account  applied  to  trespass  by  exceeding  a  limited  right  to  enter  and 
take  stone  from  a  quarry :  being  a  destruction  of  the  inheritance ;  as  in  the 
case  of  timber,  coal,  &c. ;  and  the  distinction  between  waste  and  trespass 
therefore  disregarded.     Thomas  v.  Oakley 181 

See  Estate  Tail. 

WHARF. — ^Duty  to  receive  goods.-^Where  the  London  Dock  Company, 
having  built  warehouses  in  which  wines  were  deposited,  upon  payment  of 
such  a  rent  as  they  and  the  owners  agreed  upon,  afterwards  accepted  a 
certificate  from  the  Board  of  Treasury  under  the  general  Warehousing  Act  of 
the{43  Geo.  III.  c.  132,  whereby  it  became  lawful  for  the  importers  to  lodge 
and  secure  the  wines  there,  without  paying  the  duties  for  them  in  the  first 
instance  ;  and  it  did  not  appear  that  there  was  any  other  place  in  the  port  of 
London  where  the  importers  had  a  right  to  bond  their  wines  (though  if  the 
exclusive  privilege  had  been  extended  to  a  few  others,  it  does  not  appear 
that  it  would  have  varied  the  case) ;  held  that  such  a  monoi>oly  and  public 
interest  attaching  upon  their  property,  they  were  bound  by  law  to  receive 
the  goods  into  their  warehouses  for  a  reasonable  hire  and  reward.  Allnutt  v. 
Inglis 482 

WILL — 1.  Abatement  of  legacy. — ^Devise  in  trust  to  sell,  but  not  for 
less  than  10,000/.,  and  to  pay  several  sums,  amounting  to  7,600/.  and  the 
overplus  monies  arising  from  the  sale  to  A.  A  specific  legacy  of  10,000/., 
and  the  sale  producing  less,  A.  and  the  others  to  abate.     Faye  v.  Leapingwe.il 

234 

2.  Ademption. — ^Ademption  of  a  legacy  from  a  parent  to  a  child  by 

a  portion  of  the  same  amount,  Enough  with  some  circumstances  of  difference. 
Hartopp  V.  Hartopp 48 

3.  Conditions  of  name    and  residence. — Under  a  devise  of  a 

mansion  and  family  estate  to  several  successively  for  life  and  in  tail ;  with  a 
proviso  that  whatsoever  person  should,  by  virtue  of  the  will,  become 
possessed  of  or  entitled  to  the  estate  should,  from  the  time  he  became  so 
possessed,  take  upon  himself  the  surname  of  Thelwall,  and  make  the  mansion 
his  usual  and  common  place  of  abode  and  residence;  held  that  a  tenant  in 
tail  in  remainder  succeeding  to  the  possession,  who  had  also  become  heir  at 
law  to  the  testator,  not  being  found  to  have  had  notice  of  the  will  of  her 
ancestor  containing  such  condition,  her  title  could  not  be  impeached  by  the 
remainder- man  over,  who  brought  ejectment  after  her  death  against  her 
husband,  by  whom  she  had  had  issue  which  died  before  her :  she  having  also 
in  fact  suifered  a  recovery  about  four  months  after  she  came  of  age,  within 
which  period  it  was  contended  that  she  ought  to  have  complied  with  the 


^ 


846  INDEX.  [R.B- 

condition  of  residence  to  enable  her  to  make  a  good  tenant  to  the  prcecipe. 
Doe  d.  Kenrick  v.  Lord  William  Beauderk      ......     307 

WIIiL — 4.  Condition. — Legacy  on  condition  to  be  void,  in  case  the 
legatee  should  succeed  in  the  event  of  the  death  of  A.  without  issue  of  her 
body ;  payment  decreed  in  the  life  of  A.  and  without  security.  Famkes  v. 
Gray 168 

5.  Debts — ^Payment  of— Exoneration  of  personal  estate. — ^The 

personal  estate,  being  the  proper  and  primary  fund  for  the  payment  of  debts 
and  legacies,  can  be  exonerated  only  by  express  declaration,  or  plain  and 
unequivocal  manifestation  of  intention ;  and  neither  a  charge  on  real  estate 
nor  a  direction  to  sell  the  same,  nor  the  creation  of  a  term  therein  for  pay- 
ment of  debts  and  legacies,  will  exonerate  the  personal  estate.  Tower  v. 
Lord  Rous 169 

6.  Satisfaction. — Implied  satisfaction  of  a  debt  from  a  father 

to  his  child  by  a  covenant  to  pay  a  marriage  portion  of  a  greater  amount. 
Chavey,  Farrant 133 

7.  Erroneous  recital — ^Election. — A   testamentary  recital  of    an 

erroneous  supposition  of  title  in  another  person  does  not  operate  to  confirm 
such  title  or  to  impose  a  case  of  election  upon  the  person  really  entitled,  who 
claims  other  benefits  under  the  same  will.    Dashwood  v.  Peyton    .         .145 

8.  Executor's  right  to  residue. — Testator  ^ve  all  his  estate  and 

effects  to  two  persons,  their  heirs,  executors,  administrators,  and  assigns; 
upon  trust  in  the  first  place  to  pay,  and  charged  and  chargeable  with,  all  his 
debts  and  funeral  expenses,  and  the  legacies  after  given. 

These  words  held  to  impose  a  charge  as  distinguished  from  a  trust,  bo  that 
the  residue  remained  the  absolute  property  of  the  persons  to  whom  it  was 
^ven  by  the  will,  independently  of  the  question  whether  they  could  claim 
the  residue  by  operation  of  law  as  executors.     Dawson  v.  Clarke  .        .188 

9.  Gift  to  charity. — Devise  to  A.  and  his  heirs ;  with  a  direction, 

that  yearly  he  and  his  heirs  shall  for  ever  divide  and  distribute  according  to 
liis  and  their  discretion  amongst  the  testator's  poor  kinsmen  and  kinswomen, 
and  amongst  their  offspring  and  issue  dwelling  within  the  county  of  B.  201. 
by  the  year.  This  is  in  the  nature  of  a  charitable  bequest ;  and,  the  will 
bein^  made  in  1581,  was  sustained;  and  inquiries  directed  as  to  the  poor 
relations  dwelling  within  the  county  of  B.     Attorney  ^General  v.  Price  .     107 

10.  Gift  to  unborn  illegitimate  child. — An  illegitimate  child  en 

rentre  cannot  be  described  by  reference  to  ite  father.  Bule,  that  a  bastard 
cannot  take  as  the  issue  of  a  particular  person,  until  it  has  acquired  the 
reputation  of  being  the  child  of  that  person ;  which  cannot  be  before  its  birth. 
Karley,  WiUcm 130 

11.  Illegitimate  child — Legacy  to,  not  a  portion.— A  legacy  to 

an  illegitimate  child  of  the  testator  is  not  presumed  to  be  in  the  nature  of  a 
portion  unless  clearly  given  as  such.     Ex  parte  Pye  ;  Ex  parte  Dttbost  .     173 

12.  Identity  of  devisee. — Devise  in  remainder  to  **  the  said  T.  B. 


for  life,"  and  after  his  decease  to  **  the  said  T.  B.  son  of  my  nephew  S.'*  and 
his  heirs.  A  nephew  of  the  same  name  **T.  B."  not  being  before  men- 
tioned, and  in  every  other  instance  the  devisee  being  pointed  out  by  reference 
and  particular  description  of  the  degree  of  relationship,  the  great-nephew 
held  to  be  intended  in  both  limitations.     Chambers  v.  Braihford  .         .214 

13.  **If  he  die  before  twenty-one  and  without  issue." — Under 

a  devise  to  A.  (a  natural  son)  then  under  age,  and  the  heirs  of  his  body ; 
and  "if  he  die  before  twenty-one,  and  without  issue,"  then  over  to  other 
relations,  and  ultimately  to  the  testator's  own  right  heirs:  held  that  A. 
having  attained  twenty-one,  the  limitations  over  did  not  take  effect ;  as,  by 
the  natural  sense  of  the  word  **  and,"  they  were  made  to  depend  upon  the 
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happening  of  both  events,  ue,  the  son's  dying  before  twenty-one,  and 
without  issue.     Doe  d.  Usher  y.  Jeesep 380 

WILL— 14.  Implied  Tnut. — Devise  to  a  nephew  in  fee,  "not  doubtins^, 
in  case  he  should  have  no  child,  but  that  he  will  dispose  and  give  my  said 
real  estate  to  the  female  descendants  of  my  sister  in  such  part  or  parts  and 
manner  as  he  shall  think  fit,  in  preference  to  any  descendant  on  his  own 
female  line.*'  An  implied  trust  in  the  event  described  for  the  sister's 
children.    Parsons  v.  Baker 237 

15.  Legacies  of  equal  amount. — ^Legacies  of  equal  amounts   to 

the  same  person  by  different  instruments  are  jyn'md  facie  not  cumulative, 
where  given  for  the  same  cause.    Benyon  v.  Benyon      .        .        .        .12 


16.  Life  interest — Restraint  on  anticipation. — ^Property  may  be 

limited  to  a  man,  to  go  oyer  on  a  certain  eyent,  as  bankruptcy :  but,  while 
his  property,  it  must  be  subject  to  the  incidents  of  property,  and  therefore 
to  debts.    Brandon  y.  Robinson 226 

17.  Bepugnance. — ^Under  a  devise  to  one  and  her  heirs  during  their 

lives :  held  that  &ese  latter  words  were  repugnant  tolthe  others,  and  that 
she  took  an  estate  of  inheritance.    Doe  d.  Cotton  v.  Stenlake  .        ,    479 

18.  "  To  permit." — Devise  in  trust  to  pay  unto,  or  else  to  permit 

and  suffer  the  testator's  niece  to  receive  the  rents:  Held  that  the  legal 
4>state  was  executed  in  the  niece,  because  the  words  **to  permit*'  came 
last,  and  in  a  deed  the  first,  in  a  will  the  last  words  prevail.  Doe  d.  Leicester 
V.  Biggs d33 

WITNESS.     See  Evidence. 

WOBDS— 1.  "And."     See  Will,  13. 

2.  "And  her  heirs  .  .  during  their  lives."    £»ee  Will,  17. 

3.  "  Capttire  in  port."    See  Insurance  (Marine),  6. 

4.  "  The  said  T.  B."     *See  Will,  12. 

5.  "To  permit."     See  Will,  18. 

WBIT.    See  Ne  exeat  regno. 
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